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FEBRUARY  TERM,  1874. 


SANDFORD  &  WEIGHT   v.  THE  NEWARK  AND   HUDSON 
RAILROAD  COMPANY. 

I.  The  general  rule  is,  that  where  any  doubt  arises  upon  the  true  sense 
and  meaning  of  the  words  of  a  written  contract,  or  any  difRculty  as  to 
their  application  under  the  surrounding  circumstances,  the  sense  of 
the  language  may  be  ascertained  by  evidence  dehors  the  instrument 
itself. 

I.  A  written  contract  was  entered  into  to  build  a  bridge  which  was  not 
described :  held,  that  it  might  be  shown  by  parol  that  at  the  time  of 
the  contract,  the  parties  referred  to  a  plan  or  draft  of  a  bridge  then  in 
existence. 


The  referee  in  this  case  allowed  for  certain  extra  work 
done  by  the  plaintiffs  for  the  defendant  in  building  a  railroad 
bridge.  The  statement  of  facts  before  the  court  showed 
what  the  contract  was  between  these  parties.  It  was  in 
writing,  and  the  important  clauses  were  of  the  tenor  follow- 
ing, viz. :  The  plaintiifs  agreed  that  they  "  will,  under  the 
instruction  and  inspection  of  the  engineer  of  the  said  railroad, 
in  a  good,  substantial  and  workmanlike  manner,  do  all  the 
work  necessary  to  construct  and  build  a  draw  bridge  over 
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the  Passaic  river,  in  the  city  of  Newark,  where  the  line  of 
said  raih'oad  crosses  the  river,  except  the  buikling  of  the  draw 
and  the  masonry  necessary  for  the  draw  piers,  it  being  under- 
stood and  agreed  that  the  said  The  Newark  and  Hudson 
Railroad  Company  will  furnish  all  the  materials  necessary, 
except  tJie  piles ;  the  whole  of  the  said  work  to  be  carried 
forward,  executed  and  completed  in  accordance  with  such 
directions  and  instructions  as  may,  from  time  to  time,  be 
given  by  the  engineer  having  charge  of  the  work.  And  in 
consideration,  &c.,  the  said  Newark,  &c.,  company  will  pay  in 
cash,  on  or  before  the  15th  day  of  each  month,  upon  the  esti- 
mate of  the  engineer  in  charge,  unto  the  said  parties  of  the 
second  part,  the  following  rates  or  prices,  viz. :  for  each  and 
every  pile  driven  and  framed,  $11 ;  for  each  and  every  thou- 
sand feet  b.  m.  timber  framed,  $10 — it  being  understood  and 
agreed  that  ten  per  cent,  shall  be  retained  until  the  comple- 
tion of  the  work,  &c. 

On  rule  to  show  cause. 

Argued  at  November  Term,  1873,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Woodhull. 

For  the  defendant,  Cortlandt  Parker. 

For  the  plaintiifs,  Leon  Abbett. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  From  the  statement  of  the 
facts  now  before  us,  it  appears  that  at  the  time  the  contract  in 
question  was  made,  a  plan  of  the  bridge  mentioned  in  it  was 
exhibited  and  referred  to  by  the  parties.  The  principal  item 
in  dispute  is  for  certain  work  which  it  was  alleged  was  done  in 
consequence  of  alterations  made  in  this  plan,  and  the  question 
of  law  raised  before  us  is  whether  the  proof  of  this  plan  and 
of  its  subsequent  alteration  was  legitimate.  The  ground  of 
objection  to  it  was  that  the  written  contract  did  not  refer  to 
any  plan  of  a  bridge,  and  was  intelligible  and  complete  in 
itself.     The  rule  invoked  is  that  which  forbids  the  introduc- 
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tion  of  parol  testimouy  to  show  anything  antecedent  to,  or 
cotemporaueous  with,  a  written  instrument,  to  qualify  or  vary 
its  terms. 

The  doctrine  is,  of  admitted  force  and  importance,  but  it 
does  not  apply  to  the  facts  of  the  present  case.  The  evidence 
objected  to  has  no  tendency  to  impair  the  force  or  alter  any 
of  the  terms  of  the  written  agreement.  Its  office  is  merely  to 
apply  that  agreement  to  its  subject  matter.  The  plaintiffs 
obligated  themselves  to  do  the  work  on  a  draw  bridge — but 
such  bridge  was  not  described,  either  in  a  general  or  particu- 
lar manner,  in  the  instrument.  It  is  certainly  no  part  of  the 
express  stipulation  that  the  plaintiffs  will  do  the  work  on  any 
kind  of  a  bridge  which  the  defendant  may  choose  to  put  up ; 
and  the  introduction  of  such  an  obligation,  by  intendment, 
would  be  most  forced  and  unreasonable.  If  A  should 
agree  to  build  for  B  at  a  certain  price,  a  house,  it  would 
hardly  be  intended  that  it  was  the  understanding  that  the 
promisee  could  require  the  construction  of  a  building  accord- 
ing to  his  fancy.  In  this  class  of  cases  contracts  are,  upon 
their  face,  incomplete,  and  do  not  become  perfectly  intelligi- 
ble until,  through  the  medium  of  parol  evidence,  they  are 
-connected  with  the  subject  to  which  they  relate.  In  the 
present  instance  the  writing  does  not  mark  out  the  kind  of 
bridge  to  be  built;  it  cannot  rationally  mean  any  structure 
at  the  will  of  the  defendant;  and  the  consequence  is,  the 
evidence,  to  which  objection  is  made,  cannot  be  said  either  to 
impair  or  modify  its  stipulations.  To  make  this  testimony 
objectionable,  it  would  be  necessary  to  say  that  this  contract 
bound  the  plaintiffs  to  do  all  the  work  on  a  bridge  such  as 
the  defendant,  in  its  discretion,  might  determine  to  have  put 
up.  It  is  not  likely  that  such  a  contract  ever  has  been  or 
€ver  will  be  made ;  it  is  clear  the  terms  of  the  present  instru- 
ment will  not  bear  such  an  interpretation.  The  bridge  to 
which  the  work  appertained  not  being  defined  in  writing,  it 
became  entirely  legal  to  define  it  by  the  parol  proof.  Such 
•evidence  is  generally  necessary  to  show  what  it  is  the  parties 
are  contracting  about.  For  such  purpose,  testimony  of  this 
kind  has  been  often  admitted.     In  Macdonald  v.  LongboUom, 
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1  E.  &  E.  978,  the  defendant,  by  a  written  contract,  had 
purchased  of*  the  plaintiffs,  who  were  farmers,  a  quantity 
of  wool,  Avhich  was  described  in  the  contract  simply  as 
"your  M'ool."  Some  time  previously  a  conversation  had 
taken  place,  in  which  the  plaintiffs  stated  that  they  had  a 
quantity  of  wool,  consisting  partly  of  their  own  clip,  and 
partly  of  wool  they  had  contracted  to  buy  of  other  farmers. 
In  an  action  for  not  accepting  the  wool,  this  conversation  was 
held  admissible  in  evidence  for  the  purpose  of  explaining 
what  the  parties  meant  by  the  term  "your  wool."  Muniford 
V.  Gething,  7  C.  B.  {N.  8.)  305,  will  be  found  equally  to  the 
point.  In  Thorington  v.  Smith,  8  Wall.  1,  it  was  adjudged 
competent  to  show  by  the  cotemporaneous  understanding  of 
the  parties,  that  the  term  "  dollars "  meant  confederate  dol- 
lars. I  will  not  follow  further  the  cases,  but  will  content 
myself  by  quoting  the  general  rule  in  question,  as  defined  by 
Tindall,  C.  J.,  in  Shore  v.  Wilson,  9  Clark  &  F.  566,  that 
definition  being  in  these  words,  viz. :  "  The  true  interpreta- 
tion of  every  instrument  being  manifestly  that  which  will 
make  the  instrument  speak  the  intention  of  the  party  at  the 
time  it  was  made,  it  lias  always  been  considered  an  exception, 
or,  perhaps,  a  corollary  to  the  general  rule  above  stated,  that 
where  any  doubt  arises  upon  the  true  sense  and  meaning  of 
the  words  themselves,  or  any  difficulty  as  to  their  application 
under  the  surrounding  circumstances,  the  sense  and  meaning 
of  the  language  may  be  investigated  and  ascertained  by  evi- 
dence dehors  the  instrument  itself"  The  rule  thus  stated 
evidently  embraces  the  facts  of  the  present  case,  and  legalizes 
the  testimony  now  called  in  question. 

With  respect  to  the  matters  of  fact  discussed,  it  appears  to 
me  that  the  referee,  from  the  proofs  before  him,  had  the  right 
to  draw  the  inferences  and  make  the  findings  contained  in 
his  report.  The  action  of  the  referee  is  to  have  the  weight  of 
a  verdict,  and  attributing  to  it  such  weight,  it  is  clear  there  is 
no  ground  on  which  it  can  be  disturbed. 

The  rule  should  be  discharged,  with  costs. 

Cited  iu  Harrison  v.  Vreeland,  9  Vroom  367. 
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1.  A  collector  of  taxes  gave  a  receipt,  upon  the  receipt  of  a  check,  for  the 
taxes  due  on  a  certain  lot;  such  receipt  was  exhibited  to  a  purchaser 
of  the  lot  to  show  its  discharge  from  the  tax  at  the  time  of  the  sale ; 
the  check  being  unpaid,  the  citv  enforced  the  tax  against  the  property 
in  the  hands  of  the  purchaser.  Held,  such  purchaser  could  not  main- 
tain a  suit  for  the  loss  sustained  by  him  against  the  collector. 

2.  It  was  further  held  that  the  position  was  not  changed  by  the  know- 
ledge of  the  collector  that  his  receipts  were  sometimes  used  as  certifi- 
cates that  property  was  clear  of  taxes. 

3.  A  tax  collector  is  neither  authorized  or  required  to  give  certificates 
that  property  is  discharged  from  taxes,  and  his  receipts,  given  in  the 
ordinary  course  of  business,  if  used  for  such  purpose,  must  be  so  used 
at  the  peril  of  those  who  rely  upon  them. 

4.  Actionable  negligence  exists  only  when  the  party,  whose  negligence 
occasions  the  loss,  owes  a  duty,  arising  from  contract  or  otherwise,  to 
the  person  sustaining  such  loss. 


On  rule  to  show  cause. 

Argued  at  November  Term,  1873,  before  Beasley,  Chief 
Justice,  and  Justices  "Woodhull,  Depue  and  Vajst  Syckel. 

For  the  plaintiff,  Joseph  F.  Randolph,  Jr. 

For  the  defendant,  J.  Dixon. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  defendant  was  a  collector 
of  taxes  in  Jersey  City,  and  upon  receiving  the  check  of  a  land 
owner  in  payment  of  certain  taxes,  gave  to  him  a  receipt  in  full. 
The  lands,  which  were  the  subject  of  these  taxes,  were  sold 
to  the  plaintiff,  he  assuming  that  they  were  unencumbered  by 
.any  tax,  in  view  of  the  defendant's  receipt,  which  was,  at  the 
time  he  made  the  purchase,  exhibited  to  him.  The  check, 
upon  which  the  defendant's  receipt  was  founded,  being  dis- 
honored when  presented  for  payment,  the  taxes  in  question 
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were  levied  and  made  out  of  the  lands  in  the  hands  of  the 
plaintiff.  The  plaintiff  complains  that  he  was  misled  by  the 
receipt  given  by  the  defendant,  as  collector  of  taxes,  and  this 
suit  was  brought  to  compensate  him  for  the  damage  he  thereby 
suffered 

The  strongest  light  in  which  this  case  can  be  regarded  in 
favor  of  the  plaintiff  is  to  assume  tliat  there  is  some  evidence 
from  which  a  jury  might  properly  infer  that  the  defendant, 
when  he  gave  the  receipt,  was  aware  that  such  vouchers  were 
sometimes  used,  on  the  sale  of  city  land,  as  testimonials  that 
the  taxes  upon  them  were  paid  up.  It  would  be  the  province 
of  the  jury  to  find  this  fact,  but  I  shall  consider  it  as  estab- 
lished, for  the  purpose  of  a  consideration  of  the  controversy 
in  its  form  most  favorable  to  the  validity  of  the  action.  Upon 
the  premises  thus  conceded  will  the  suit  lie. 

In  the  brief  of  counsel  it  is  claimed  that  the  receipt  given 
by  the  defendant  was  either,  first,  a  fraud  upon  the  plaintiff, 
or,  if  not  a  fraud,  that  it  was,  second,  an  act  of  negligence, 
resulting  in  loss  to  the  plaintiff,  and  that  on  either  of  these 
grounds  the  action  can  be  sustained. 

The  former  of  these  grounds  I  think  is  obviously  unten- 
able. Legal  fraud  consists  in  wilfully  inducing  a  belief,  ta 
the  detriment  of  another,  in  the  existence  of  a  state  of  facts 
which  the  fraud-doer  is  aware  does  not  exist.  There  was  no 
such  malfeasance  as  this  in  the  present  case.  When  the 
defendant  gave  the  receipt  in  question  he  believed,  and  had 
just  ground  to  believe,  that  its  contents  were  true.  When  he 
took  the  check  upon  which  it  was  founded,  he  had  a  right  ta 
conclude  that  a  sum  of  money  was  in  the  bank  adequate  to  its 
payment.  And,  assuming  such  circumstance  to  exist,  the 
transaction  did  amount  to  payment,  in  the  absence  of  any 
subsequent  misconduct  in  the  party  giving  the  check.  The 
giving  of  a  check  is  not  a  mere  promise  to  pay ;  it  is  more,  for 
it  embraces  an  implied  assertion  on  the  side  of  the  giver  of  it 
that  he  has  funds  on  deposit  to  meet  it  when  presented. 
Every  creditor  who  gives  a  receipt  on  the  strength  of  the 
check  of  his  debtor,  acts  in  reliance  on  this  implied  assurance. 
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If  the  money  is  on  deposit  the  check  is  actual  payment,  and 
could  be  so  pleaded  if,  after  receiving  it,  the  creditor  should 
sue  for  the  same  debt.  The  consequence  is,  that  this  receipt 
of  the  defendant  was  not  false  to  his  knowledge,  for  he  was 
ftdly  warranted  in  believing  it  to  be  true.  It  turned  out 
that  it  was  not  true  in  point  of  fact,  because  he  was  deceived 
by  the  tax  payer.  Nothing  is  more  common  in  mercantile 
practice  than  the  giving  of  acquittances  in  full  on  the  receipt 
of  checks,  and  it  is  presumed  that  it  would  be  a  surprise  to 
creditors  to  be  told  that,  when  they  make  such  acquittances, 
they  consciously  mistake  the  fact  of  payment.  The  truth  is 
these  receipts  in  full  are  given  on  these  payments  by  checks, 
because  it  is  implicitly  believed  that  the  debts  are  thereby 
paid.  The  business  in  question  was  transacted  in  the  ordi- 
nary mode,  and  it  would  seem  to  be  a  very  unjustifiable  con- 
clusion to  say  that  the  defendant  knew,  when  he  gave  this 
receipt,  that  the  money  was  not  paid.  Under  the  circum- 
stances a  prudent  man  had  the  right  to  conclude  that  payment 
of  these  taxes  was  actually  made  to  him.  In  the  absence  of 
facts  to  excite  suspicion,  such  an  inference  was  almost  a  matter 
of  course.  There  was  no  conscious  mis-statement  of  a  fact  in 
this  case  of  the  defendant  on  which  this  suit  can  rest. 

Next,  as  to  the  second  foundation  of  this  action  set  up  by 
the  plaintiif.  This  is  the  alleged  negligence  of  the  defendant 
in  giving  this  receipt,  he  being  aware  that  a  purchaser  of  this 
property  might  act  upon  its  statements.  I  shall  again  assume 
the  existence  of  the  fact  asserted  by  the  plaintiff,  in  order  to 
examine  the  case  in  its  strongest  lio;ht.  On  the  admission 
that  the  defendant  was  remiss  in  his  duty  in  receiving  a  check 
in  payment  of  these  taxes,  and  in  giving  a  receipt  in  full  for 
them,  has  the  plaintiff  a  cause  of  action  against  him  ? 

In  the  consideration  of  this  query,  it  is  of  the  utmost  im- 
portance to  observe,  that  the  defendant,  as  collector  of  taxes, 
had  no  right  to  give  certificates  for  common  use  that  the 
lands  taxed  were  discharged  from  assessments.  There  is  no 
law  requiring  or  authorizing  him  to  perform  such  a  function. 
If  this  officer  should  give  a  certificate  of  this  kind,  drawn 
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up  in  the  most  formal  manner,  the  city  would  not  be  bound 
by  it.  It  is  his  business  to  receive  the  taxes  of  the  city,  and, 
in  the  course  of  that  business,  to  give  receipts  for  the  moneys 
thus  paid.  Such  receipts  have  no  greater  efficacy,  nor  are 
they  meant  for  any  other  use,  than  receipts  which  are  given 
for  debts  as  in  ordinary  cases.  As  the  agent  of  the  city,  the 
collector  has  no  right  to  give  a  receipt  for  any  other  purpose 
than  as  an  evidence  of  settlement  as  between  the  tax  payer 
and  the  public.  And  for  this  purpose  he  is  obliged  to  give 
these  acquittances.  It  is  consequently,  clear,  therefore,  that 
in  this  particular,  the  defendant  owed  no  duty  to  the  owners 
or  purchasers  of  lands.  As  one  of  the  terms  of  the  implied 
agreements  of  his  office,  he  was  bound  to  transact,  with  due 
care,  the  public  business ;  and  if  he  failed  in  this  respect,  by 
giving  the  receipt  in  question,  it  was  a  breach  of  this  con- 
tract. The  contract  was  with  the  public.  Can  an  individual 
complain,  by  way  of  suit,  of  its  breach  by  negligence  ? 

I  think  no  one  can  look  at  the  authorities  with  care  and 
impartiality,  and  not  find  that  this  point  is  conclusively 
settled  against  the  contention  of  the  plaintiff. 

It  is  not  every  one  who  suffers  a  loss  from  the  negligence 
of  another  that  can  maintain  a  suit  on  such  ground.  The 
limit  of  the  doctrine  relating  to  actionable  negligence  is,  that 
the  person  occasioning  the  loss  must  owe  a  duty,  arising  from 
contract  or  otherwise,  to  the  person  sustaining  sucli  loss. 
Such  a  restriction  on  the  right  to  sue  for  a  want  of  care  in 
the  exercise  of  employments  or  the  transaction  of  business,  is 
plainly  necessary  to  restrain  the  remedy  from  being  pushed 
to  an  impracticable  extreme.  There  would  be  no  bounds  to 
actions  and  litigious  intricacies,  if  the  ill  effects  of  the  negli- 
gences of  men  could  be  followed  down  the  chain  of  results  to 
the  final  effect.  Under  such  a  doctrine,  the  careless  manufac- 
turer of  iron  might  be  made  responsible  for  the  destruction 
of  a  steamer  from  the  bursting  of  a  boiler,  into  which  his  im- 
perfect material,  after  passing  through  many  hands  and 
various  transformations,  had  been  converted.  To  avoid  such 
absurd  consequences,  the  right  of  suit  for  such  a  cause  has 
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been  circumscribed  within  the  bounds  already  defined.  That 
this  is  a  correct  statement  of  the  legal  rule,  will  readily 
appear,  by  a  reference  to  a  few  of  the  numerous  cases  upon 
this  subject,  and  of  which  Winterbottom  v.  Wright,  10  3Iees. 
&  W.  109,  is  a  leading  one.  This  suit  was  for  negligence, 
which  had  finally  ensued  in  damage  to  the  plaintiff.  The 
question  arose  on  demurrer.  The  declaration  showed  that 
the  defendant  had  contracted  with  the  Postmaster-General  to 
provide  a  mail  coach  to  convey  the  mail  bags  along  a  certain 
line  of  road;  that  the  plaintiff  had  been  hired  by  certain 
persons,  who  were  under  contract  with  the  postmaster,  to 
drive  the  coach ;  and  that  the  plaintiff  had  sustained  an 
injury  while  driving  such  coach,  by  its  breaking  down  from 
latent  defects  in  its  construction.  It  was  decided  that  these 
facts  laid  no  ground  of  action — the  ground  of  decision  being, 
that  the  contract  was  made  with  the  Postmaster-General 
alone,  and  that  the  defendant  owed  no  duty  to  anybody  else. 
And  in  estimating  the  force  of  this  precedent,  it  is  proper  to 
note  that  the  consideration  so  much  urged  on  the  present 
occasion,  that  the  defendant  is  chargeable  with  notice  that 
his  carelessness  was  likely  to  affect  third  parties,  was  not 
overlooked  by  counsel  in  the  case  in  the  Exchequer.  The 
argument  was  thus  put :  "  Here  the  defendant  entered  into 
a  contract  with  a  public  officer  to  supply  an  article  which,  if 
imperfectly  constructed,  was  necessarily  dangerous,  and  which, 
from  its  nature  and  the  use  for  which  it  was  destined,  was 
necessarily  to  be  driven  by  a  coachman."  But  the  contention 
<lid  not  prevail,  the  court  saying  :  "  If  we  were  to  hold  that 
the  plaintiff  could  sue  in  such  a  case,  there  is  no  point  at 
which  such  actions  would  stop.  The  only  safe  course  is,  to 
confine  the  right  to  recover  to  those  who  enter  into  the  con- 
tract ;  if  we  go  one  step  beyond  that,  there  is  no  reason  why 
we  should  not  go  fifty."  The  same  rule  is  exemplified  in 
Longmeid  v.  Holliday,  6  Exchequer  761,  which  holds  that 
one  who  sells  a  defective  article  to  be  used  for  a  particular 
purpose,  for  which  it  is  not  fit,  is  not,  in  the  absence  of  fraud, 
liable  for  an  injury  caused  to  a  third  person,  by  some  defect 
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in  the  construction  of  such  article.  In  this  authority,  as  in 
the  previous  one,  the  right  to  sye  was  strictly  confined  to  the 
person  to  whom  the  duty  was  due  under  the  contract. 

The  last  illustration  to  which  I  shall  refer  is  the  recent 
case  of  Collis  v.  Selden,  reported  in  L.  R.,  3  C.  P.  495.  The 
declaration  charged  that  the  defendant  wrongfully,  negli- 
gently, and  improperly  hung  a  chandelier  in  a  public  house,^ 
knowing  that  the  plaintiff  and  others  were  likely  to  be  therein 
and  under  the  chandelier;  and  that  the  chandeliei',  unless 
properly  hung,  was  likely  to  fall  upon  and  injure  them;  and 
that  the  plaintiff  being  lawfully  in  the  public  house  the  chan- 
delier fell  upon  and  injured  him.  In  deciding  that  in  these 
statements  a  legal  cause  pf  action  was  not  disclosed,  the  court 
put  themselves  on  the  principle  heretofore  propounded,  that 
is  to  say,  that  the  defendant  apparently  owed  no  duty,  by  con- 
tract or  otherwise,  to  the  plaintiff,  and  that  if  the  door  was 
opened  to  such  a  claim  there  would  be  no  end  to  actions. 
One  of  the  judges,  in  the  conclusion  of  his  opinion,  referring 
to  the  plaintiff,  says  :  "  I  cannot  see  any  relation,  which  he 
bears  to  the  defendant  whence  a  duty  could  result  which  has 
been  infringed."  It  seems  to  me  that  is  precisely  the  reason 
why  the  present  suit  will  not  lie.  So  far  as  the  plaintiff,  as 
an  individual,  was  concerned,  the  defendant  did  not  owe  the 
duty  of  care  in  the  transaction  of  the  business,  in  the  course 
of  which  the  receipt  arose,  and  being  a  stranger  to  that  busi- 
ness and  to  the  contract  on  which  it  rested,  he  is  too  far  re- 
moved from  it  to  have  the  right  to  complain  in  a  court  of 
justice,  on  the  ground  that  he  has  been  injuriously  affected  by 
the  careless  mode  in  which  it  was  transacted.  In  view  of  the 
cases  cited,  and  the  rule  of  law  which  they  establish,  it  does 
not  seem  to  me  that  on  the  assumption  of  every  fact  which 
can,  by  possibility,  be  claimed  for  the  case  of  the  plaintiff,  the 
present  action  can  be  supported. 

But,  independently  of  the  foregoing  propositions,  in  my 
opinion  there  is  another  ground  which  ought  to  be  decisive 
against  the  prevalence  of  this  action.  It  is  this,  the  plaintiff 
had  no  right  to  construe  the  receipt  in  the  sense  of  an  ac- 
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knowledgment  of  absolute  payment.  His  mistake  was  in 
supposing  he  had  a  right  to  treat  it  as  an  acknowledgment 
that  so  much  cash  was  paid.  This  he  had  not  a  right  to  do, 
because  the  instrument  in  question  does  not  necessarily  have 
that  import.  A  receipt  in  law  must  be  construed  in  con- 
nection with  the  facts  connected  with  its  origin ;  and  in  the 
light  of  the  circumstances  it  may  mean  an  acknowledgment 
of  the  absolute  payment  of  the  debt,  or  the  conditional  pay- 
ment of  the  debt.  The  decisions  are  clear  and  abundant  on 
the  subject,  that  when  the  receipt  or  other  memorandum  of 
the  transaction  speaks  of  payment,  or  even  of  payment  in  full, 
it  shall,  if  the  case  calls  for  it,  be  interpreted  as  meaning  con- 
ditional payment,  to  be  in  full  when  paid.  For  the  cases  in 
this  line,  I  refer  to  the  notes  to  Tohey  v.  Barber,  2  Am. 
Lead.  Cas.  246.  If  the  plaintiff,  then,  or  any  body  else,  or 
any  number  of  persons,  has  seen  fit  to  look  upon  these  re- 
ceipts given  by  the  collector  as  importing  absolute  payment, 
when  in  law  they  do  not  necessarily  bear  that  meaning,  how 
is  the  defendant  to  be  held  liable  for  such  a  misconstruction  ? 
The  fact  seems  to  be  that  it  has  become  somewhat  customary 
to  regard  these  receipts  as  equivalent  to  official  certificates 
that  the  city  lands  are  free  from  the  encumbrance  of  taxes ;. 
but  as  these  officers  do  not  and  cannot  rightly  give  them  for 
such  a  use,  it  is  but  right  that  they  who  thus  misapply  them 
should  do  so  at  their  peril. 

I  can  see  in  the.  facts  before  the  court  not  the  slightest 
ground  on  which  to  charge  the  defendant  with  a  fraud  in  the 
business  now  in  question.  If  I  was  called  on  to  decide  the 
facts,  I  should  find  that  the  defendant  was  not  chargeable 
with  any  negligence ;  but  admitting  such  negligence  to  exist, 
and  that  as  a  remote  effect  the  plaintiff  has  been  injured  by 
it,  I  am  satisfied  no  action  at  law  will  lie  on  that  basis. 

A  new  trial  should  be  granted. 

Cited  in  Appleby  v.  State,  16  Vroom  165;  City  of  Elizabeth  v.  Shirley,  & 
Stew.  Eq.  519. 
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THE  STATE,  HENKY  GAINES,  PEGS.,  v.  THE  HUDSON 
COUNTY  AVENUE  COMMISSIONERS. 

1.  The  legislature  cannot  leave  it  to  a  board  of  commissioners  to  de- 
termine in  what  proportion  the  expense  of  laying  out  and  opening  a 
public  avenue  shall  be  imposed  on  the  townships  of  a  county  or  wards 
of  a  ci*y. 

2.  Such  act  of  taxation  must  itself  distribute  the  burthen  or  prescribe  the 
standard  by  which  such  distribution  is  to  be  made. 

3.  An  act  authorizing  the  making  of  a  public  avenue  and  directing  the 
commissioners  to  have  a  map  made  of  such  avenue,  and  which  then 
provides  a  specified  mode  by  which  the  moneys  to  pay  for  the  ex- 
pense of  the  project  are  to  be  raised,  will  not  be  sustained  with  respect 
to  the  making  of  the  map,  if  the  plan  for  providing  such  moneys  turns 
out  to  be  illegal. 

4.  A  land  owner  is  so  far  injured  by  the  mapping  out  of  such  avenue 
that  he  is  entitled  to  have  the  judgment  of  the  law  on  the  project, 
without  waiting  until  his  property  is  attempted  to  be  appropriated  in 
point  of  fact. 

6.  The  case  of  The  State  v.  Seymour,  6  Vroom  47,  commented  on  and 
explained. 

On  certiorari. 

Argued  at  November  Term,  1873,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Woodhull  and  Van  Syckel. 

For  the  prosecutor,  J.  B.  Vredenburgh  and  i?.  GilchHst, 
Attorney-General. 

For  the  defendants,  L.  Abbett  and  J.  Dixon. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  By  an  act  of  the  legislature, 
passed  April  4th,  1873,  a  board  of  commissioners  was  consti- 
tuted that  was  designated  "  The  Hudson  County  Avenue  Com- 
missioners." The  purpose  in  view  was  to  open  a  street  or 
avenue  across  the  county  of  Hudson.  Among  the  first  acts 
required  of  these  commissioners  was  that  of  surveying  the 
route  of  this  road,  and  upon  a  compliance  Muth  certain  for- 
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malities,  to  adopt  a  location.  This  duty  has  been  performed^ 
the  course  of  the  avenue  having  been  run  out  and  such  survey 
having  been  officially  approved  of.  These  are  the  proceed- 
ings brought  before  this  court  by  the  certiorari  in  the  present 
case. 

The  staple  of  the  argument  in  behalf  of  the  plaintiffs  in 
certioran,  consisted  in  objections  to  this  procedure,  on  the 
ground  of  sundry  defects  and  informalities  in  it,  which  were 
deemed  to  be  radical  and  fatal.  I  have  not  found  it  necessary 
to  look  into  these  questions,  inasmuch  as  my  conclusion  is, 
that  the  law  under  consideration,  cannot  be  enforced  in  any 
mode  as  at  present  constituted.  Its  confusion  and  uncer- 
tainty, in  respects  of  the  utmost  importance,  would  alone,  in 
my  estimation,  forbid  any  judicial  attempt  to  put  it  in  force. 
But,  in  addition  to  this  defect,  it  is  illegalized  from  the 
presence  in  it,  of  a  delegation  to  this  official  body  of  powers 
which  can  be  exercised  by  the  legislature  alone,  and  which  are 
not,  in  their  nature,  transferable  to  any  other  branch  of  the 
government  or  its  agents.  As  these  objectionable  character- 
istics lie  upon  the  surface  of  this  law,  and  are,  to  my  mind, 
very  obvious,  both  with  regard  to  their  existence  and  their 
annulling  effect,  I  shall  content  myself  with  little  more  than 
a  plain  statement  of  them. 

The  improvement  which  this  law  is  intended  to  effect,  is  to 
be  a  costly  one,  and  consequently,  the  system  provided  in  it 
for  raising  the  necessary  funds,  is  of  importance.  The  vital 
principle  of  that  system  is  to  apportion  the  expense  between 
the  owners  of  the  land  proximate  to  the  road  within  certain 
limits,  and  the  public.  It  is  in  this  apportionment  that  I  find 
an  uncertainty  which  I  deem  destructive  of  the  act. 

This  matter  is  regulated,  principally,  by  the  eleventh  sec- 
tion, which  is  in  these  words,  viz. :  "  That  the  money  to  pay 
the  entire  cost  of  laying  out  and  opening  the  said  avenue  shall 
be  raised  by  assessing  the  same  upon  all  lands  lying  within 
two  thousand  feet  of  the  centre  line  of  said  avenue,  and  in 
such  proportion,  upon  such  piece  and  parcel  of  land  as,  in  the 
opinion  of  the  commissioners  of  assessment,  shall  be  equal 
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to  the  benefit  received,  and  that  the  money  necessary  to  pay 
the  entire  cost  and  expense  of  executing  this  act  and  of  con- 
structing said  avenue  shall  be  borne  by  the  public  at  large  of 
the  county  of  Hudson,"  &c. 

It  thus  appears  that  the  land  owners  are  to  pay,  in  the 
legislative  phrase,  "  the  entire  cost  of  laying  out  and  opening 
the  said  avenue."  I  think  it  is  not  possible  to  say,  with  the 
least  approach  to  certainty,  what  is  embraced,  in  view  of  the 
context,  in  that  description.  It  may  comprise  nearly  the 
whole  expense  of  the  enterprise,  or  but  an  inconsiderable 
fraction  of  it.  To  "  lay  out "  the  road  seems  to  be  effected 
when  a  survey  has  been  made  and  formally  adopted  by  the 
board  of  commissioners.  The  cost  of  this  part  of  the  business 
would  be  comparatively  nominal.  Thus  far  the  definition  of 
the  apportionment  is  perhaps  ascertainable.  But  it  is  not  so 
with  the  rest  of  the  descriptive  terms.  What  portion  of  the 
cost  is  to  be  assigned,  within  the  sense  of  the  statute,  to  the 
work  of  "  opening  the  said  avenue  ?  "  This  expression  will 
bear  either  of  two  interpretations.  First,  to  open  the  avenue 
may  mean  to  admit  the  public  to  its  use.  When  a  road  is  so 
far  put  in  order  as  to  be  fit  for  travel,  it  is  thrown  open.  To 
open  in  this  sense  is  a  mere  ceremony,  unattended  with  any 
■expense.  If  the  phrase  is  to  be  received  in  this  sense,  then 
the  quota  of  expense  to  be  borne  by  the  land  owners  is  a 
mere  trifle,  for,  substantially,  it  would  not  embrace  anything 
but  the  outlay  in  making  the  survey  of  the  route  of  the  road. 
The  second  meaning  which  may  be  given  to  this  expression 
of  "  opening  the  said  avenue  "  is,  that  it  denotes  the  operation 
of  clearing  the  avenue  of  obstructions.  This  is  the  sense  in 
which  the  term  "  to  open,"  as  applied  to  the  construction  of 
public  highways,  is  used  in  our  road  acts.  By  force  of  that 
legislation  the  surveyors  of  the  highways  lay  out  the  roads, 
and  the  overseers  "  open  "  them.  The  term  "  to  open,"  in  this 
connection,  obyiously  means  to  clear  away  the  obstructions  in 
the  road.  In  other  words,  it  implies  the  actual  physical  act 
of  unclosing  the  highway  for  the  public  use,  and  not  the  mere 
form  of  giving  it  to  the  public  in  its  finished  condition.     The 
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application  of  this  latter  signification  to  the  terms  in  question 
M'ould  result  in  putting  on  the  land  owners,  as  their  entire 
contribution  to  this  costly  project,  the  expense  of  making  a 
survey  and  that  occasioned  in  the  removal  of  the  obstructions 
from  the  avenue.  I  think  it  very  dubious  whetber  other 
expenses  could,  by  force  of  this  language,  be  imposed  on  this 
class  of  persons ;  and  yet  it  is  probable,  from  indications  in 
several  other  sections  of  this  law,  that  it  was  the  legislative 
design  to  make  their  burthen  much  heavier.  The  phraseology 
is  so  obscure  that  it  scarcely  aifords  a  ground  for  a  rational 
conjecture  with  respect  to  the  intent  of  the  lawmakers. 

And  this  uncertainty  is,  if  possible,  increased  when  we 
apply  oui-selves  to  the  apportionment  of  the  expense  to  the 
public,  in  this  same  section.  The  paragraph,  in  this  regard, 
is  in  these  words  :  "And  that  the  money  necessary  to  pay  the 
entire  cost  and  expense  of  executing  this  act,  and  of  construct- 
ing said  avenue,  shall  be  borne  by  the  public,"  etc.  iS^ow, 
the  phrase,  "  the  entire  cost  and  expense  of  executing  this 
act,"  would  seem  to  embrace  all  disbursements  to  be  made  in 
putting  the  legislative  design  into  effect.  But  the  penman  of 
this  statute  seems  to  have  thought  that  the  expense  "  of  con- 
structing said  avenue  "  was  not  a  part  of  "  the  cost  and  expense 
of  executing  "  the  act.  Such  a  use  of  language  can  serve  no 
purpose  but  to  construct  a  puzzle  of  words.  This  paragraph, 
couched  in  terms  that  are  so  comprehensive  as  to  embrace 
every  part  of  the  expense,  certainly  sheds  no  light  by  which 
the  obscurity  in  the  antecedent  clause  can  be  dispelled.  The 
principal  source  of  expense  in  putting  this  law  into  eifect 
would  be  the  recompense  due  to  the  laud  owner,  from  the 
taking  or  injuring  his  land  and  destroying  the  buildings  upon 
it.  Is  the  public,  or  are  the  land  owners  to  make  good  this 
loss  ■?  There  is  an  a  priori  probability,  arising  from  the  usual 
practice  in  this  state,  that  it  was  the  design  to  place  this 
heavy  load  on  the  lands  in  the  vicinity  of  thj^  improvement, 
to  the  extent  to  which  they  would  be  especially  benefited. 
There  are  even  hints  of  such  a  purpose  interspersed  through- 
out this  law,  but  they  are  mere  hints  and  nothing  more.    With 
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reference  to  this  important  subject,  I  can  find  nothing  in 
this  act  on  which  a  trustworthy  judgment  is  to  be  based. 
The  section  which  I  have  critically  examined  is  plain  with 
respect  to  its  plan,  that  is,  to  divide,  in  some  uncertain 
ratio,  the  expense  of  the  project  between  the  owners  of 
certain  lands  and  the  public.  With  this  clear  intent  sec- 
tion seventeenth  is  in  direct  conflict.  The  purix)se  of  this 
latter  section  is  to  enable  the  work  to  be  done  in  sections,  and 
it  then  contains  this  incongruous  provision,  that  after  "  any 
section  is  completed  and  finished,  said  board  may  appoint 
commissioners  of  assessment  on  said  section,  and  the  costs  of 
such  improvement  on  said  section  may  be  assessed  upon  the 
property  benefited  thereby,  in  proportion  to  the  benefit  re- 
ceiv'ed,  notwithstanding  the  entire  improvement  may  not  be 
completed."  In  the  previous  section  the  expenses  of  the 
improvement  were  allotted  partly  to  the  land  owner  and 
partly  to  the  public ;  but  in  this  section  they  are  put  exclu- 
sively on  the  land  owner.  In  the  course  of  the  argument  it 
was  assumed  that  it  was,  in  fact,  the  legislative  design  to 
burthen  the  owners  of  the  land  designated  with  the  entire 
cost  of  the  project,  in  case  the  commissioners  determined  to 
do  the  work  in  sections;  but  I  think  there  is  no  reasonable 
ground  for  such  a  supposition.  It  was  obvious  that  in  the 
execution  of  so  extensive  an  enterprise,  the  work  would, 
almost  of  necessity,  have  to  be  done  in  parts,  and  if  it  was 
inequitable  to  charge  the  whole  expense  on  the  land  owner 
when  the  whole  work  was  done  as  an  entirety,  it  was  equally 
so  in  case  it  was  done  in  sections.  It  would  be  sheer  absur- 
dity and  caprice  to  shift  the  burthen  of  the  expense  on  such 
a  ground,  and  that  such  was  not  the  idea  of  the  legislator  is 
clearly  apparent  from  the  succeeding  section  of  this  same  law, 
for  in  that  it  is  declared  that  when  the  avenue  is  thus  made 
by  piecemeal  "  the  assessments  for  said  opening  and  taking  of 
lands,  and  for  ^amages  and  expenses  thereof,  are  to  be  made 
in  the  same  way  and  manner  as  if  the  whole  of  said  avenue 
was  opened  at  the  same  time."  I  think  it  plain,  therefore, 
that  by  this  seventeenth  section  a  different  plan,  with  regard 
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to  the  distribution  of  the  burthens,  was  not  meant  to  be  inter- 
posed, but  that  the  sections  stand  with,  apparently,  cross 
purposes,  in  consequence  of  the  carelessness  with  which  they 
have  been  framed.  The  upshot  is,  that  as  these  sections 
have  been  enacted,  the  legislative  purpose,  on  this  essential 
matter,  is  involved  in  so  much  uncertainty  that  it  is  impossi- 
ble, judicially,  to  put  it  into  force. 

The  only  other  objection  to  these  proceedings  which  I  shall 
notice,  arises  out  of  the  provisions  of  the  eleventh  section  of 
the  same  law,  and  which  is  the  same  section  to  which  the 
foregoing  criticism  mainly  relates.  I  now  refer  to  the  last 
clause  of  this  section,  being  that  part  of  it  which  contains  the 
direction  for  the  raising  of  the  quota  of  expenses,  be  they 
what  they  may,  which  is  laid  upon  the  public.  The  language 
is  this  :  that  such  expenses  "  shall  be  raised  by  tax  on  all  lands 
in  the  county  of  Hudson,  and  on  goods  and  chattels  therein 
owned  by  residents  thereof;  the  proportion  of  such  tax  to  be 
raised  on  the  lands,  goods  and  chattels  in  any  township  or 
ward  of  any  city  or  town  shall  be  determined  by  the  said 
commissioners,  and  shall  be  included  by  the  board  of  chosen 
freeholders  of  the  county  of  Hudson,  in  the  amount  of  tax 
to  be  raised  for  county  purposes,"  &c. 

By  force  of  this  language  it  does  not  seem  possible  to  avoid 
the  conclusion  that  the  legislature  intended  to  leave  the  appor- 
tionment of  this  tax  to  the  discretion  of  these  officers.  The 
words  used  seem  incapable  of  bearing  any  other  interpreta- 
tion. The  quota  of  each  township  is  to  be  "  determined  "  by 
the  commissioners.  How  determined  ?  The  statute  is  silent 
upon  the  subject,  and  it  appears  a  sheer  interpolation  to 
imply  that  such  determination  is  to  be  made  in  any  particu- 
lar mode,  or  is  to  be  regulated  by  any  fixed  standard.  The 
reason  why  such  an  intendment  cannot  be  raised  up  is,  be- 
cause there  is  nothing  in  the  statute  upon  which  it  can  rest. 

It  was  suggested  on  the  argument  that  the  purpose  was  that 
this  official  body,  thus  designated,  should  perform,  with 
respect  to  this  apportionment,  the  duty  in  a 'similar  matter, 
incumbent  on  the  board  of  assessors  in  the  several  counties. 

Vol.  VIII.  B 
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This  means  that  the  act  impliedly  requires  the  commissioners 
to  apportion  the  tax  among  the  townships  in  proportion  to 
the  value  of  their  ratables  respectively.  The  difficulty  in  the 
adoption  of  this  argument  is,  in  the  first  place,  that  it  is  im- 
posing a  restriction  on  the  power  of  the  commissioners  to 
determine  the  distribution,  which  is  not  found  in  this  law. 
The  terms  used  are  plain  and  unambiguous,  and  are  not  in 
any  degree  controlled  by  the  context,  and  I  do  not  know 
how,  by  construction,  a  court  of  law  can  curb  or  check  the 
legislative  will  thus  expressed.  But,  in  the  second  place,  the 
argument  in  question  will  not  coincide  with  the  other  pro- 
visions of  this  act.  How  is  this  board  of  commissioners  to 
ascertain  the  taxable  property  in  the  several  townships?  No 
power  is  given  to  call  the  several  assessors  before  them,  or  to 
institute  any  inquiry.  But,  more  than  this,  the  lists  of  the 
assessors,  if  placed  in  their  power,  would  not  enable  them  to 
make  the  allotment  in  the  manner  proposed ;  for  this  act,  now 
under  consideration,  does  not  impose  the  tax  upon  the  same 
property  as  is  embraced  in  the  general  taxation  of  the  county. 
This  statute  places  the  tax  we  are  considering  on  the  "  goods 
and  chattels  "  owned  by  residents  of  the  county.  The  general 
law  regulating  the  subject,  imposes  the  burthen  on  the  per- 
sonal property,  not  only  of  residents,  but  on  that  of  non- 
residents of  the  state.  The  statute  is  clear  on  this  head,  and 
this  is  a  feature  in  it  reasonable  enough,  as  it  might  well  have 
been  deemed  an  act  of  simple  justice  to  exempt  all  persons 
whose  residence  was  out  of  this  state  from  any  contribution 
to  an  enterprise  which  w^as  designed  to  be  a  permanent  im- 
provement to  the  county.  The  result  is,  that  the  lists  of  the 
assessors  could  not  be  taken  as  the  standard  in  making  the 
apportionment  in  question,  for  the  plain  reason  that  such 
lists  comprise  property  which,  under  this  statute,  is  not  sub- 
jected to  any  charge.  It  seems  to  follow,  therefore,  as  a 
necessary  deduction,  that  it  could  not  have  been  the  legisla- 
tive design  to  place  these  commissioners,  pro  hoc  vice,  in  the 
place  of  the  county  board  of  assessors. 

Before  turning  from  this  particular  topic,  it  may  be  well 
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to  remark,  as  a  farther  evidence  of  the  crudeness  of  this  act, 
and  the  impossibility  of  carrying  its  provisions  into  eifect, 
that,  ahhough  the  tax  which  it  authorizes  is  limited  to  certain 
property,  it  directs  that,  after  the  quotas  to  be  imposed  on 
the  townships  have  been  ascertained  by  the  commissioners, 
"  they,"  in  its  own  language,  ''  shall  be  included  by  the  board 
of  chosen  freeholders,  in  the  county  of  Hudson,  in  the  amount 
of  tax  to  be  raised  for  county  purposes."  That  is,  in  other 
words,  that,  although  this  particular  tax  has  been  imposed 
exclusively  on  the  property  of  residents  of  the  county,  it  shall 
be  collected  out  of  the  property  in  the  county,  inclusively  of 
residents  in  the  county  and  non-residents  of  the  state.  For 
the  purpose  of  assessing  the  tax,  persons  residing  out  of  the 
state  are  to  be  excluded ;  but  for  the  purpose  of  levying  such 
tax,  they  are  to  be  included.  Such  incongruities  are  every- 
where presenting  themselves  in  the  various  sections  of  this 
law. 

But,  from  what  I  have  said,  I  think  it  must  be,  upon  care- 
ful consideration,  conceded  that  a  power  unchecked,  except  by 
the  obligations  of  fairness  and  a  reasonable  discretion,  is  vested 
in  this  body  of  persons  to  distribute  this  tax  according  to  its 
judgment  of  what  is  just  and  right,  among  the  various  town- 
ships in  this  county.  Holding  this  opinion,  it  seems  to  me 
necessarily  to  result  that  this  act  cannot  be  enforced.  The 
reason  of  this  conclusion  is,  that  the  legislature  has  transferred 
to  these  commissioners  a  part  of  the  law  making  power.  A 
legislative  act  of  taxation,  in  order  to  be  legal  or  effectual, 
must  consist  of  something  more  than  a  mere  declaration  that 
a  certain  sum  of  money  shall  be  raised  out  of  the  property 
within  a  county.  Itself  must  distribute  the  burthen.  This 
is  as  essential  as  the  designation  of  the  amount  to  be  raised. 
And  not  only  the  sum  required  must  be  stated,  and  the  prop- 
erty out  of  which  it  is  to  be  made  designated,  but  also  some 
certain  standard  of  assessment  must  be  established.  No  act 
of  taxation  can  omit  any  of  these  components.  If  the  legisla- 
ture of  this  state  shovild  ordain  that  a  tax  of  a  certain  amount 
should  be  levied,  to  be  distributed  among  the  counties  of  the 
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state,  in  such  proportions  as  the  treasurer,  in  his  discretion,, 
should  direct,  it  would  not  probably  be  denied  by  any  one, 
that  such  an  act  would  be  entirely  inoperative.  The  act  in 
question,  according  to  the  only  construction  that  seems  to  me 
admissible,  is  of  this  character,  and  is  therefore  so  clearly  im- 
perfect as  an  act  of  taxation  that  it  must  be  judicially  re- 
garded as  a  nullity. 

Upon  the  argument,  certain  considerations  were  pressed 
upon  our  attention  with  a  view  of  showing  that  the  proceed- 
ings already  taken  by  the  commissioners  in  laying  out  this 
avenue,  should  not  be  annulled,  even  on  the  assumption  that 
the  statutory  provisions  touching  the  raising  of  money  in  the 
methods  appointed,  should  be  held  to  be  illegal. 

In  this  respect  it  was  said  in  the  first  place  that  if  the  road 
has  been  properly  laid  it  should  not  be  obliterated  or  avoided, 
on  the  ground  that  certain  subsequent  ])roceedings  prescribed 
in  the  statute,  cannot  be  carried  into  effect.  But  I  can  find 
nothing  reasonable  in  such  a  position.  The  project  cannot 
be  carried  through,  or  made  in  any  extent  available,  unless 
the  money  necessary  for  it  can  be  raised.  This  official  survey, 
brought  before  us  by  this  writ,  is  and  must  remain  under  the 
law  in  its  present  state,  a  mere  dead  letter,  so  far  as  the  pub- 
lic is  concerned,  but  it  is  and  must  be  a  very  serious  encum- 
brance upon  the  property  which  it  traverses.  As  long  as  this 
map  shall  remain  upon  the  public  records,  threatening  the 
property  which  it  embraces,  with  the  realization  of  the  scheme 
of  which  it  forms  a  part,  so  long  there  is  every  reason  to  be- 
lieve the  property  will  have  its  value  affected  in  the  market. 
Besides,  in  the  act  itself,  there  is  a  provision  that  if  the  owner, 
afler  this  laying  out,  shall  improve  any  part  of  the  land  in- 
cluded in  the  survey,  he  shall  not  be  entitled  to  have  such 
improvements  included  in  the  estimate  of  damages  to  be 
awarded  to  him  on  the  taking  of  his  property.  I  do  not 
think  the  law  will  permit  a  land  owner  to  be  held  at  such  dis- 
advantage. This  adopted  survey  constitutes  something  very 
like  a  conditional  lien  upon  this  land,  and  that  lien  cannot, 
with  any  sort  of  justice,  be  suffered  to  remain  in  the  illusive 


FEBRUARY  TERM,  1874.  21 

State,  Gaines,  pros.,  v.  Hudson  County  Avenue  CoKimissioners. 

anticipation  of  future  legislation.  In  the  present  condition 
of  things,  the  jjarty  prosecuting  in  this  case,  suiFers  an  imme- 
diate injury,  and  is  entitled  to  immediate  relief.  Besides  I 
think  this  survey  and  choice  of  the  route  of  this  highway 
could  not,  under  this  law,  be  legitimately  made,  unless  at  the 
time  of  doing  such  act,  it  was  known  where  the  expense  was 
to  fall.  Notice  is  required  to  be  given  of  the  route  as  pro- 
jected, and  before  its  adoption,  so  that  the  land  owners  may 
be  heard  upon  the  subject.  To  an  intelligent  exercise  of  such 
privilege,  a  knowledge  of  what  part  of  the  cost  of  the  improve- 
ment was  to  come  upon  him,  would  seem  to  be  requisite. 
Nor  does  it  appear  how  the  commissioners  could  perform,  in 
a  satisfactory  manner,  this  initial  duty  without  some  definite 
notion  upon  the  subject  of  the  distribution  of  the  expense. 
Nor  do  I  think  tlie  cases  cited  give  any  force  to  this  point. 
The  decision  in  the  case  of  Morgan  v.  The  Ilonmouth  Plank 
H.  Co.,  2  Dutcher  99,  promulgates  but  the  ordinary  rule,  that 
a  statute  may  be  unconstitutional  in  some  particulars  and 
valid  as  to  others.  This  is  readily  granted,  but  tlie  principle 
does  not  embrace  a  case  where  the  illegal  element  so  perme- 
ates the  entire  law  that  no  part  of  it  can  be  put  into  effectual 
operation.  The  vice  of  this  statute  now  under  judgment  is 
of  this  latter  character.  The  plan  of  taxation  failing,  the 
survey  and  its  adoption  become  unprofitable  to  the  public, 
and,  as  I  have  said,  injurious  to  the  land  owner.  The  other 
case  cited  on  this  head  was  that  of  Bonaparte  v.  Camden  and 
Amhoy  Railroad  Company,  Bald.  205.  This  authority  has  no 
application  to  such  a  proceeding  as  the  present.  It  was  an 
a})|3lication  for  an  injunction,  which  rests  in  quite  different 
considerations.  To  be  successful  in  such  a  pursuit,  the 
exigency  must  be  pressing  and  the  threatened  damage  irre- 
parable. This  prosecutor  undoubtedly  is  pressed  by  no  such 
exigency,  and  is  exposed  to  no  such  damage,  and  it  is  to  be 
presumed  that  he  could  not  obtain  the  assistance  of  a  court  of 
equity.  But  I  have  entirely  failed  to  perceive  how  such  a 
consideration  is  to  affect  his  claim  to  the  present  remedy, 
■which  is  entirely  a  legal  one. 
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The  other  point  taken  is  in  pari  materia. 

It  was  insisted  that  the  prosecutor  was  not  entitled  to  his- 
writ  until  something  more  was  done  than  to  lay  out  this 
highway  over  his  land.  But  this  proposition,  I  think,  con- 
flicts with  a  long  line  of  cases,  and  with  the  settled  practice 
of  this  court.  Those  cases  lay  down  the  rule  with  much 
emphasis,  that  a  prosecutor,  who  desires  to  set  aside  the 
laying  out  of  a  public  road,  must  proceed  promptly,  and, 
under  ordinary  circumstances,  before  the  public  authorities- 
have  incurred  any  considerable  expense  in  making  the  im- 
provement. He  is  admonished  to  do  this  under  the  penalty 
of  a  dismissal  of  his  writ,  so  soon  as  such  unnecessary  outlay 
appears.  The  rule  is  founded  in  public  utility,  and  should 
not  be  impaired  or  abandoned.  It  is  not  necessary  for  me  to 
cite  these  decisions — there  are  several  of  them,  and  are  well 
known  to  practitioners.  We  were  referred  to  the  case  of 
The  State  v.  Seymour  et  ah,  6  Vroom  47,  as  a  decision  resting 
on  an  opposite  view.  The  facts  of  that  case  are  intricate  and 
not  entirely  intelligible,  but  the  judgment  goes  upon  the 
ground  that  the  laying  out  of  the  streets  in  that  case  was  a. 
mere  abstract  thing,  without  any  capacity  of  immediate  reali- 
zation, and  it  is  certainly  only  on  this  assumption,  and  on  the 
idea  that  the  proceeding  was  sui  generis,  that  the  result  can 
be  made  to  harmonize  with  the  law  as  expounded  in  our 
reports.  But  even  this  adjudication,  if  it  had  the  scope 
claimed  for  it  which  it  certainly  cannot  have,  could  not  avail 
these  defendants.  I  know  of  no  emergency  which  could  call 
for  more  prompt  action  on  the  part  of  the  prosecutor  if  he 
wished  to  preserve  his  right  to  this  remedy,  than  the  circum- 
stances in  which  he  was  placal.  Every  hour  of  delay  would 
have  been  perilous  to  him.  The  situation  is  this,  the  twelfth 
section  of  this  statute  enacts  that  as  soon  as  the  survey  of  the 
route  of  the  avenue  is  made  and  approved,  the  board  of  com- 
missioners may  apply  to  the  board  of  chosen  freeholders  of 
the  county,  as  necessity  may  require,  for  the  issue  of  bonds 
in  order  to  provide  the  means  necessary  to  execute  the  act. 
The  restriction  on  this  power  is  that  the  principal  sum  of  such. 
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bonds  shall  not  exceed  two  millions  of  dollars.  In  view  of 
such  a  provision,  how  can  it  be  said  that  this  prosecutor  could 
have,  with  safety  to  himself  or  to  the  public,  remained  quies- 
cent even  for  a  day  ?  I  think  it  would  be  a  most  unwise  and 
dangerous  doctrine  for  this  court  to  say  that  this  writ,  under 
such  circumstances,  is  premature. 

For  the  reasons  stated,  this  statute,  in  my  opinion,  is  inop- 
erative, and  all  proceedings  taken  under  it  must  be  set  aside. 

Cited  in  State  v.  Comm'rs,  &c.,  9  Vroom  193;  Stale  v.  Pater  son,  10  Vroom 
493;  Butler  v.  Sewer  Comm'rs,  10  Vroom  667;  State  v.  Elizabeth,  11  Vroom 
280;  State  v.  Englewood,  12  Vroom  156;  State  v.  Road  Comm'rs,  13  Vroom 
610;  King  v.  Reed,  \A  Vroom  200;  Munday  v.  Rahway,  14:  Vroom  347; 
Kean  v.  Driggs  D.  Co.,  16  Vroom  98;  Culver  v.  Jersey  City,  16  Vroom  257 ; 
Reid  V.  Wiley,  17  Vroom  474. 


THE  UNION  LOCOMOTIVE  AND  EXPRESS  COMPANY  v.  THE 
ERIE  RAILWAY  COMPANY. 

L  A  contract  between  a  railroad  company  operating  a  railroad  in  this 
state  under  acts  of  the  legislature  of  tiiis  state,  and  certain  individuals, 
the  effect  of  which  is  to  give  the  latter,  the  exclusive  right  of  trans- 
porting certain  kinds  of  freight  over  their  railroad,  is  void  from  con- 
siderations of  public  policy. 

2.  A  contract  which  has  been  recognized  as  valid  by  the  courts  of  another 
state,  will  not  be  enforced  by  the  courts  of  this  state,  if  it  is  in  viola- 
tion of  the  public  policy  of  this  state. 

3.  The  defendants  intending  to  put  an  end  to  a  contract  with  the  plaintiffs, 
proposed  to  pay  a  certain  sum  for  a  release  from  the  contract.  In  an 
action  by  the  plaintiffs  for  the  breach  of  the  original  contract — held, 

1.  That  the  proposition  was  an  offer  of  a  compromise  which  was  not 
binding  unless  accepted. 

2.  That,  if  accepted,  the  consideration  which  gave  it  validity  as  an 
agreement,  was  the  release  and  extinguishment  of  the  former  contract. 

3.  That,  if  the  plaintiffs  intended  to  hold  the  defendants  to  the  terms 
of  the  offer,  they  should  have  sued  on  the  agreement  of  compromise,  if 
an  agreement  was  concluded  ;  and  that  they  could  not  sue  on  the 
original  contract,  and  use  the  offer  of  the  defendants  as  a  liquidation 
of  the  damages  they  had  sustained  by  a  breach  of  the  original  contract. 


On  rule  to  show  cause. 
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Argued  at  November  Term,  1873,  before  the  Chief  Jus- 
tice, and  Justices  Woodhull,  Depue  and  Van  Syckel. 

For  the  defendant,  I.  W.  Scudder. 

Contra,  A.  B.  Woodruff  and  C  Parker, 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  action  in  this  case  was  brought  on  an 
agreement  made  on  the  18th  of  Mav,  1869,  between  the 
Erie  Railway  Company  and  Kasson  &  Co.,  which  was  as- 
signed by  Kasson  &  Co.  to  the  Union  Locomotive  Express 
Company,  the  plaintiffs,  on  the  same  day  of  its  execution. 

The  agreement  recites  that :  "  Whereas  the  party  of  the 
second  part  own,  and  are  desirous  on  their  own  account,  to  con- 
struct certain  cars  of  an  unusual  size  and  of  great  strength, 
weight  and  capacity,  whereon  locomotive  engines  and  tenders 
can  be  conveyed  over  the  railway  of  the  party  of  the  first  part, 
in  the  states  'of  New  Jersey,  New  York  and  Pennsylvania; 
and  whereas,  such  cars,  with  the  locomotive  engines  thereon, 
when  drawn  over  the  railway  of  the  party  of  the  first  part,  will 
•  subject  the  same  to  greater  wear  and  strain  than  that  produced 
by  the  ordinary  cars  constructed  and  used  on  said  railway  for 
the  transportation  of  freight  and  passengers."  It  contains  two 
classes  of  agreements  on  the  part  of  the  defendants.  First, 
that  the  trucks  and  cars  of  Kasson  &  Co.,  and  the  locoraotiYe 
engines  and  tenders  thereon,  shall  be  hauled  and  moved  over 
the  defendants'  railroad,  by  motive  power  to  be  supplied  by 
the  defendants  ;  and,  second,  that  their  cars  should  be  the  only 
cars  employed  in  carrying  locomotive  engines  and  tenders  over 
the  defendants'  road.  The  other  stipulations  for  present  pur- 
poses, are  immaterial.  The  agreement  is  set  out  in  full  in  the 
reported  case  between  these  parties  in  6  Vroom  240. 

The  declaration  contains  three  counts.  The  breaches  as- 
signed to  the  first  and  second  counts,  so  far  as  at  present 
material,  are,  that  the  defendants  refused  to  permit  the 
plaintiffs  to  transport  locomotive  engines  and  tenders  on  their 
railway,  under  the  said  contract;  that  they  allowed  other 
persons  to  put  cars  on  their  railway  to  transport  locomotive 
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engines  and  tenders  thereupon ;  and  that  the  defendants  them- 
selves engaged  in  the  business  of  carrying  locomotive  engines 
and  tenders  over  their  road,  and  received  the  freight  and 
charges  therefor.  The  breach  assigned  in  the  third  count, 
M^iich  was  added  by  way  of  amendment  at  the  trial,  is,  that 
the  defendants  expressly  rescinded,  annulled  and  discharged 
the  said  agreement.  The  damages  claimed  were  the  sum  of 
1100,000. 

The  defendants  were  engaged  in  the  business  of  common 
carriers  in  this  state,  over  certain  railroads  which  were  leased 
to  them,  under  the  authority  of  acts  of  the  legislature  of  this 
state.  The  court  charged  the  jury,  that  so  much  of  the  said 
contract  as  was  designed  to  give  the  plaintiffs  a  monopoly  of 
the  right  to  transport  this  kind  of  freight,  and  to  debar  the 
defendants  from  carrying,  or  permitting  others  to  have  trans- 
ported over  their  railroad,  freight  of  this  description,  was  void 
from  considerations  of  public  policy ;  and  that  the  plaintiffs 
could  have  no  legal  remedy  to  recover  damages  for  the  in- 
fringement of  their  exclusive  privileges.  The  instructions  of 
the  court  on  this  head  are  in  accordance  with  the  decision  of 
this  court  in  3Icssenger  v.  The  Pennsylvania  R.  R.  Co.,  7 
Vroom  407.  The  order  of  the  Supreme  Court  of  New  York, 
in  the  injunction  suit  of  Kasson  &  Co.,  against  these  defendants, 
enjoining  the  latter  under  the  monopoly  clause,  from  employ- 
ing or  permitting  to  be  used  in  the  carrying  of  locomotives, 
engines  or  tenders,  any  cars  other  than  those  provided  by  the 
plaintiffs,  was  properly  disregarded.  Upon  questions  of 
public  policy,  relating  to  our  domestic  affairs,  depending  on 
our  own  legislation,  the  courts  of  this  state  alone  are  compe- 
tent to  determine.  The  opinion  of  a  court,  of  another  state  on 
a  subject  of  this  character  in  another  proceeding,  will  be 
treated  with  the  greatest  respect,  but  will  not  be  yielded  to  as 
conclusive.  A  contract  valid  elsewhere,  will  not  be  enforced 
if  it  is  condemned  by  positive  law,  or  is  inconsistent  with 
the  public  policy  of  the  country,  the  aid  of  whose  tribunals  is 
invoked  for  the  purpose  of  giving  it  effect.  Hope  v.  Hope, 
8  Be  G.,  M.  &  G.  730 ;   Grell  v.  Levy,  16  C.  B.  (iY.  S.)  73 ; 
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Varnum  v.  Gamp,  1  Gi-een  326 ;  Watson  v.  Murray,  8  C.  E. 
Green  257. 

The  case  at  the  trial  was  therefore  put  upon  the  agreement 
by  the  defendants,  to  permit  the  plaintiffs  to  place  their 
trucks  and  cars  on  the  defendants'  road,  and  to  provide 
the  motive  power  for  transporting  the  same,  and  the  breach 
of  this  agreement,  by  the  defendants,  in  their  refusal  to 
permit  the  plaintiffs  to  transport  locomotives  over  the  de- 
fendants' road  under  the  said  contract.  The  court  properly 
charged  the  jury  that  the  agreement  by  the  defendants  to 
transport  for  the  plaintiffs,  and  that  which  stipulated  for  an 
exclusive  right  to  carry,  were  distinct  and  severable;  and 
that  the  illegality  of  the  latter  did  not  deprive  the  plaintiffs 
of  their  remedy  for  a  breach  of  the  former.  Erie  Railway 
Go.  v.  Union  Locomotive  Express  Go.,  6  Vroom  240.  The 
court  further  charged  the  jury  that  there  was  no  proof  that 
the  defendants  had  refused  to  carry  the  plaintiffs'  locomotives 
under  their  obligations  as  common  carriers,  on  the  .same 
footing  as  such  freight  was  carried  for  other  shippers ;  but 
that  it  was  proved,  and  not  controverted,  that  they  repudiated 
the  special  contract,  and  had  refused  to  transport  for  the 
plaintiffs  in  the  manner  and  on  the  terms  contained  in  that 
agreement. 

The  result  of  the  testimony  and  of  the  charge  was,  to 
secure  a  verdict  for  the  plaintiffs.  That  result  seems,  in 
every  respect,  to  be  free  from  any  well  grounded  legal 
objection. 

The  onlv  question  of  difficulty  relates  to  the  damages 
awarded.  The  charge  of  the  court  was  that,  there  being  no 
proof  that  the  defendants  refused,  in  their  capacity  of  common 
carriers,  to  transport  the  plaintiffs'  locomotives,  and  that, 
there  being  no  evidence  that  the  charges  for  transportion  in 
that  capacity  would  exceed  the  rates  the  plaintiffs  were  liable 
to  pay  for  the  same  services  under  their  contract,  the  damages, 
if  awarded  on  the  basis  of  loss  of  profits  arising  from  a  refusal 
to  transport  under  the  contract,  would  be  merely  nominal ; 
and  that  the  damages  were  to  be  restricted  to  a  nominal  sum, 
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unless  it  appeared  in  the  case  that  after  the  contract  had  been 
broken,  the  parties  themselves  had  agreed  upon  what  the  esti- 
mate of  damages  should  be  for  a  breach  of  that  kind.  The 
jury  assessed  the  damages  at  $15,000. 

The  cases  in  which  the  damages  recoverable  have  been 
considered  as  liquidated  by  mutual  agreement  of  the  parties,. 
are  cases  in  which  a  stipulation  of  that  nature  is  inserted  in 
the  agreement,  which  is  the  subject  matter  of  the  suit.  The 
principles  on  which  the  court  proceeds  in  determining  whether 
damages  have  been  liquidated  by  agreement  of  the  parties, 
are  stated  in  Whitfield  v.  Levy,  6  Vroom  149. 

Parties  may,  during  the  pendency  of  au  action,  stipulate 
for  the  quantum  of  recovery,  in  the  event  of  the  plaintiff  suc- 
ceeding, if  such  stipulation  be  an  agreement  relating  to  the 
conduct  of  the  cause.  But  such  agreements,  by  the  55th  rule 
of  the  Supreme  Court,  if  not  made  in  open  court,  are  required 
to  be  put  in  writing,  and  signed  by  the  parties.  So,  if  a  de- 
fendant has  admitted,  distinctly  and  unequivocally,  that  he 
has  broken  his  contract,  and  that  the  plaintiff  has  sustained 
loss  to  a  certain  amount,  by  reason  of  such  breach,  the  admis- 
sion may  be  made  testimony,  to  be  dealt  with  as  any  other 
admission  material  to  the  merits  of  the  case,  as  evidence  to 
dispense  with  the  production  of,  or  in  aid  of,  substantive  proof 
of  the  extent  of  the  injury  suffered.  Except  in  the  instances 
above  mentioned,  a  plaintiff  cannot  avail  himself  of  any  decla- 
rations or  admissions  of  the  defendant  as  the  means  of  fixing 
the  damages  recoverable,  unless  it  be  on  the  basis  of  an  agree- 
ment for  the  liquidation  of  damages. 

The  testimony  in  support  of  the  verdict  cannot  be  regarded 
in  the  light  of  an  admission  that  the  plaintiffs  had  sustained 
damages  in  the  sum  named.  It  can  only  be  considered,  as  it 
was  in  the  court  below,  a  liquidation  of  damages  by  agree- 
ment. An  agreement  of  that  character,  to  be  valid,  must 
possess  all  the  essential  elements  of  a  contract.  It  must  have 
the  mutual  assent  of  both  parties,  and  be  supported  by  a  suffi- 
cient consideration,  and,  if  conditional,  the  condition  must  be 
shown  to  have  been  performed. 
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The  evidence  relied  on  in  this  case  consisted  of  negotiations 
for  a  compromise  of  this  controversy.  In  February,  1S70, 
an  agent  of  the  defendants  sent  a  note  to  Mr.  Kasson,  tlie 
president  of  tiie  Union  Locomotive  Express  Company,  saying 
that  tlie  defendants  had  decided  that  it  Avould  be  better  for 
the  defendants  to  do  the  transportation  of  locomotives  them- 
selves, in  the  future;  and  that,  to  that  end,  Mr.  Gould  would 
negotiate  with  him  for  tlie  abrogation  of  the  contract,  and  the 
purchase  of  the  plaintiffs'  cars.  Kasson  testifies  that  he  had 
a  conversation,  subsequently,  with  Mr.  Gould,  his  version 
of  which  is  as  follows  :  "  Gould  was  trying  to  settle  with 
me  in  reference  to  paying  me  for  abrogating  the  contract ; 
he  wanted  to  settle  the  damages;  propositions  had  been 
talked  for  a  settlement ;  I  finally  told  Mr.  Gould  that  if 
he  would  give  me  some  money  then,  I  would  take  a  very 
small  amount  to  settle  this  thing ;  he  pressed  the  matter  down 
to  $15,000;  this  was  in  the  afternoon;  he  then  distinctly 
promised  to  pay  me  that  §15,000;  if  I  would  come  to  his 
office  next  morning,  at  ten  o'clock,  he  would  give  me  the 
money ;  I  went  away  from  the  office ;  that  was  all  that 
occurred  at  that  time;  the  next  morning,  promptly  at  ten 
o'clock,  I  went  to  his  office  and  handed  ray  card  to  the  door- 
keeper, and  asked  him  to  hand  it  to  Mr.  Gould,  and  tell 
him  I  wanted  to  see  him ;  he  came  back  and  said  ]Mr.  Gould 
w^as  engaged ;  I  could  not  see  him  ;  I  waited  till  half  past 
eleven  ;  during  my  waiting  I  sent  in  my  card  once  or  twice ; 
at  half  past  eleven  I  was  admitted ;  Mr.  Gould  said  you  were 
not  here  at  ten  o'clock,  you  are  too  late  now,  and  I  shan't  pay 
that  money — or  words  to  that  effect."  Another  version  of 
the  same  interview  is  given  by  the  same  witness,  as  follows  : 
*■'■  When  I  called  on  Mr.  Gould,  at  this  time,  I  suggested  a 
settlement  upon  the  basis  of  the  last  one  of  those  propositions 
that  had  been  made ;  he  refused  to  accept  that ;  then  I  pro- 
posed that  he  should  make  some  arrangement  whereby  we 
could  go  on  with  the  old  contract,  and  that  he  refused  to  do ; 
he  said  he  couldn't  do  it ;  he  referred  to  this  matter  about 
Rogers  having  been  down  there  about  the  matter,  making 
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a  trouble  about  it,  which  he  could  not  withstand  ;  then, 
after  a  little  ruore  conversation,  he  said  he  would  give  me 
$15,000,  and  if  I  would  come  next  morning,  at  ten  o'clock, 
he  would  pay  it  to  me  in  money ;  I  believe  the  expres- 
sion he  used  was  to  get  rid  of  me — to  close  the  thing  up ; 
and  the  Union  Express  Company  were  to  give  a  release  ta 
the  Erie  Railway  Company,  of  the  contract — a  release  from 
all  obligation  under  that  old  contract — and  was  to  cancel  it ; 
that  was  mentioned  also;  I  begged  of  him  to  continue  the 
contract ;  he  said  he  could  not."  The  same  witness  further 
in  answer  to  the  question  whether,  if  the  $15,000  were  paid, 
the  plaintiffs  were  to  do  anything,  testified  that  the  plaintiffs 
were  to  release  the  defendants  from  all  obligations  under  the 
old  contract,  and  were  to  cancel  it. 

What  occurred  between  the  parties  was  manifestly  a  mere 
proposition  to  purchase  a  surrender  of  the  entire  contract, 
including  the  monopoly  privileges  guaranteed  therein.  That 
Kasson  did  not  understand  that  a  contract  was  concluded  at 
this  interview,  by  an  acceptance  of  the  offer  on  his  part  upon 
an  agreement  on  behalf  of  the  plaintiff,  to  surrender  the  con- 
tract, is  apparent  from  the  letters  of  October  20th,  1870,  and 
February  1st,  1871,  and  from  the  bringing  of  this  suit.  A 
proposition  or  offer  does  not  become  an  agreement  until 
accepted.  Before  such  acceptance  is  actually  njade  the  offer 
may  at  any  time  be  withdrawn.  1  Pars.  Contr.  475 ;  Hough- 
wout  V.  Boisaubin,  3  C.  E.  Green  315;  Hoboken  v.  Bailey, 
7  Vroom  490. 

Another  essential  to  the  validity  of  a  contract  concluded 
by  a  proposition  and  acceptance,  is,  that  it  must  be  supported 
by  an  adequate  consideration.  In  this  respect  the  case  is 
analogous  to  an  offer  to  compromise  an  existing  dispute  be- 
tween the  parties,  to  support  which  the  abandonment  of  the 
original  cause  of  action  is  necessary  to  give  the  transaction  a 
legal  consideration.  In  Cook  v.  Wright,  1  B.  &  8.  559, 
Blackburn,  J.,  in  the  opinion  of  the  court,  says  :  "  The  posi- 
tion of  the  parties  must  necessarily  be  altered  in  every  case 
of  a  compromise,  so  that  if  the  question  be  re-opened,  they 
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cannot  be  replaced  as  they  were  before  the  compromise.  It  is 
this  detriment  to  a  party  consenting  to  a  compromise,  arising 
from  the  necessary  alteration  in  his  position,  which  forms  the 
real  consideration  for  the  promise."  Substantially  the  same 
views  were  expressed  by  this  court  in  Conover  v.  Stillwell,  5 
Vroom  54,  where  it  was  held  that  the  extinguishment  of  the 
original  cause  of  action,  by  force  of  the  compromise,  was  the 
benefit  to  the  promisor  which  gave  a  consideration  for  the 
promise,  and  that-  a  promise  upon  an  arrangement  which  lefl 
the  rights  of  the  parties  ay  they  previously  were,  would  not 
create  a  legal  cause  of  action.  In  Smart  v.  Chell,  4  Jurist  24, 
it  was  held  on  motion  in  arrest  of  judgment,  in  an  action 
against  an  attorney,  charged  with  negligence  on  a  promise  to 
pay  a  specified  sum  on  a  compromise,  that  the  declaration 
was  bad  in  not  alleging  that  the  plaintiff,  as  a  consideration 
for  the  promise,  discharged  the  original  cause  of  action,  it 
not  appearing  on  the  face  of  the  declaration,  but  what  he 
might  sue  and  recover  on  the  original  cause  of  action  the  next 
day.  In  Nash  v.  Armstrong,  10  C.  B.  (K  S.)  258,  the  pre- 
cedent agreement  was  under  seal,  and  objection  was  made  to 
the  validity  of  the  subsequent  agreement,  on  the  ground  that 
an  agreement  under  seal  could  not  be  discharged  by  parol. 
It  was  held  by  the  court  that  although  for  technical  reasons, 
a  contract  under  seal  could  not  be  discharged  by  parol,  yet 
that  the  plaintiff  having  the  right  to  enforce  the  benefit  con- 
ferred upon  him  by  the  original  contract,  and  having  entered 
into  an  agreement  not  to  do  so,  had  so  far  changed  his  situa- 
tion that 'whereas,  he  before  had  a  right  to  sue  upon  the 
original  contract,  if  he  now  exercised  that  right,  he  had  ren- 
dered himself  liable  to  an  action  ;  and  that  therefore,  he  had 
given  a  good  consideration  which  Avould  support  such  promise. 
The  doctrine  of  the  cases  is,  that  to  give  a  party  any  right 
whatever,  flowing  from  negotiations  for  a  compromise,  they 
must  result  in  a  new  agreement  in  substitution  of  a  former 
contract  or  cause  of  action,  founded  on  the  consideration,  that 
the  party  gives  up  and  agrees  not  to  enforce  the  prior  con- 
tract or  seek  his  remedy  on  his  original  cause  of  action.     The 
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cases  are  collected  in  the  notes  to  Stapilton  v.  Stapilton,  3 
White  and  Tudor' s  Leading  Cases  (3d  Am.  ed.)  406.  From 
this  principle  it  would  follow  as  a  necessary  conclusion  that 
the  party  seeking  to  avail  himself  of  such  an  agreement,  must 
sue  on  the  substituted  agreement  and  not  on  the  original 
cause  of  action.  He  cannot  sue  on  the  original  contract,  and 
use  the  substituted  agreement  as  fixing  the  quantum  of  his 
recovery.  If  the  substituted  agreement  has  any  present 
vitality,  it  destroys  the  original  cause  of  action,  and  effect- 
ually puts  it  at  an  end. 

It  was  contended  that  the  plaintiffs  had  an  election  to  sue 
on  either  the  original  contract  or  the  second  agreement.  The 
case  of  Smith  v.  Dickenson,  3  B.  &  P.  630,  was  cited  for  that 
position.  But  under  an  election  to  have  recourse  to  the 
original  contract,  the  remedy  must  be  had  on  that  contract 
exclusively.  That  was  the  course  pursued  in  Smith  v.  Dick- 
enson. If  the  action  be  brought  on  the  original  contract,  the 
second  agreement  must  be  considered  as  abandoned.  The 
consideration  of  the  second  agreement  being  the  release  of 
the  former  contract,  both  cannot  be  at  the  same  time  existing 
and  available  causes  of  action  in  the  hands  of  the  plaintiff. 

In  the  present  case,  the  proposition  for  a  settlement  on  the 
basis  of  the  payment  of  $15,000,  was  not  accepted.  On  the 
contrary,  it  has  been  repudiated  by  both  parties.  The  defend- 
ants declined  to  close  on  the  terms  of  the  offer,  on  the  ground 
that  it  was  not  accepted  within  the  time  limited.  The  plain- 
tiffs have  repudiated  it  by  bringing  this  action.  In  neither 
count  in  the  declaration,  is  there  any  allusion  to  the  subse- 
quent and  substituted  agreement.  On  the  record,  the  claim 
of  the  plaintiffs  is  that  their  original  contract  has  been  in  no 
wise  impaired.  Both  in  the  averments  in  the  pleadings,  and 
in  allegation  of  damages,  the  first  agreement  is  assumed  to 
stand  in  all  respects  as  if  no  subsequent  agreement  had  been 
made  in  derogation  of  its  literal  terms.  The  evidence  in  the 
cause,  on  both  sides,  occupying  two  hundred  and  thirty  pages 
in  the  printed  book,  was  directed  to  the  original  contract,  its 
breach,  and  the  nature  and  extent  of  the  injury  suffered  by 
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the  plaiutifFs  in  consequence  thereof.  As  the  case  was  pre- 
sented at  the  trial,  it  was  assumed  that  there  was  no  new 
agreement  binding  on  the  plaintitfs  to  accept  $15,000  in  sat- 
isfaction of  their  injury.  It  must  therefore  be  assumed,  also, 
that  there  was  no  binding  agreement  on  the  part  of  the  de- 
fendants, to  pay  that  sura.  A  mere  naked  promise  to  pay,  as 
we  have  seen,  is  not  binding,  for  want  of  a  legal  consideration 
for  its  support. 

It  was  suggested  on  the  argument,  that  an  amendment 
might  now  be  allowed,  by  adding  a  count  on  a  subsequent, 
agreement,  and  the  verdict  be  permitted  to  stand.  It  will  be 
observed  that  the  proposition  for  the  payment  of  the  $15,000 
embraced  a  surrender  of  the  entire  contract,  including  the 
monopoly  clause.  That  clause  being  illegal,  the  purchase  of 
its  surrender  could  only  be  supported  on  the  ground  of  the 
prevention  of  litigation.  This  suit  was  afterwards  brought 
on  the  original  contract.  And  breaches  assigned  not  only  on 
the  agreement  to  convey,  but  on  the  violation  of  the  exclu- 
sive privileges.  Furthermore,  the  payment  was  to  be  condi- 
tional on  a  release  of  the  defendants  from  all  obligations 
under  the  original  contract.  No  release  was  given,  or  ten- 
dered, before  action  brought. 

Upon  an  amendment  of  the  pleadings,  the  questions  will 
arise  whether  the  plaintiffs  have  not  made  an  election  which 
is  conclusive  upon  them,  and  whether  the  action  on  the  new 
agreement  could  be  maintained  without  the  averment  and 
proof  of  the  tender  of  a  release  before  action  brought.  Either 
of  these  considerations  would  induce  the  court  to  refuse  an 
amendment.  Another  obstacle  in  the  way  of  remodeling  the 
pleadings  is,  that  proof  at  the  trial  fails  to  show  that  any  con- 
tract of  that  character  was  concluded  between  the  parties,  by 
an  acceptance  by  the  plaintiffs.  That  question  was  not  sub- 
mitted to  the  jury. 

The  verdict,  as  the  case  stands,  should  be  set  aside. 

Cited  in  Flagg  v.  Baldwin,  11  Slew.  Eq.  224 
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COLUMBIA  FIEE  INSUEANCE  COMPANY  v.  DAVID  P. 
KINYON. 

1.  A  contract  of  insurance  made  out  of  this  state  on  property  here  situa- 
ted, is  valid,  and  will  be  enforced  here. 

2.  Although  it  would  be  competent,  by  legislation,  to  invalidate  in  our 
courts  an  insurance  contract  made  in  good  faith  in  another  state  on 
property  located  here,  it  would  be  so  contrary  to  the  comity  which 
has  been  observed  between  the  states,  that  such  an  intention  will  not 
be  imputed  to  the  law  maker,  unless  the  language  used  so  clearly  ex- 
presses that  purpose  as  to  bear  no  other  reasonable  interpretation. 

3.  The  regulations  of  our  insurance  laws  are  not  merely  for  the  purpose 
of  revenue — they  impair  the  contract  made  in  violaiion  of  them,  so 
far,  at  least,  as  concerns  the  right  of  the  foreign  corporation  to  sue 
upon  it.  Whether  public  policy  requires  that  the  party  insured  siiall 
be  permitted  to  enforce  the  agreement,  is  not  decided. 

4.  The  declaration  is  defective,  in  that  it  does  not  sliow  that  when  the 
assessment  was  made  upon  the  deposit  note,  the  defendant  was  a 
member  of  the  company,  and,  as  such,  liable  to  assessimenl ;  nor  does 
it  show  that  the  losses  assessed  accrued  while  the  defendant's  policy 
was  alive,  or  that  the  assessuient  was  made  on  the  basis  authorized  by 
the  corporation  act.  If  the  policy  had  expired,  the  defendant  could 
not  be  held  without  alleging  that  tlie  loss  accrued  before  its  expira- 
tion. If  the  policy  was  alive,  the  losses  must  have  occurred  while  it 
was  in  force. 


On  demurrer  to  replication. 

Argued  at  jSTovember  Term,  1873,  before  the  Chief  Jus- 
tice, and  Justices  Depue,  Van  Syckel  and  Woodhull.. 

For  the  plaintiff,  /.  G.  Shipman. 

For  the  defendant,  John  T.  Bird. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  was  brought  by  the  Columbia 
Fire  Insurance  Company,  a  foreign  corporation,  chartered  by 
the  state  of  Pennsylvania,  to  recover  the  amount  of  certain 
alleged  assessments  made  on  the  deposit  or  premium  note 

Vol,.  VIII.  c 
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given  by  the  defendant  for  his  policy.  The  principal  ques- 
tion is  as  to  the  force  of  our  acts  of  1860  and  1867,  concern- 
ing insurance  companies. 

The  fourth  plea  avers  that  the  policy  of  insurance  and  the 
premium  notes  were  made  and  delivered  at  Raritan,  in  this 
state,  contrary  to  the  act  of  our  legislature,  entitled  "  an  act 
to  regulate  the  business  of  fire  insurance  companies,  or  associ- 
ations not  incorporated  by  this  state,"  approved  March  19th, 
1860,  and  also  to  the  act  entitled  "an  act  to  regulate  the 
business  of  fire,  life,  accident,  marine  and  live  stock  insurance, 
by  companies  or  associations  not  incorporated  by  this  state," 
approved  April  19th,  1867. 

To  this  plea  the  plaintiif  replied  that  they  did  not  make 
and  execute  the  policy,  and  take  the  premium  note  at  Raritan, 
in  this  state,  but  that  the  same  -were  made,  executed  and  de- 
livered at  Columbia,  in  the  state  of  Pennsylvania,  and  there- 
upon the  defendant  demurred  to  this  replication. 

The  demurrer,  admitting  all  the  facts  well  pleaded  in  the 
rej)licatiou,  raises  the  question,  whether  this  contract  of  in- 
surance, made  in  Pennsylvania,  can  be  enforced  here. 

It  is  the  evident  purpose  of  the  acts  of  1860  and  1867,  to 
put  under  certain  regulations  the  doing  of  business  in  this 
state  by  foreign  insurance  companies.  This  object  is  accom- 
plished by  prescribing  the  conditions  upon  which  they  may 
effect  insurances  through  agencies  established  here.  No  in- 
tention is  manifested  of  an  attempt  to  restrain  or  control  the 
business  of  these  corporations,  so  far  as  it  is  transacted  Avith- 
out  the  limits  of  this  state,  or  to  give  our  legislation  any  extra 
territorial  effect. 

Comity  requires  us  to  enforce  a  contract  made  in  another 
state,  and  valid  there,  unless  it  is  clearly  prohibited  by  some 
provision  of  these  enactments. 

The  defendant  insists  that  this  restraint  is  found  in  the 
first  section  of  the  act  of  1860,  which  provides  "that  it  shall 
not  be  lawful  for  any  company  chartered  by  another  state  to 
transact  any  business  connected  with  insuring  property  situ- 
ated in  tliis  state,"  &c.    Even  if  this  section  is  not  superseded 
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hy  the  act  of  1867,  it  must,  in  connection  with  the  subsequent 
provisions,  be  construed  to  inhibit  any  foreign  company  from 
transacting  any  business  connected  with  insuring  property 
situated  in  this  state,  through  agencies  established  here,  with- 
out conformIi>g  to  the  requirements  of  our  laws.  That  this 
is  the  fair  construction  of  the  act,  is  manifest  from  its  second 
section,  which  authorizes  the  Secretary  of  State,  after  the 
foreign  company  has  complied  with  its  terms,  to  issue  a  cer- 
tificate of  authority  not  to  enable  the  company  to  make  a 
contract  out  of  this  state  to  insure  property  here  located,  but 
to  allow  an  agency  to  be  established  in  the  county  where 
applied  for,  to  transact  business  in  this  state.  It  is  also  to  be 
observed,  that  the  penalties  denounced  by  the  act  are  aimed 
only  at  the  unauthorized  agent  acting  within  this  state. 

Corporations  are  artificial  beings,  the  creatures  of  positive 
law,  and  not  citizens  within  the  meaning  of  that  clause  of  the 
federal  constitution,  which  secures  to  the  citizens  of  each  state 
"  like  privileges  and  immunities  with  the  citizens  of  the  sev- 
eral states."  It  may,  therefore,  be  conceded,  not  only  that 
our  legislature  may  put  under  restraint  business  transacted 
in  this  state  by  a  company  created  by  the  law  of  another 
state,  but,  in  the  exercise  of  their  plenary  power,  may  limit, 
if  they  cannot  deny,  the  right  of  such  company  to  sue  in  our 
courts.  Although  it  would  be  competent,  by  legislation,  to 
invalidate  in  our  courts  an  insurance  contract  mad^  in  good 
faith  in  another  state  on  property  located  here,  it  would  be  so 
contrary  to  the  comity  which  has  been  observed  between  the 
states,  that  such  an  intention  will  not  be  imputed  to  the  law 
maker,  unless  the  language  used  so  clearly  expresses  that 
purpose  as  to  bear  no  other  reasonable  interpretation.  There 
is  nothing  in  our  laws,  except  the  clause  above  cited,  to  coun- 
tenance, in  the  slightest  degree,  such  a  disposition  on  the  part 
of  our  legislature ;  and  the  language  there  used  will  not  only 
bear  another  construction,  but  it  was  omitted  from  the  later 
act  of  1867,  which  repeals  all  inconsistent  legislation. 

It  is  argued  that,  under  the  rule  now  adopted,  agencies 
•established  here  may  evade  our  laws  by  the  simple  device  of 
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concluding  their  contracts  out  of  the  state.  If  our  laws  were 
otherwise  so  impotent  as  to  permit  such  palpable  evasion  to 
pass  unpunished,  it  would  be  clearly  within  the  reach  of  the 
first  section  of  the  act  of  1850. 

The  following  cases  support  the  rule  that,  where  the  policy 
is  issued  and  the  insurance  effected  in  the  foreign  state,  on 
property  situated  in  another  state,  whose  laws  render  it  void 
if  made  there,  the  contract  is  valid  and  enforceable  by  either 
party.  Hyde  v.  Goodnow,  3  Comst.  267 ;  People  v.  Imlayy 
20  Barb.  68 ;  Iluntly  v.  Merrill,  32  Barb.  627 ;  Williams  v. 
Cheney,  3  Gray  215. 

Hyde  v.  Goodnow  was  a  suit  in  New  Ywk,  upon  a  de- 
posit note,  given  for  an  insurance  eifected  in  New  York  on 
property  situated  in  Ohio.  The  Ohio  statute  declared  void 
every  policy  signed,  issued  or  delivered  in  that  state,  or  on 
any  property  of  any  kind  situate  in  that  state,  by  any  foreign 
company,  except  through  a  duly  licensed  agent.  The  Court 
of  Appeals  held  that  the  contract  was  not  made  in  Ohio,  and 
therefore  was  not  within  the  prohibition  of  this  statute.  It 
is  not  to  be  presumed  that  the  court  overlooked  the  words 
"  or  on  any  property  of  any  kind  situate  in  that  state,"  con- 
tained in  the  Ohio  statute. 

In  the  later  case  of  The  People  v.  Imlay,  the  defendant 
set  up  that  tlie  contract  was  in  contravention  of  the  statute  of 
New  York  concerning  foreign  insurance  companies,  but  the 
defence  failed,  on  the  ground  that  the  contract  was  made  in 
Pennsylvania,  and  being  valid  there,  would  be  enforced  in 
New  York. 

There  is  nothing  in  our  statute  which  will  make  this  case 
an  exception  to  the  general  rule,  that  the  law  of  the  place 
where  a  contract  is  made  or  to  be  performed,  is  to  govern  as 
to  the  nature,  validity,  construction  and  effect  of  such  con- 
tract; being  valid  in  such  a  place,  it  is  to  be  considered 
equally  valid  everywhere.  It  will  be  enforced  here,  not  pro- 
pria vigore,  but  ex  comitate. 

My  conclusion  is,  that  a  contract  of  insurance  made  out 
of  this  state,  on  property  here  situate,  is  valid. 
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The  regulations  of  our  insurance  laws  are  not  merely  for  the 
purpose  of  revenue,  leaving  unimpaired  the  contract  made  in 
violation  of  them. 

The  act  of  April  15th,  1846,  imposes  a  tax  upon  foi'eign 
companies  which  establish  agencies  in  this  state,  the  principal 
object  of  which,  as  stated  in  the  preamble,  was  to  deprive 
them  of  the  advantage  they  would  otherwise  have  over  our 
home  corporations. 

The  subsequent  acts  of  1860  and  1867,  manifest  very  clearly 
the  more  important  purpose  of  protecting  the  public  against 
imposition,  which  might  otherwise  be  practiced  by  wholly 
irresponsible  companies,  by  requiring  that  the  foreign  com- 
panies shall  exhibit  under  oath,  and  file  with  our  Secretary  of 
State  a  statement,  showing  that  they  are  possessed  of  a  sound, 
well  invested  capital  of  at  least  $150,000,  over  and  above  all 
claims  and  liabilities,  before  authority  can  be  had  to  appoint 
agents.  The  raising  of  revenue  by  the  imposition  of  a  tax,  is 
merely  incidental. 

The  agent,  therefore,  who  acts  without  due  authority,  is  not 
only  liable  to  the  penalty  in  such  case  prescribed,  but  the 
•contract  made  in  contravention  of  the  law  is  itself  void,  so 
far  as  concerns  the  right  of  the  foreign  principal  to  sue  upon 
it.  Washington  County  Ins.  Co.  v.  Daives,  6  Gray  376  ;  Wil- 
■liams  V.  Cheney,  8  Gray  206. 

In  such  cases  it  may  be  required  by  public  policy,  that  the 
party  insurer!  shall  be  permitted  to  enforce  the'  agreement,  but 
no  opinion  is  expressed  on  this  poi-nt. 

The  objection  that  in  the  replication  there  is  a  departure 
in  pleading,  is  not  well  taken.  The  place  laid  in  the  decla- 
ration Avas  merely  formal.  The  demurrer  to  the  replication 
reaches  back  in  its  effect  through  the  whole  record,  and  attaches 
ultimately  to  the  first  substantial  defect  in  the  pleadings. 
Under  this  rule  the  sufficiency  of  the  declaration  has  been 
made  the  subject  matter  of  discussion — 

1.  The  declaration  alleges  that  the  members  of  the  corpora- 
tion are  to  be  assessed  on  the  premium  notes  to  pay  the  losses. 
It  recites  that  the  defendant  became  a  member  in    March, 
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1867,  and  became  insured  for  a  large  amount,  without  speci- 
fying tlie  sum  for  which  he  was  insured,  or  the  time  the 
policy  was  to  run.  There  is  nothing  in  the  pleadings  to  show 
that  when  the  assessment  was  made  the  defendant  was  a  mem- 
ber of  the  corporation,  and,  as  such,  liable  to  assessment. 

2.  It  is  further  averred  that  every  member  is  bound  to 
pay  losses  and  necessary  expenses  in  proportion  to  the  amount 
of  his  deposit  note.  The  amount  of  losses  and  expenses  for 
which  the  deposit  notes  were  assessed,  is  not  stated — in  fact, 
it  is  not  directly  set  forth  that  any  losses  were  incurred,  nor 
is  the  aggregate  amount  of  the  deposit  notes  shown.  There 
is  no  sufficient  allegation  by  which  it  can  be  determined 
whether  the  sum  demanded  by  the  plaintiff  is  according  to 
the  terms  of  the  contract.  The  action  being  ex  contractu  for 
a  specific,  liquidated  sum,  there  must  be  such  a  statement  of 
facts  as  will  show  a  right  to  recover  the  amount  claimed.. 
The  allegation  is,  that  the  company,  in  January,  1870,  made 
an  assessment  of  seven  and  a  half  per  cent,  on  the  original 
amount  of  all  premium  notes  held  by  the  company  and  in 
force  on  the  27th  day  of  November,  1869,  and  by  such  assess- 
ment assessed  upon  the  premium  note  of  the  defendant  the 
sum  of  $75  for  the  purpose  of  paying  losses  incurred  by  the 
company  by  damage  by  fire.  The  assessment  was  laid  to 
pay  losses,  but  the  pleader  has  wholly  failed  to  state  whether 
the  sum  assessed  was  less,  greater,  or  precisely  equal  to  the 
amount  of  losi5es,  or  whether  they  were  such  losses  as  accrued 
while  defendant  was  a  member  of  the  company,  and  for  which 
he  would  be  liable.  The  legal  right  to  assess  the  defendant 
must  be  clear  on  the  face  of  the  declaration.  If  the  policy 
had  expired,  the  defendant  could  not  be  held  without  alleging 
that  the  loss  accrued  before  its  expiration.  If  the  policy  was 
alive,  the  losses  must  have  occurred  while  it  was  in  force 
Long  Pond  Ins.  Co.  v.  Houghton,  6  Grai/  77 ;  Savage  v. 
Meclbury,  19  iV.  Y.  32. 

It  does  not,  therefore,  appear  that  the  assessment  was  laid 
upon  the  basis  authorized  by  the  corporation  act. 
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These  are  substantial  infirmities  in  the  declaration,  and, 
therefore,  in  my  opinion,  there  should  be  judgment  for  the 
defendant. 

Cited  in  Stewart  v.  Northampton  Ins.  Co.,  9  Vroom  437  ;  Northampton  Ins. 
Co.  V.  Kinyon,  11  Vroom  478. 


THE  STATE,  DIXON,  PEOSECUTOR,  v.  THE  MAYOR,  &c.,  OF 
JERSEY  CITY. 

1.  After  a  tax,  and  the  penalties  which  have  accrued  by  reason  of  its 
non-payment,  have  been  swept  away,  before  they  are  collected,  by  the 
repeal  of  the  law  which  authorized  their  assessment  and  collection, 
the  tax  itself  may  be  re-imposed  by  subsequent  legislation,  but  the 
penalties  for  the  past  omission  cannot  be  revived. 

2.  Penalties  may  be  prescribed  for  future  delinquencies  in  the  payment 
of  taxes,  as  part  of  the  machinery  by  which  government  is  enabled  to 
collect  them.  The  power  to  impose  the  forfeiture  attaches  as  a  neces- 
sary incident  to  the  right  to  levy  and  collect  taxes,  and  on  no  other 
ground  can  it  be  supported.  The  penalty  thus  provided  is  not  taxa- 
tion— it  is  merely  a  method  of  enforcing  the  payment  of  a  tax.  The 
imposition  of  penalties  for  past  omissions,  would  be  confiscation,  not 
taxation. 


On  certiorari. 

Argued  at  November  Term,  1873,  before  Justices  Scudder 
and  Van  Syckel. 

For  the  plaintiff,  S.  B.  Ransom. 

For  the  defendant.  Win.  A.  Lewis. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  writ  in  this  case  brings  up  for 
review  certain  taxes  and  water  rents  levied  for  the  year  1870, 
and  the  proceedings  by  virtue  of  which  the  property  of  the 
plaintiff  was  sold  to  pay  and  satisfy  the  same. 

These  taxes  were  assessed  under  the  provisions  of  the 
charter  of  Jersey  City,  passed   March  17th,  1870.      [Laios 
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1870,  p.  1170.)  The  seventy-second  section  of  that  act 
directed  the  collector,  in  case  the  tax  remained  unpaid  after 
the  20th  day  of  December,  to  compute  interest  thereon,  after 
that  date,  at  the  rate  of  twelve  per  cent,  per  annum,  and  to 
add  a  penalty  of  one  per  cent.,  if  not  paid  on  the  10th  of  the 
following  January,  an  additional  one  per  cent.,  if  not  paid 
on  the  1st  of  February,  and  an  additional  one  per  cent.,  if 
not  paid  on  the  1st  of  March. 

On  the  31st  day  of  March,  1871,  before  these  taxes  were 
paid,  a  new  charter  was  passed  for  Jersey  City,  which  made 
no  provision  for  the  collection  of  taxes  theretofore  assessed,  and 
which,  by  its  section  one  hundred  and  sixty-eight,  repealed  the 
charter  of  1870,  without  saving  any  assessments  made  under  it. 

On  the  26th  day  of  December,  1871,  the  board  of  finance 
and  taxation  ordered  the  plaintiff's  lands  to  be  sold  for  these 
unpaid  taxes,  and  on  the  13th  of  March,  1872,  they  were  sold 
for  the  amount  of  the  taxes,  wnth  twelve  per  cent,  interest 
thereon  from  December  20th,  1870,  to  the  day  of  sale,  besides 
the  penalty  of  three  per  cent. 

The  case  of  The  Toimi  of  Belvidere  v.  Warren  Railroad,  5 
Vroom  193,  is  distinguished  from  the  present  in  this  respect, 
that  the  act  of  1862,  under  which  the  tax  was  there  laid,  had 
nothing  to  do  Avith  its  collection,  so  that  the  force  of  the  act 
was  wholly  spent  before  its  repeal,  while  in  this  case  the 
charter  of  1870  provided  the  only  machinery  which  existed 
for  the  collection  of  the  burden  imposed  under  it. 

There  can  be  no  question  that  the  penalty  was  swept  away 
by  the  repeal  of  the  charter  of  1870,  but  whether  the  same 
rule  will  apply  to  the  tax  itself  need  not  be  now  determined. 

By  a  supplement  to  the  charter  of  Jersey  City,  approved 
February  28th,  1872,  it  was  enacted  that  nothing  in  the 
charter  of  1871  should  be  held  or  construed  to  impair  the 
right  which  the  city  had,  at  or  before  the  passage  of  that  act, 
to  any  taxes,  water  rents  or  assessments,  theretafore  levied,  or 
to  any  penalties  or  interest  theretofore  accrued,  and  that  section 
one  hundred  and  fifty-one,  of  the  act  of  1871,  should  be  held 
to  apply  as  fully  to  taxes,  water  rents  and  assessments,  levied 
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before  its  passage,  as  to  those  after  its  passage,  and  that  all 
proceedings  theretofore  taken  for  the  collection  of  such  pre- 
viously levied  taxes  should  be  as  valid  and  eifectual  as  if 
taken  for  the  collection  of  taxes  thereafter  levied. 

There  is  nothing  in  our  fundamental  law  which  prohibits 
the  legislature  from  reviving  the  burden  of  this  tax  by  retro- 
active legislation.  It  is  not  in  any  respect  an  unfair  exercise 
of  the  taxing  power. 

It  imposes  upon  a  class  of  tax-payers  the  same  tax  which 
was  legally  and  justly  assessed  against  them  under  the  act  of 
1870,  the  payment  of  which,  by  reason  of  an  omission  in  the 
repealing  act,  could  not  be  enforced. 

If  the  supplement  of  1872  had  authorized  the  assessment 
of  a  tax  precisely  equal  in  amount  to  the  one  which  had  been 
assessed  under  the  law  of  1870,  it  would  have  been  the  ordi- 
nary exercise  of  the  taxiag  power.  The  supplement  substan- 
tially accomplishes  the  same  object  by  reinstating  the  burden, 
dispensing  only  with  the  form  of  a  re-assessment. 

There  is  no  inequity  in  making  the  enactment  retrospective 
so  as  to  reach  the  taxables  of  1870.  Property  owners  of  that 
date  shared  in  the  benefits  procured  by  such  taxation  in  the 
advantage  of  schools,  in  the  protection  of  courts  of  justice 
and  the  various  objects  for  which  municipal  government  is 
founded. 

In  Shaw  V.  Dennis,  5  Gilm.  {III.)  418,  the  proceedings  were 
sustained,  where  the  statute  directed  that  the  conimissioners, 
in  determining  who  should  be  liable  to  pay  the  tax  and  the 
amount  each  should  pay,  were  to  be  governed  by  the  last 
assessment  of  taxable  property  in  the  county.  Under  this 
provision  there  might  have  been  many  instances  where  the 
individual  would  be  assessed  for  property  which  he  had  ceased 
to  own,  but  it  is  not  essential  to  the  legality  of  a  tax  that  it 
be  levied  according  to  the  rules  of  abstract  justice.  Absolute 
equality  is  unattainable. 

The  legislature  must  adopt  some  practicable  system  of  ap- 
portionment uniform  in  its  application  throughout  the  taxable 
district.     Every  intendment  should  be  made  in  support  of 
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the  power  of  the  legiskiture  to  revive  the  burden  of  the  tax 
itself.  The  power  to  validate  by  subsequent  enactment  an 
assessment  made  without  any  lawful  authority,  was  fully  rec- 
ognized in  The  State,  Sharp,  pros.,  v.  Apgar,  2  Vroom  358. 

But  the  attempt  to  revive  and  re-impose  the  penalty,  pre- 
sents a  very  different  question.  That  this  would  be  a  taking 
of  private  property  for  public  use,  without  just  compensation^ 
will  not  be  denied,  unless  it  can  be  justified  under  the  power 
of  taxation  as  a  lawful  mode  of  raising  revenue.  After  the 
penalty  was  remitted,  in  the  eye  of  the  law,  the  delinquent 
was  as  free  from  it  as  if  it  had  never  rested  upon  him.  It 
operated  like  a  full  pardon  which  releases  the  punishment 
and  extinguishes  the  guilt. 

The  supplement  now  creates  a  penalty  and  makes  the 
citizen  amenable  to  it  for  a  past  omission,  unpunishable  be- 
fore by  any  existing  law.  It  cannot  be  claimed  that  the 
penalty  which  had  accrued  before  the  repealer,  became  an  in- 
separable part  of  the  debt  due  from  the  tax  payer  to  the  city, 
by  reason  of  which  it  lost  its  distinctive  character  as  a  penalty 
and  could  be  re-imposed  as  part  of  the  tax.  Tlie  obligation 
to  pay  the  penalty  was  entirely  removed  from  the  tax  payer 
by  the  repeal,  and  it  is  now  sought  to  be  revived  as  and  under 
the  name  of  a  penalty. 

Penalties  may  be  prescribed  for  future  delinquencies  in  the 
payment  of  taxes,  as  part  of  the  machinery  by  which  govern- 
ment is  enabled  to  collect  them. 

The  power  to  impose  the  forfeiture  attaches  as  a  necessary 
incident  to  the  right  to  levy  and  collect  taxes,  and  on  no 
other  ground  can  it  be  supported.  The  penalty  thus  provided 
is  not  taxation ;  it  is  merely  a  method  of  enforcing  the  pay- 
ment of  a  tax,  and  it  could  not  be  sustained  as  a  distinct 
measure  for  raising  revenue,  separable  from  the  tax  itself. 
The  imposition  of  penalties  for  past  omissions  would  be 
sanctioned  by  no  such  reason  or  necessity  ;  it  would  not  be 
in  aid  of  the  collection  of  the  revenue,  but  would  be  arbi- 
trary exaction  from  which  the  citizen  could  in  no  way  escape. 
I  can  find  in  no  text  book  nor  in  any  adjudicated  case,  any 
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definition  of  taxation  which  will  embrace  a  proceeding  like 

the  one  involved  in  this  controversy.     It  would  be  confisca-      \y 

tion,  not  taxation. 

There  would  be  no  limitation  of  the  time  for  which  such 
laws  might  be  made  to  r  '  •  net,  or  the  sum  which  might  be 
exacted  under  them,  savv  ^a\\  the  will  of  the  law  maker  and 
the  public  exigency.  Despotism  itself  could  not  employ  a 
more  arbitrary  means  of  extortion. 

Our  legislature  can  exercise  no  such  functions  without  con- 
flicting with  that  clause  of  our  constitution  which  is  intended 
to  guard  private  rights  against  oppression. 

Even  in  the  absence  of  any  fundamental  guarantee,  such 
an  use  of  legislative  authority  would  be  considered  as  contrary 
to  the  great  first  principles  of  the  social  compact.  It  is  op- 
posed to  all  reason  and  justice,  and  the  very  nature  and  spirit 
of  our  form  of  gov^ernment  would  forbid  us  to  believe  that 
the  people  intended  to  entrust  the  legislature  with  any  such 
power. 

In  taking  this  view  of  the  case,  the  provisions  in  the  federal 
and  in  our  state  constitution  with  regard  to  ex  jiost  facto  laws^ 
have  not  been  overlooked.  The  Supreme  Court  of  the  United  _ 
States  has  restricted  the  application  of  the  term  ex  post  facto,. 
to  criminal  cases  and  to  what  may  be  called  offences  against 
the  law. 

This  limitation  was  adopted  in  Colder  v.  Bull,  3  Dallas 
386,  and  after  being  repeatedly  recognized,  was  adhered  to  in 
the  Missouri  cases,  reported  in  4  Wall.  277.  The  failure  to 
pay  a  tax  is  not  a  crime  nor  strictly  an  offence  against  the  g- 
law,  but  a  mere  delinquency  or  omission.  Being  unable  to 
find  any  case  which  enlarges  the  interpretation  of  this  clause 
of  the  constitution,  so  as  to  comprehend  delinquencies  in  the 
payment  of  taxes,  I  express  no  opinion  upon  it. 

The  sum  for  which  the  plaintiff's  property  was  sold,  in- 
cluded a  computation  of  the  penalty  from  the  time  the  act 
of  1870  was  repealed,  to  the  date  of  the  healing  act  of  Feb- 
ruary, 1872.  Even  under  the  law  as  framed,  I  think  this 
cannot  be  justified. 
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When  part  of  a  tax  is  illegal,  all  proceedings  to  collect  it 
must  be  void,  as  it  is  impossible  to  separate  what  is  legal  from 
what  is  illegal.  In  my  opinion  the  sale  should  be  set  aside, 
but  inasmuch  as  the  plaintiff  has  never,  so  far  as  appears, 
oflfered  to  pay  the  sum  actually  due,  no  costs  Avill  be  allowed 
him. 


WILLIAM  PRICE  v.  WILLIAM  J.  POLLUCK. 

The  evidence  shows  that  all  the  parties  have  been  guilty  of  fraud,  and 
therefore  they  are  not  entitled  to  any  aid  from  the  court. 


On  rule  to  show  cause. 

Argued  at  November  Term,  1873,  before  Justices  Scudder 
and  Van  Syckel. 

For  the  rule,  A.  Q.  Keasbey. 

Contra,  A.  K.  Brown. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  On  the  17th  day  of  February,  1863, 
Price  obtained  judgment,  by  confession  in  this  court,  against 
Polluck  for  $2000.  On  the  7th  of  April,  1863,  Price  assigned 
this  judgment  to  one  Reuben  May,  for  the  consideration,  as 
the  assignment  recites,  of  S500. 

In  October  last,  a  rule  was  granted  to  show  cause  why  sat- 
isfaction of  this  judgment  shall  not  be  entered,  and  Polluck 
now  asks  that  this  rule  be  made  absolute. 

Price,  the  plaintiff,  swears  that,  before  he  assigned  the 
judgment  to  May,  he  gave  a  satisfaction  piece  to  Polluck,  the 
defendant ;  that,  at  the  time  of  the  assignment,  there  was 
nothing  due  on  the  judgment,  but  that  May  did  not  know 
that  the  satisfaction  piece  had  been  given.     Price  further  tes- 
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tifies  that  he  made  the  assignment  to  May  without  any  con- 
sideration, to  enable  May  to  coerce  Polluck  to  pay  him  some 
money  which  May  alleged  Polluck  ought  to  refund  in  some 
other  transaction  between  them. 

In  the  affidavit  upon  which  the  judgment  was  entered^ 
Price  swears  that  the  true  consideration  of  the  bond  was  the 
sum  of  $2000,  lent  and  advanced  by  him  to  Polluck.  In  his 
testimony  taken  under  the  rule  to  show  cause,  he  says  there 
was  no  consideration  whatever  for  the  judgment;  that,  at  the 
time  the  judgment  was  entered,  the  defendant  did  not  owe 
him  one  cent. 

Polluck,  the  defendant,  swears  that  an  indebtedness  from 
him  to  Price  was  created  by  a  note  a  few  days  before  the 
entry  of  judgment;  that  that  note  was  probably  given  for 
one  dollar,  natural  aifection,  &c. ;  that  there  was  no  other  in- 
debtedness between  them ;  that  Price  did  constructively  make 
an  affidavit,  and  there  was  enough  in  the  affidavit  to  get  a 
judgment.  He  says  that  the  satisfaction  piece  was  given  to 
him  within  a  week  or  two  after  judgment  was  signed,  and 
that  he  did  not  know  of  its  assignment  to  May  until  some 
time  in  1871.  By  the  advice  of  his  counsel,  he  refuses  ta 
state  his  object  or  purpose  iu  confessing  the  judgment  to 
Price. 

May  was  present  when  Price  testified  that  he  gave  him  no 
consideration  for  the  assignment,  and  has  not  contradicted 
him.  Polluck  seems  to  be  embarrassed  now  by  the  fact  that 
May  has  brought  suit  upon  this  j-udgment  in  the  state  of  New 
York.  It  is  rarely  that  a  greater  batch  of  fraud  is  proven 
by  the  testimony  of  its  principal  promoters.  If  these  parties 
are  to  be  believed,  the  judgment  was  fraudulent,  the  affidavit 
upon  which  it  was  entered  was  false ;  the  plaintiff,  after 
giving  a  satisfaction  piece,  committed  a  fraud  upon  his  accom- 
plice by  assigning  the  judgment  without  his  knowledge  to 
May,  who  procured  it  without  consideration,  for  the  fraudu- 
lent purpose  of  taking  an  unfair  advantage  of  the  defendant. 
To  crown  their  work,  they  have  voluntarily  exposed  their 
own  fraud,  as  a  ground  for  the  interference  of  this  court  in 


46  NEW  JERSEY  SUPREME  COURT. 

Horner  v.  Lawrence. 

their  behalf.  Tliere  being  no  reason  to  doubt  the  truth  of  all 
they  state,  they  have  no  right  to  invoke  the  aid  of  this  court. 
They  should  be  left  in  the  position  in  which  they  have  placed 
themselves,  and  the  rule  to  show  cause  should  be  discharged, 
without  costs  to  either  party. 

Cited  in  Shallcross  v.  Deals,  14  Vroom  182. 


JOSHUA  G.  HORNER  v.  ALFRED  LAWRENCE. 

Forsyth,  the  owner  of  a  strip  of  woodland  through  which  a  railroad  ran, 
having  procured  the  wood  to  be  cut,  employed  Horner  to  liaul  it.  Hor- 
ner, in  order  to  reach  said  woodland,  obtained  permission  from  Lamb, 
the  owner  of  an  adjoining  field,  where  the  hogs  of  Lawrence  were 
being  pastured,  to  pass  through  the  field  and  to  open  a  gap  in  the  fence 
at  a  certain  place,  with  directions  to  close  it  up  after  he  went  in  and 
after  he  came  out,  as  the  hogs  and  cattle  in  the  field  might  get  through 
on  the  railroad  and  get  killed;  and  Horner  passed  through  with  his 
teams,  leaving  the  gap  open  while  the  wagons  were  being  loaded,  but 
closing  it  when  he  went  out ;  the  hogs  escaped  through  the  gap  and  one 
was  killed  and  the  other  injured  on  the  railroad — held,  that  the  leaving 
down  the  bars  by  Horner  was  an  intentional  and  wilful  violation  of 
his  authority,  and  a  misfeasance  for  which,  as  a  servant  or  agent  of 
Forsyth,  he  caunot  claim  exemption  against  the  party  injured. 


On  certiorari  to  the  Burlington  Pleas. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Dalrimple  and  Scudder. 

For  the  plaintiff  in  certiorari,  F.  Voorhees. 

For  the  defendant,  F.  Kingman. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  Lawrence  had  two  hogs  in  pasture  upon 
Lamb's  farm,  in  a  field  adjoining  a  strip  of  woodland  owned 
by  Forsyth,  but  sejiarated  by  a  worm  fence,  and  through  which 
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woodland  ran  the  Camden  and  Burlington  County  Railroad. 
Eorsyth  procured  the  wood  upon  his  land  to  be  cut,  and  em- 
ployed Horner  with  two  teams  to  haul  it  at  a  certain  sum  per 
day  for  each  team.  Forsyth  lived  about  five  miles  from  the 
woodland,  and  Horner  about  a  mile  from  Forsyth.  The  case 
shows  no  instruction  from  Forsyth  to  Horner  how  to  reach 
the  woodland,  but  it  appears  that  to  get  the  wood  it  was 
necessary  to  go  through  the  field  where  the  hogs  were  being 
pastured.  There  are  no  facts,  however,  showing  that  Forsyth 
had  any  right  to  a  way  by  necessity  over  Lamb's  laud. 
Horner  saw  Lamb  and  got  permission  from  him  to  open  a 
gap  in  the  fence  at  a  certain  place,  but  with  directions  to  close 
it  up  after  he  went  in  and  after  he  came  out,  and  also  stating 
"that  there  were  hogs  and  cattle  in  the  field  adjoining,  which 
might  get  through  and  on  to  the  railroad  and  get  killed." 
Horner  opened  the  gap  and  passed  through  with  his  two  teams 
and  wagons  and  a  hired  man,  leaving  the  gap  open  while  the 
wagons  were  being  loaded,  but  closing  it  after  driving  out. 
This  occurred  twice  on  one  day  and  once  on  the  next. 

Without  referring  further  to  the  evidence,  the  case  shows 
sufficient  to  justify  the  Pleas  in  finding  that  the  hogs  escaped 
through  the  gap,  and  that  one  was  killed  and  the  other  -in- 
jured upon  the  railroad.  But  it  is  said  that  there  can  be  no 
recovery,  because  Horner  was  the  agent  or  servant  of  Forsyth, 
and  that  the  failure  of  Horner  to  put  up  the  bars  was  a  mere 
neglect  of  duty  in  the  course  of  such  agency,  for  which  he 
should  be  responsible  only  to  his  principal. 

Whether,  in  answer  to  that,  Horner  was  engaged  in  an 
independent  employment,  or  whether  the  immunity  of  an 
agent  or  servant  to  a  third  person  extends  beyond  mere 
neglects  in  the  scope  of  an  agency  arising  out  of  or  in  refer- 
ence to  matters,  in  the  nature  of  contracts  between  the  prin- 
cipal and  third  parties,  (Shearm.  &  Red.  on  Neg.,  §§  111,  112,) 
or  what  the  exact  limit  of  responsibility  may  be,  need  not  now 
be  settled,  for  the  evidence  is  such  that  the  court  below  could 
have  considered  Horner  as  having  wilfully  left  down  the 
bars,  and  thereby  became  responsible  for  his  own  tort,  with- 
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out  reference  to  any  question  of  agency.  He  had  no  directions 
from  Forsyth  how  to  go  upon  the  wood  lot,  or  how  to  manage 
Avith  the  fence.  It  does  not  appear  that  he  informed  Forsyth 
of  Lamb's  permission,  but  if  Horner  is  considered  as  Forsyth's 
servant  he  could  only,  at  best,  stand  as  a  servant,  with  authority 
from  Forsyth,  precisely  the  same  as  the  permission  given  by 
Lamb,  and  subject  to  the  direction  that  he  should  close  up 
the  fence  while  the  Avagons  were  being  loaded,  to  prevent  the 
escape  of  the  hogs.  Now,  according  to  the  fair  and  natural 
conclusion  of  the  case,  Horner  purposely  left  down  the  fence 
and  trusted  to  watching  the  gap,  so  as  to  prevent  the  hogs 
from  going  through,  if  they  should  attempt  it.  They  escaped 
his  vision,  no  doubt,  while  he  and  his  hired  man  had  forgot- 
ten their  sentry  duty  at  the  gap.  His  conduct  was  not  mere 
neglect — it  was  intentional  and  wilful  violation  of  his 
authority.  It  was  his  own  misfeasance,  for  which,  as  ser- 
vant, he  cannot,  in  any  respect,  claim  exemption  against  the 
party  injured. 

This  view  of  the  case  sustains  the  judgment  below,  and  it 
should  be  affirmed. 


THE  INHABITANTS  OF  THE  TOWN  OF  PHILLIPSBURG  ads. 
ANDREW  J.  RAUB. 

1.  By  force  of  the  second  section  of  the  charter  of  the  town  of  Phillips- 
burg, {Laws  of  1872,  p.  479,)  it  is  the  right  of  said  corporation  to  be 
served  with  summons  or  other  legal  process,  according  to  the  pro- 
visions of  the  third  section  of  the  township  act.     (Nix.  Dig.  977.)* 

2.  The  intention  of  the  third  section  of  the  township  act,  which  provides 
that  a  ''copy  of  the  summons,  &c.,  as  may  issue  against  the  said  town- 
ship, shall  be  left  with  the  clerk  thereof  thirty  days,  at  least,  before 
the  session  of  the  court  to  which  the  same  shall  be  returnable,"  was  to 
make  at  least  thirty  days  between  the  service  of  the  summons  and  the 
return  ;  the  act  of  March  18th,  1851,  {Nix.  Dig.  732,)t  having  abolished 
the  necessity  of  regarding  terms  in  the  return  of  writs  of  summons,  a 
legal  service  can  be  made  on  the  township  at  least  thirty  days  before 
the  return  day ;  on  that  day  the  court  is,  by  force  of  the  statute,  in 
session  for  the  return  of  the  writ. 


*  Bev.,  p.  1193.  t  -Re»-.  P-  854,  ?  41. 
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On  motion  to  quash  summons  for  defective  service. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Dalrimple  and  Scudder. 

For  the  defendants,  Chas.  F.  Fitch. 

For  the  plaintiff,  B.  C.  Frost. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  Section  third  of  the  township  act  (^NLv.  Dig. 
977)  provides  that,  "when  any  suit  shall  be  instituted  against 
any  township,  a  copy  of  the  summons,  precept,  or  such  other 
legal  process  as  may  be  issued  against  the  said  township, 
shall  be  left  with  the  clerk  thereof,  thirty  days,  at  least, 
before  the  session  of  the  court  to  which  the  same  shall  be  re- 
turnable." This  writ  was  tested  June  28th,  1873;  made 
returnable  July  7th,  1873,  and  served  six  entire  days  before 
its  return  under  the  act  for  the  relief  of  creditors  against  cor- 
porations.  (Nix.  Dig.  172,  §  1.)*  The  defendants  claim  that 
they  are  entitled  to  the  benefits  of  the  township  act,  by  reason 
of  section  two  of  their  charter,  (Laws  of  1872,  p.  479.)  This 
is  a  mere  matter  of  construction,  and  the  conclusion  of  the 
court  is  that,  by  force  of  the  language  in  that  section,  it  was 
the  right  of  the  defendants  to  be  served  under  the  township 
act.  That  being  so,  a  question  is  then  raised  whether  the 
service  is  a  compliance  with  that  act.  It  is  said  that,  if  the 
service  is  made  in  vacation,  thirty  days  before  the  ensuing 
term  of  the  court,  although  there  may  not  be  thirty  days  be- 
tween the  service  and  the  return,  supposing  the  return  day  to 
be  before  the  regular  term,  as  in  this  case,  that  it  is  sujfficient. 
This  view  is  not  tenafble,  because,  when  section  three  of  the 
township  act  was  passed,  writs  were  necessarily  made  return- 
able in  term,  and  the  evident  purpose  of  that  section  was  to 
make  at  least  thirty  days  between  the  service  and  the  return. 
By  the  act  of  March  18th,  1851,  (Nix.  Dig.  732,  §  6,)t  courts 
of  law  now  always  remain  open  for  the  return  of  writs  of 

*Iiev  ,  p.  193,  §  87.  fRev.,  p.  854,  3  41. 

YOL.  VIII.  D 
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summons,  except  on  Sunday.  That  provision,  in  effect,  abol- 
ishes any  necessity  of  regarding  terms  in  the  return  of  such 
writs,  and  is  equivalent  to  saying  that,  for  that  purpose,  the 
court  is  always  in  session  as  in  term.  The  service,  therefore, 
should  have  been  made  at  least  thirty  days  before  the  return 
day,  for,  on  that  day,  the  court  was,  by  force  of  the  statute, 
in  session,  for  the  return  of  the  writ. 

The  summons  and  service  must  be  set  aside. 


DEAN  V.  SUSADE,  ADMINISTRATOR  OF  QUICK,  DECEASED. 

1.  Where  a  case  is  referred,  under  the  statute,  at  circuit,  and  a  dissent 
entered,  and  the  postea  and  report  filed  in  favor  of  the  defendant,  and 
the  plaintiff,  at  the  same  term,  demands  a  trial  by  jury,  and  files  his 
exceptions  according  to  the  statute,  and  the  case  is  regularly  noticed 
by  the  plaintiff  for  trial  at  the  succeeding  circuit  and  not  moved;  and 
the  plaintiff  not  showing  suflScient  reason  for  not  proceeding  with  the 
trial  before  the  circuit ;  the  true  practice  is,  to  dismiss  the  exceptions, 
to  vacate  the  rule  for  a  venire  and  to  confirm  the  report  and  enter  a 
judgement  de  novo,  the  same  as  when  a  rule  to  show  cause  has  been 
dismissed  in  an  ordinary  case. 

2.  Upon  entering  judgment  the  defendant  is  entitled  to  tax  the  costs  of 
all  proceedings  subsequent  to  the  filing  of  the  postea  and  report  of  the 
referee. 


In  case.     On  motion  to  dismiss  exceptions,  &c. 
Argued  before  Justices  Bedle  and  Depue. 
For  the  motion,  J.  Flemming. 
Contra,  J.  Dixon. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  This  case  was  referred  under  the  statute,  at 
the  circuit,  and  a  dissent  entered.  The  postea  and  report 
were  filed  November  11th,  1873,  the  same  being  in  favor  of 
the  defendant.     The  plaintiff,  at  the  same  term,  demanded  a 
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trial  by  jury,  and  filed  his  exceptions  according  to  the  statute. 
The  case  was  regularly  noticed  by  the  plaintiff  for  trial  at  the 
succeeding  Hudson  circuit,  and  not  moved.  Whereupon  the 
defendant  applies  for  a  dismissal  of  the  exceptions,  a  vacation 
of  the  rule  for  a  jury  trial  and  judgment  upon  the  postea  and 
report  of  the  referee.  The  affidavit  produced  by  the  plain- 
tiff does  not  disclose  a  sufficient  reason  for  not  proceeding 
with  the  trial  before  the  circuit.  Under  these  circumstances, 
the  defendant  is  entitled  to  his  motion.  A  rule  for  judgment 
nisi  had  been  obtained  by  the  defendant  upon  the  postea,  at 
November  Term,  and  the  demand  for  the  jury  trial  operated  as 
a  vacation  of  that  rule,  the  same  as  a  rule  to  show  cause  in  an 
ordinary  case  of  judgment  nisi.  The  plaintiff  not  having 
prosecuted  with  due  diligence,  the  true  practice  is  to  dismiss 
the  exceptions,  to  vacate  the  rule  for  a  venire,  and  to  confirm 
the  report  and  enter  a  judgment  de  novo,  the  same  as  when  a 
rule  to  show  cause  has  been  dismissed  in  an  ordinary  case. 
Upon  entering  judgment  the  defendant  would  be  entitled  to 
tax  the  costs  of  all  proceedings  subsequent  to  the  filing  of  the 
postea  and  report  of  the  referee. 


THE  STATE,  THE  MAYOK  AND  COUNCIL  OF  CITY  OF  HO- 
BOKEN, PROS.,  V.  CHAMBERLAIN,  REID  AND  FROST, 
COMMISSIONERS. 

Where  an  act  of  the  legislature  contemplates  a  plan  of  draining  the  ter- 
ritory embraced  within  the  map  therein  referred  to,  by  a  main  sewer 
running  through  certain  streets  in  said  act  designated,  with  such  lateral 
sewers  as  the  commissioners  of  sewers  might  deem  necessary  fur  the 
proper  drainage  of  the  said  territory,  the  said  commissioners  have  no 
right  to  abandon  the  single  sewer  and  adopt  a  plan  substituting  there- 
for two  main  sewers. 


On  certiorari  to  bring  up  proceedings  of  commissioners  of 
sewers  in  the  city  of  Hoboken. 
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State,  Mayor,  Ac,  of  Hoboken,  pros.,  v.  Chamberlain  et  al-,  Com'rs. 

Argued  at  November  Term,  1873,  before  Justices  Bedlb,. 
Dalrimple  and  Scudder. 

For  the  prosecutors,  I.  W.  Scudder. 

For  the  defendants,  J.  Weart. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  The  court  are  of  opinion  that  the  sewer  as 
proposed  through  First  street,  according  to  the  plan  of  Levi 
W.  Post,  is  unauthorized  by  the  act  of  April  4th,  1873. 
(Laws,  1873,  p.  799.)  That  act  contemplates  a  plan  of  drain- 
ing the  territory  embraced  within  the  map  therein  referred  to, 
by  a  main  sewer  commencing  at  or  near  Second  street,  in  the 
centre  line  of  Jefferson  street,  thence  through  Jefferson  to 
Fifteenth  or  Sixteenth  streets,  and  thence  to  the  Hudson 
river,  with  such  lateral  sewers  as  the  commissioners  may  deem 
necessary  for  the  proper  drainage  of  all  of  the  said  territory. 
Post's  plan  is  an  abandonment  of  the  main  sewer,  and  for  it 
are  substituted  two  main  sewers,  one  through  First  street, 
which  is  intended  to  drain  all  the  land  south  of  Seventh 
street,  and  tlie  other  through  Fifteenth  street,  which  is  in- 
tended to  drain  all  the  land  north  of  Seventh  street.  This 
writ  brings  up  the  proceedings  of  the  commissioners  for  the 
First  street  sewer.  It  is  very  difficult  to  tell  what  some  of 
the  provisions  of  the  act  referred  to  mean,  and  it  would  be 
unwise  to  attempt  to  construe  them,  unless  directly  involved 
in  the  questions  at  issue.  It  is  clear  however  that  the  chief 
part  of  the  territory  proposed  to  be  drained  by  the  First 
street  sewer,  should  be  drained  by  a  main  sewer  through 
Jefferson  street,  with  its  laterals.  Such  is  the  purpose  of  the 
act.  The  commissioners  have  no  right  to  build  a  sewer  in 
First  street  of  the  character  and  capacity  necessary  to  effect 
the  object  intended. 

Section  second  of  the  act  of  1873,  gives  no  power  to  build 
sewers  disconnected  from  the  plan  provided  in  that  act,  and 
the  powers  mentioned  in  the  act  of  April  4th,  1866,  and  the 
supplement   thereto,  conferred   upon   the   commissioners   by 
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that  section,  are  all,  whatever  they  may  be,  subordinate  to 
the  plan  provided  for  in  the  fii'st  section.  It  may  be,  as  was 
said  on  the  arguiiient,  that  if  the  words  lateral  sewers  in  the 
first  section,  are  taken  in  a  restricted  sense,  that  there  will  be 
territory  south  of  Second  street  and  north  of  Sixteenth  street, 
that  may  not  be  reached  by  such  a  sewer ;  but  if  taken  in  a 
general  sense,  as  referring  to  connecting  sewers  and  of  the 
kind  or  character  as  lateral  and  as  distinguished  from  main, 
there  can,  I  think,  be  no  difficulty  in  draining  the  above  ter- 
ritory by  the  plau  of  the  act,  if  otherwise  practicable.  This 
latter  is  the  true  meaning  and  scope  of  the  plan.  The  second 
-section  can  be  construed  only  as  applying  the  provisions  of 
the  act  of  1866  and  its  supplements  to  the  commissioners,  so 
far  as  shall  be  necessary  for  the  purpose  of  building  the  sewers, 
(main  and  lateral,)  and  completing  the  drainage  of  the  lands 
shown  on  the  map,  according  to  the  plan  of  the  act  of  1873, 
which  plan  is  as  already  stated.  Any  construction  of  section 
two  more  liberal  than  that,  would  amount  to  judicial  leg- 
islation and  cannot  be  indulged  in.  The  proceedings  of  the 
•commissioners  must  therefore  be  set  aside. 


STEWART  ADS.  THE  LEHIGH  VALLEY  RAILROAD   COM- 
PANY. 

AVhere  terms,  used  in  a  written  contract,  are  of  themselves  susceptible 
of  a  definite  legal  construction,  the  fact  that  the  parties  have  adopted 
and  acted  on  an  erroneous  construction  of  the  contract  will  not  pre- 
clude them,  as  to  transactions  not  clear,  from  insisting  on  the  proper 
and  true  legal  construction. 


On  motion  to  strike  out  notice. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Dalrimple  and  Scudder. 

For  the  defendant,  J.  Vanatta. 
For  the  plaintiffs,  T.  N.  McCarter. 


54  NEW  JERSEY  SUPREME  COURT. 

Stewart  ads.  Lehigh  Valley  Railroad  Co. 

The  opinion  of  the  court  was  delivered  by 

Dalrimpi.e,  J.  When  this  case  was  before  the  court  at  a 
former  term  it  was  held  that  the  draM^back  only  applied  to 
tolls  for  goods  carried  on  the  thirty-two  boats  mentioned  in 
the  agreement  between  the  parties.  The  defendants  have, 
since  the  previous  decision,  filed  a  notice,  setting  up,  in  sub- 
stance, that  the  construction  of  the  agreement  insisted  on  by 
them,  and  decided  by  this  court  to  be  erroneous,  was,  at  the 
time  of  the  execution  and  delivery  of  the  agreement,  and  con- 
tinually thereafter,  adopted,  understood  and  acted  on  by  the 
contracting  parties  as  the  true  construction  thereof,  of  all  which 
the  plaintiffs  had  notice  when  they  became  the  assignees  of  the 
said  agreement.  The  plaintiffs  now  move  to  strike  out  this 
notice  on  the  ground  that  it  contains  no  matter  of  defence  to 
the  action.  I  have  not  been  able  to  see  upon  what  ground 
the  facts  set  forth  in  this  notice  can  be  held  to  constitute  a 
defence.  To  hold  that  they  do  would  be  in  conflict  with  the 
previous  decision  in  this  case,  which  holds  that  the  true  inter- 
pretation of  the  contract  is  that  the  drawback  applies  only  to 
the  thirty-two  boats  mentioned,  and  that  the  expression 
"  freight  line,"  is  confined  to  them.  That  the  plaintiffs' 
assignees  have  not  hitherto  insisted  on  their  full  rights  under 
the  agreement,  I  do  not  see  can  make  any  difference,  nor  do 
I  think  that  the  plaintiffs  are  now  estopped  from  insisting 
on  the  agreement  being  interpreted  according  to  its  legal 
effect.  Agreements  may  be  read  in  the  light  of  surrounding 
circumstances  and  parol  evidence  will  be  received  to  show  the 
sense  in  which  parties  used  local  and  technical  terms.  1 
Greenl.  Ev.,  §§  277,  294.  But  I  do  not  understand  that  it  is 
insisted  that  the  evidence  sought  to  be  given  under  the  notice 
in  question  is  admissible  on  either  of  these  grounds.  It  is 
claimed  to  be  1  '^al  because  the  agreement  has  received  a  prac- 
tical interpretation  by  the  parties  which  now  binds  them. 
But  the  principle  invoked  in  support  of  this  contention  does 
not  go  to  the  extent  claimed.  It  has  been  held  that  where 
the  language  of  a  deed  is  doubtful  in  the  description  of  land 
conveyed,  parol  evidence  of  the  practical  interj) rotation  by  the 
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acts  of  the  parties,  may  be  received  to  remove  the  doubt,  and 
that  evidence  of  former  transactions  between  the  same  parties 
is  admissible  to  explain  the  meaning  of  terms  in  a  written 
contract  respecting  subsequent  transactions  of  the  same  char- 
acter. 1  Greenl.  JEv.,  §  293.  The  object  of  these  rules,  it  will 
be  perceived,  is  to  ascertain  the  true  meaning  of  words  in  a 
written  contract,  about  which  there  is  doubt.  In  the  con- 
tract before  us  no  such  doubt  arises.  The  true  interpretation 
of  the  terms  used  has  been  settled  by  judicial  decision.  That 
the  parties  to  the  agreement  have  otherwise  construed  it,  does 
not  preclude  the  plaintiffs  from  claiming  their  legal  rights 
under  it,  according  to  its  true  intent  and  meaning.  To  allow 
the  notice  to  stand  would,  in  effect,  be  making  a  new  con- 
tract into  which  the  parties  have  not  entered. 

The  motion  to  strike  out  is  allowed,  with  costs. 


WILLIAM  L.  MILLER  v.  MAEGARET  FORMAN. 

If  a  landlord  remove  his  tenant  during  the  term,  by  entering  and  holding 
possession,  because  the  house  is  used  as  a  place  of  prostitution,  and 
kept  in  a  disorderly  manner,  he  cannot  plead  nor  prove  these  facts  in 
justification  of  his  trespass  in  an  action  brought  against  him  by  the 
tenant. 


On  certiorari  to  Morris  County  Court  of  Common  Pleas. 

The  defendant  in  certiorari  was  the  tenant  of  two  rooms  on 
the  second  floor  of  a  tenement  house  of  the  plaintiff,  at  Mor- 
ristown.  She  was  a  widow,  with  two  children  ;  and  a  woman 
named  Gilmore,  lived  with  her.  Other  tenants  of  the  plain- 
tiff, in  this  and  the  adjoining  houses,  made  complaint  to  him 
of  the  disorderly  conduct  of  persons  in  these  rooms  rented  to 
the  defendant,  Forman.     She  was  warned  by  the  plaintiff 
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that  she  must  leave,  unless  the  disorder  ceased.  Women  in 
a  state  of  intoxication  visited,  habitually,  the  rooms  occupied 
by  Forman,  and  noises  of  loud  talking,  laughing  and  singing, 
came  from  the  place  late  at  night,  by  which  persons  in  the 
adjoining  houses  were  disturbed.  Men  often  came  to  the 
door  late  at  night,  demanding  admittance  in  a  boisterous 
manner,  and,  being  admitted,  remained  until  after  midnight. 
There  was  more  direct  evidence  of  prostitution  in  the  house ; 
also  that  the  rooms  were  in  a  filthy  condition.  The  defend- 
ant, Forman,  was  arrested  for  her  disorderly  conduct,  and 
while  she  was  in  custody,  the  plaintiff,  INIiller,  entered  with 
a  constable,  and  removed  her  furniture  from  the  rooms,  and 
kept  possession. 

An  action  of  trespass  was  brought  by  Forman,  the  tenant, 
against  Miller,  the  landlord,  before  a  justice  of  the  peace, 
who  gave  judgment  against  him,  from  which  an  appeal  was 
taken  to  the  Morris  County  Court  of  Common  Pleas. 

On  the  trial  of  the  appeal,  Miller,  the  landlord,  offered  to 
prove  the  above  facts,  in  justification  of  the  alleged  trespass  in 
removing  the  goods  and  taking  possession.  The  court  refused 
to  receive  the  evidence  in  justification,  but  admitted  it  in 
mitigation  of  damages,  holding  that  the  facts  stated  were  not 
a  justification  in  law,  and  gave  judgment  for  $5  damages. 

Exception  was  taken  to  the  ruling  of  the  court  below,  and 
this  certiorari  brought. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Dalrimple  and  Scudder. 

For  the  plaintiff  in  certioraH,  A.  Mills. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  position  taken  by  the  counsel  for  the 
plaintiff  in  certiorari  is,  that  the  facts  which  he  offered  to 
prove  below,  made  the  rooms  occupied  by  the  defendant  a 
nuisance,  and  that  ISIiller,  her  landlord,  was  justified  by  law 
in  entering  and  removing  her  peaceably  from  the  rented 
premises. 
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As  there  are  no  formal  pleas  in  a  case  like  this,  in  the 
court  for  the  trial  of  small  causes,  the  action  is  before  us  as  if 
the  substance  of  these  facts  had  been  pleaded  in  justification 
of  the  trespass  in  a  higher  court,  and  a  demurrer  were  filed 
thereto.  Stating  the  question  as  succinctly  as  possible,  it  is 
t^iis :  Is  a  landlord  justified  in  removing  an  unwilling  tenant 
before  the  term  is  ended,  because  the  house  rented  is  used  as 
a  place  of  prostitution,  and  kept  in  a  disorderly  manner  ? 

Many  cases  were  cited  upon  the  argument  to  show  the 
right  of  an  individual  to  abate  a  nuisance  by  which  his  person 
or  property  is  injuriously  affected.  The  law  on  this  point  is 
briefly  stated  by  Chief  Justice  Shaw,  in  Brown  v.  Perkins 
and  Wife,  12  Gray  101,  thus :  "  The  true  theory  of  abate- 
ment of  nuisance  is,  that  an  individual  citizen  may  abate  a 
private  nuisance  injurious  to  him,  when  he  could  also  bring 
an  action ;  and,  also,  when  a  common  nuisance  obstructs  his 
individual  right,  he  may  remove  it,  to  enable  him  to  enjoy 
that  right,  and  he  cannot  be  called  in  question  for  so  doing." 

Admitting  the  facts  to  be  true,  as  stated  in  this  case,  do 
they  constitute  a  private  nuisance,  injurious  to  this  plaintiff, 
for  which  he  could  bring  an  action  against  this  defendant 
during  the  term  for  which  these  premises  were  rented ;  or  do 
they  create  a  public  nuisance,  obstructing  his  individual  right, 
which  he  can  remove  while  his  tenant  is  lawfully  in  possession 
of  the  premises  ? 

The  attempt  to  classify  these  facts  under  the  head  of  nui- 
sances, which  may  be  abated,  has  led  to  the  error  in  the  plain- 
tiff's argument.  It  would  not  be  contended  that  the  house, 
or  the  rooms  occupied  by  the  defendant,  Forman,  could  be 
torn  down  or  destroyed  as  a  nuisance,  nor  that  the  party 
occupying  the  premises  by  right,  could  be  forcibly  removed, 
without  due  process  of  law  ;  nor  that  the  entry  of  the  landlord, 
or  any  other  person  aggrieved,  in  the  absence  of  Forman,  and 
holding  possession,  and  keeping  her  oat,  would  be  called  in 
law  an  abatement  of  a  nuisance. 

The  persons  guilty  of  lewdness  or  disorderly  conduct  upon 
the  premises,  could  be  arrested,  and  the  person  keeping  the 
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house  would  be  answerable,  criminally,  for  the  character  of 
the  house,  but  the  right  of  removal  of  the  tenant,  by  an 
entry  and  dispossession,  depends  upon  the  principles  of  law 
and  another  classification  than  the  right  to  abate  nuisances, 
private  or  common. 

The  question  is,  whether  the  conduct  of  the  tenant,  For- 
man, avoids  her  lease,  so  that  the  term  is  forfeited  and  her 
landlord  may  re-enter.  There  is  no  written  lease,  so  far  as 
appears,  between  these  parties,  and  therefore  no  express  cove- 
nants for  re-entry  or  forfeiture;  nor  is  there  any  implied 
covenant  in  law,  that  if  a  house  be  kept  in  a  noisy  or  disor- 
derly manner,  or  as  a  house  of  prostitution,  that  the  landlord 
may  re-enter  and  forfeit  the  term. 

In  Feret  v.  Hill,  15  C.  B.  207,  the  tenant  procured  from 
the  landlord  a  lease  of  the  premises  by  means  of  a  false  rep- 
resentation, that  he  intended  to  carry  on  a  lawful  trade  therein. 
Having  obtained  possession  he  converted  them  into  a  common 
brothel,  whereupon  the  landlord  forcibly  expelled  him.  It 
was  held  that  the  tenant  might  maintain  ejectment,  the 
fraudulent  misrepresentations  and  the  subsequent  illegal  use  of 
the  premises  not  being  sufficient  to  avoid  the  lease.  The  court 
had  difficulty  in  determining  that  the  fraudulent  misrepresen- 
tations used  to  obtain  the  premises,  did  not  avoid  the  agree- 
ment ;  but  there  is  no  intimation  in  the  case  that  if  the  tenant 
had  been  silent,  and  after  he  was  in  possession,  used  the  prem- 
ises for  illegal  purposes,  there  would  be  a  forfeiture  of  the 
term. 

Williams,  Justice,  in  arguendo,  said :  "  The  estate  passed 
by  the  agreement ;  I  do  not  see  how  it  got  back."  If  it  did 
pass  by  a  valid  agreement  it  would  be  difficult  to  say  by  what 
principle  of  law  it  was  lost.  There  is  no  question  under  the 
facts  in  the  present  case,  that  there  was  a  lawful  agreement 
for  the  renting  of  these  rooms  occupied  by  the  defendant,  nor 
can  it  be  doubted  that  the  lease  did  not  become  void  by  the 
subsequent  misconduct  of  the  tenant  in  using  them  for  unlaw- 
ful purposes.     It  was  not  in  the  contract  that  they  should  be 
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forfeited  for  such  misconduct,  and  neither  the  landlord  nor 
the  court  can  interpolate  such  penalty  and  give  it  effect. 

While  it  has  been  held  that  a  lease  of  premises  for  the  pur- 
pose of  prostitution,  or  for  other  immoral  purposes,  is  abso- 
lutely void,  yet  if  the  agreement  was  originally  honest  and 
the  premises  were  subsequently  appropriated  to  vicious  uses,, 
without  the  landlord's  assent,  the  lease  would  not  be  avoided,, 
according  to  the  common  law.  A  statute  has  been  passed  in 
New  York,  by  which,  upon  conviction  of  keeping  a  bawdy 
house,  the  lease  or  agreement  for  letting  may  become  void, 
and  the  landlord  may  re-enter ;  but  we  have  no  such  statute, 
and  the  case  stands  with  us  upon  the  common  law.  See 
Taylor's  Landlord  and  Tenant,  §  521,  and  cases  in  notes. 

It  seemed  to  be  supposed  also,  upon  the  argument,  that 
there  might  be  an  entry  for  waste  of  the  demised  premises ; 
but  the  proceedings  were  evidently  not  taken  in  favor  of  the 
remedy  for  waste,  nor  do  the  facts  stated  amount  to  waste, 
which  must  work  a  permanent  injury  to  the  inheritance. 
Ifoore  ads.  Townsend,  A  Vroom' 284;  People  v.  Alberty,  11 
Wend.  162. 

The  facts  which  were  oifered  to  be  proven  in  this  case, 
would  therefore  not  justify  the  trespass  of  the  landlord  in  en- 
tering upon  the  rented  premises  and  removing  the  defendant, 
Forman's,  goods,  and  were  properly  excluded  by  the  court 
below  for  that  purpose. 

These  facts  were,  however,  received  by  the  court  in  miti- 
gation of  damages,  without  objection,  and  no  doubt  justice 
was  done  by  a  judgment  for  the  small  sum  of  $5,  amounting 
to  little  more  than  nominal  damages.  There  were  other 
reasons  assigned  for  reversal,  founded  on  alleged  informalities 
in  the  proceedings  below.  These  were  not  brought  to  the  at- 
tention of  the  court,  nor  argued  in  the  brief  of  the  counsel ; 
they  must  therefore  be  considered  as  waived  and  will  not  be 
decided. 

The  judgment  of  the  Court  of  Common  Pleas  is  affirmed. 
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STATE,  MORRIS  CANAL  and  BANKING  COMPANY,  PROSECU- 
TORS, V.  JAMES  H.  LOVE,  COLLECTOR  OF  JERSEY  CITY. 

1.  The  exemption  from  taxation  in  the  prosecutors'  charier  only  applies 
to  sucli  estate  or  property  of  the  company  as  is  possessed,  occupied 
and  used  fur  the  actual  and  necessary  purposes  of  the  canal  navigation. 

2.  Lots  of  land  leased  to  others  for  their  exclusive  use  and  occupancy,  in 
discharging  and  shipping  coal  carried  over  the  canal,  are  not  exempt. 

3.  Construction  applied  to  lots  differently  situated. 


Several  writs  of  certiorari  bring  up  the  taxes  a.ssessed 
against  the  prosecutors  for  the  years  1866,  '67,  '68,  '69,  '70,  '71, 
'72,  on  certain  lots  of  land  in  Jersey  City,  viz. :  on  Block  2, 
twenty-six  lots  on  Hudson  street ;  half  pier  at  foot  of  Essex 
street ;  Block  33,  lots  nine,  ten,  eleven  and  twelve,  Hudson 
street;  Block  33,  lots  two,  four,  six,  eight,  ten  and  tAvelve, 
Bergen  street ;  Block  1 64,  lots  A,  B,  C,  D,  Van  Yorst  street ; 
Block  64,  South  street,  house  and  stable;  Block  130,  lots 
•eighty-seven,  eighty-nine,  ninety-one,  ninety-three,  ninety- 
five,  ninety-seven,  ninety-nine,  one  hundred  and  one,  and 
one  hundred  and  three. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Daleimple  and  Scudder. 

For  the  plaintiffs,  I.  Vy\  Scudder. 

For  the  defendant,  W.  A.  Lewis. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  only  question  presented  in  these  cases 
is,  whether  these  several  lots  of  land  are  exempted  from  taxa- 
tion under  the  charter  of  the  prosecutors. 

Section  four  of  the  "  act  to  incorporate  a  company  to  form 
an  artificial  navigation  between  the  Passaic  and  Delaware 
rivers,"  by  which  the  prosecutors  became  a  corporation,  with 
the  name  of  "  Morris  Canal  and  Banking  Company,"  enacts, 
*'  that  no  state,  county,  township,  or  other  public  a.sse.ssments, 
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taxes  or  charges  whatsoever,  shall  at  any  time  be  laid  or  im- 
posed upon  the  said  canal  company,  or  upon  the  stocks  and 
estates  which  may  become  vested  in  them  under  this  act ;  but 
this  exemption  shall  not  extend  to  any  other  estate  or  prop- 
erty of  the  company  than  such  as  is  possessed,  occupied,  and 
used  for  the  actual  and  necessary  purposes  of  said  canal  navi- 
gation under  this  act,  according  to  the  true  intent  and  meaning 
thereof,"  &c.     {Laws  1824,  p.  160.) 

A  supplement  passed  in  1828,  authorized  this  company  to 
continue  the  canal  to  the  waters  of  the  Hudson,  at  or  near 
Jersey  City.  There  was,  however,  no  change  of  the  exempt- 
ing section  in  this  supplement. 

By  an  act  of  March  14th,  1867,  the  state  of  New  Jersey 
granted  certain  lands  under  water  in  the  Hudson  river  to  the 
prosecutors,  but  expressly  made  these  additional  lands  subject 
to  taxation. 

The  construction  and  application  of  these  several  acts  have 
been  considered  in  this  court,  in  State  v.  Betts,  4  Zah.  555, 
and  State,  Morris  Canal  and  Banking  Company,  pros.,  v. 
Haight,  Collector,  6  Vroom  178;  and  the  latter  case  also  in 
the  Court  of  Errors  and  Appeals. 

The  lots  in  controversy  now,  are  not  included  within  the 
lands  granted  by  the  state  under  the  act  of  1867,  and  the  only 
point  to  be  determined  is,  whether  they  are  exempted  from 
taxation  by  the  terms  of  the  original  charter  above  cited. 

This  turns  upon  the  question  of  fact,  whether  they  are  pos- 
sessed, occupied,  and  used  by  the  company  for  the  actual  and 
necessary  purposes  of  said  canal  navigation  under  the  act, 
which  includes  the  legal  construction  of  the  term  "  actual  and 
necessary  purposes  of  canal  navigation." 

We  can  hardly  be  at  a  loss  for  this  interpretation,  as  it  has 
been  given  recently,  in  its  application  to  a  railroad  charter, 
in  State  v.  Hancock,  6  Vroom  537.  It  is  there  held  that  the 
word  "  necessary,"  in  that  connection,  does  not  mean  indispen- 
sable, but  that  the  term  comprises  a  grant  of  the  right  to  use 
all  the  means  suitable  and  proper  to  accomplish  the  end  which 
the  legislature  had  in  view  at  the  time  of  the  enactment  of 
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the  charter.  The  narrower  construction  which  had  been 
given  in  State  v.  Mansjiekl,  3  Zab.  510,  was  not  approved  in 
this  later  case ;  and  it  was  held  that  the  word  "  necessary  "  is 
not  to  be  contradistinguished  from  the  word  convenient,  but 
that  it  included  whatever  is  obviously  appropriate  and  con- 
venient to  carry  into  effect  the  franchise  granted. 

This  recent  adjudication  in  our  Court  of  Errors  and  Ap- 
peals, will  furnish  our  rule  for  interpreting  what  are  the 
necessary  purposes  of  canal  navigation  under  this  charter. 

This  court,  in  State  v.  Betts,  have  made  an  application  of 
this  rule  to  some  facts  in  that  case  which  cover  almost  all  that 
is  disputed  in  this.  Not  only  was  it  conceded  that  the  canal, 
with  its  water-way  and  banks,  were  exempted  from  taxation, 
but  piers  used  for  storing  and  shipping  coal,  and  other  articles 
of  freight,  to  be  carried  over  the  canal,  and  the  basin,  all  in 
the  actual  possession,  occupancy  and  use  of  the  company,  and 
used  indiscriminately  by  all  persons  bringing  freight  through 
the  canal,  were  also  held  to  be  exempted.  But  it  cannot  be 
maintained  that,  if  basins,  piers,  wharves  and  bulkheads,  were 
rented  to  others,  to  be  used  by  them  exclusively,  although  for 
the  purposes  of  transporting  freight  upon  the  canal,  however 
profitable  this  might  be  to  the  company  in  furthering  its  pur- 
poses, by  securing  good  customers,  that  such  basins,  piers, 
wharves  and  bulkheads  would  be  possessed,  occupied  and  used 
by  the  company.  The  exclusive  possession,  occupancy  and 
user,  although  for  the  purposes  of  canal  navigation,  would  be 
in  others.  This  presents  the  question  which  was  suggested  in 
the  case  of  State  v.  Betts,  where  it  is  said,  "  if  they  have  erected 
or  should  erect  stores  or  storehouses,  for  the  purpose  of  rent- 
ing them  out,  and  increasing  their  profits  by  deriving  an  in- 
come from  these  sources,  it  would  present,  for  consideration,  a 
question  not  now  before  us." 

I  see  no  reason  to  hesitate  in  saying  that  such  stores  and 
storehouses  would  not  be  exempt,  even  though  they  were 
intended  for  uses  connected  with  the  canal  navigation,  so  long 
as  they  remain  in  the  possession,  occupancy  and  user  of  others 
that  the  company  or  its  agents.     The  exemption  applies  only 


FEBRUARY  TERM,  1874.  63 

State,  Morris  Canal  and  Banking  Co.,  pros.,  v.  Love. 

to  such  property  of  the  company  as  is  intended  for  the  neces- 
sary purposes  of  its  charter,  which  must  also  be  and  remain 
in  their  possession,  occupancy  and  use. 

Let  us  now  apply  this  settled  construction  of  the  exempting 
clause  of  the  charter  to  the  facts  of  this  case. 

The  twenty-six  lots  on  Hudson  street,  included  in  Block 
2,  on  the  map  shown  to  the  court,  are  assessed  in  some  of  the 
duplicates  returned,  as  comprised  in  Block  1,  and  in  others  as 
in  Block  1  and  2.  The  testimony  is  also  confused  as  to  the 
location  of  these  lots.  Block  1  is  said  to  be  all  water,  and  is 
the  small  basin  over  which  all  the  boats,  passing  to  and  from 
the  canal  to  and  from  the  Hudson  river,  pass.  If  this  be 
so,  then  it  is  a  part  of  the  canal  in  the  actual  possession, 
occupancy  and  use  of  the  company  for  the  necessary  purposes 
of  canal  navigation,  and  these  lots  are  exempt  from  taxation. 
In  another  part  of  the  evidence  it  is  testified  that  the  twenty- 
six  vacant  lots  in  Block  2,  on  Hudson  street,  are  used  for  the 
discharge  of  coal  from  the  boats,  and  a  portion  of  that  block 
is  in  the  occupation  of  the  Scranton  Coal  Company,  and 
another  portion  in  the  occupation  of  Schenck  &  Hough ;  that 
these  parties  hold  these  portions  of  the  company's  lands  under 
lease,  for  a  small  or  nominal  rent,  but  upon  condition  to  trans- 
port a  certain  quantity  of  coal  over  the  canal  each  year,  and 
thereby  bring  business  and  profit  to  the  company.  If  this  be 
so,  then  such  lots  are  not  exempted  by  the  charter.  What- 
ever the  facts  may  be  as  to  the  particular  location  of  these 
lots,  the  determination  is,  that  if  they  are  covered  with  water 
and  included  in  the  small  basin  which  forms  part  of  the  out- 
let of  the  canal,  they  should  not  be  assessed ;  but  if  they  are 
above  water,  and  leased  to  third  parties,  they  are  liable  to 
taxation. 

The  half  pier  at  the  foot  of  Essex  street,  has  been  leased 
for  seven  years  or  more  to  E.  A.  Quintard  <fe  Co.  They  have 
control  of  this  half  pier,  and  no  coal  is  discharged  there,  ex- 
cepting for  them  or  by  their  order.  This  is,  therefore,  out  of 
the  possession,  occupation  and  use  of  the  company,  and  is 
taxable  under  the  charter. 
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Lots  numbers  nine,  ten,  eleven  and  twelve,  on  Hudson 
street,  and  two,  four,  six,  eight,  ten  and  twelve,  on  the  canal 
basin,  all  within  Block  33,  have  been  leased  to  and  are  occu- 
pied by  other  persons  for  several  years.  W.  J.  B.  Smith  had 
them — after  him  a  Mr.  Van  Winkle ;  and  subsequently, 
until  1873,  all  were  occupied  under  lease  by  Schenck  & 
Hough  for  a  nominal  rent,  but  for  purposes  advantageous  and 
profitable  to  the  canal  in  carrj'ing  coal,  &c.,  for  them.  Up  to 
1873,  therefore,  all  these  lots  were  taxable,  for  they  had  not 
been  in  the  occupancy  of  the  company  for  several  years.  In 
1873  the  company  took  lots  six,  eight,  ten  and  twelve,  and 
occupy  them  for  receiving  freights  to  go  west ;  they  are  in  the 
position  of  a  bulkhead,  opposite  a  pier  on  the  canal  basin,  and 
are  now  used  as  an  appendage  to  the  business  of  the  company, 
for  their  actual  and  necessary  purposes,  within  the  construc- 
tion heretofore  given  to  these  terms.  These  lots  would, 
therefore,  be  now  exempt. 

The  house  and  stables  on  Block  64,  South  street,  are  also 
exempt.  They  are  used  for  canal  purposes.  The  stables  are 
occupied  for  stabling  the  horses  and  mules  belonging  to  the 
company,  that  draw  the  boats ;  and  the  house  is  used  by  the 
man  who  has  charge  of  tlie  stables,  and  for  no  other  purpose. 
These  horses  and  mules  are  the  motive  power  used  on  the 
canal.  It  is  necessary  for  the  company  to  have  some  place 
near  their  canal  outlet  for  their  care.  The  house,  also,  which 
adjoins  the  stables,  is  essential  to  such  care.  It  does  not  ap- 
pear that  any  rent  is  paid  for  the  dwelling,  or  that  it  is  other 
than  a  mere  incident  to  the  stables. 

Block  130  comprises  lots  eighty-seven,  eighty-nine,  ninety- 
one,  ninety-three,  ninety-five,  ninety-seven,  ninety-nine,  one 
hundred  and  one  hundred  and  three  on  Bergen  street,  and 
eighty-nine,  ninety-one,  ninety-three,  ninety-five,  ninety- 
seven,  ninety-nine,  one  hundred  and  one,  one  hundred  and  three 
on  Essex  street.  The  testimony  as  to  these  is,  tliat  they  are  all 
under  water,  except  a  narrow  strip  on  what  may  be  called  the 
berme  bank,  and  they  form  a  kind  of  basin,  over  which  the 
boats  pass.     They  are  about  five  hundred  feet  from  the  outlet 
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lock  at  Washington  street.  These  lots,  according  to  the  evi- 
dence, are  used  thfe  same  as  the  canal,  for  floating  boats  over, 
and  have  been  so  used  as  part  of  the  canal  proper  ever  since 
it  M^as  first  opened.  While  such  use  continues,  they  are  not 
liable  to  taxation.  This  applies  only  to  such  as  are  covered 
with  water.  There  are  some  parts  of  these  lots  which  are 
uncovered  and  form  no  part  of  the  canal  works ;  they  are 
liable  to  taxation. 

The  only  remaining  lots  brought  up  for  consideration  are 
A,  B,  C  and  D,  in  Block  164,  on  Van  Yorst  street.  These 
are  leased  by  the  company  to  other  parties  for  the  purpose  of 
discharging  coal.  The  company  have  no  interest  in  the  coal 
beyond  the  freight  for  carrying  it,  and  the  lessees  have  the 
exclusive  occupancy.  These  lots  are,  therefore,  chargeable 
with  tax  under  this  charter. 

The  taxes  assessed  upon  the  prosecutors'  lots,  shown  in  the 
returns  for  these  several  years,  from  1866  to  1872,  inclusive, 
must  be  reduced  as  above  indicated ;  as  to  the  excess,  the 
several  assessments  are  reversed ;  and  for  the  balance,  the 
said  assessments  are  affirmed.  If  there  should  be  any  diffi- 
culty between  the  parties  in  stating  and  amending  the  assess- 
ments, either  may  apply  for  a  further  order  to  have  the  same 
adjusted  according  to  the  practice  of  the  court. 

Cited  in  Lehigh  V.  R.  R.  Co.  v.  Newark,  15  Vroom  324 ;  Morris  C.  &  B. 
Co.  V.  Cleaver,  17  Vroom  135. 


STATE,  JOHN  B.  PUDNEY  ET  AL.,  PROSECUTORS,  v.  THE 
VILLAGE  OF  PASSAIC. 

1.  The  assessments  of  commissioners  for  benefits  in  street  improvements 
where  they  have  been  on  the  ground,  examined  the  premises  and 
made  their  report  of  estimates  according  to  the  principle  prescribed 
in  the  charter,  will  not  be  set  aside  upon  conflicting  evidence  of  the 
justice,  or  sufficiency  of  such  assessments.  It  must  clearly  appear  that 
injustice  has  been  done,  before  an  assessment  will  be  set  aside  upon 
the  facis. 
YOL.  VIII.  E 
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2.  Assessments  for  benefits  by  the  lineal  feet  along  the  frontage,  are  not 
necessarily  wrong.  There  is  no  rule  that  condemns  such  method, 
without  proof  of  its  injustice,  either  apparent  on  the  papers  or  showa 
satisfactorily  by  independent  testimony. 

3.  After  a  preliminary  estimate  of  damages  and  benefits  made  by  the 
commissioners,  the  council,  on  hearing  objections,  may  return  the  es- 
timate to  the  commissioners  for  alterations,  and  confirm  their  final  re- 
port upon  legal  notice.  But  if  there  should  be  irregularity  under  this 
charter  in  this  proceeding,  it  is  cured  by  the  supplement  of  April  2d, 
1873,  §  84,  unless  it  appears  that  the  irregularity  iias  led  to  an  unjust 
assessment.     It  is  only  informal,  not  juriouictional  and  fundamental. 


On  certiorari  to  bring  up  an  assessr  lent  for  damages  and 
benefits  in  opening  Gregory  avenue  easterly  to  Main  street, 
and  westerly  to  Howe  avenue,  and  for  grading,  curbing,  gut- 
tering and  flagging  between  said  INIain  street  and  Howe 
avenue. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Dalrimple  and  Scudder. 

For  the  plaintiff,  A.  B.  Woodruff. 

For  the  defendant,  T.  31.  Moore. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  There  are  three  special  reasons  assigned  for 
setting  a.side  the  assessments  made  by  commissioners  against 
the  lands  of  the  prosecutor.  These  only  will  be  considered, 
although  there  are  many  other  points  of  difficulty  presented 
in  the  brief  of  counsel.  The  first  reason  is,  that  the  commis- 
sioners based  their  assessments  upon  the  number  of  lineal 
feet  fronting  on  said  avenue,  without  regard  to  the  benefits 
received. 

The  assessment  was  made  under  the  charter  of  the  village 
of  Passaic,  approved  March  10th,  1869.  By  section  nine- 
teen of  that  charter,  the  board  of  council  were  empowered 
by  ordinance,  to  lay  out,  open,  grade,  curb  and  gutter  streets, 
and  to  appoint  three  coramLssioners,  who  shall  estimate  the 
whole  cost  of  said  improvement  according  to  the  best  of  their 
judgment ;  and  shall  assess  such  estimated  cost  upon  the  lands 
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fronting  on  said  improvement,  in  proportion  to  the  benefit  to 
be  received  by  each  lot  or  parcel  thereof,  &c. 

The  return  to  this  writ  shows  the  survey,  map  and  assess- 
ment, with  the  formalities  required  by  the  charter. 

The  single  ground  of  objection  first  stated  is,  that  in  every 
case  the  assessment  is  in  proportion  to  the  number  of  lineal 
feet  fronting  the  avenue. 

This  is  not  true  in  fact,  for  lots  thirty-five  and  thirty-six 
on  the  easterly  extension,  were  assessed  §2800,  for  benefits  in 
opening,  and  on  the  westerly  extension,  it  appears  from  the 
evidence,  that  the  value  of  the  land  taken  w^as  equalized  by 
the  benefits  received  by  the  remaining  lands.  But  it  is  true 
in  the  assessments  made  for  benefits  to  the  other  lauds  lying 
on  said  avenue. 

The  commissioners  report  that  they  made  the  assessment 
in  proportion  to  the  benefits  to  be  received  by  each  lot  and 
parcel  thereof;  and  in  their  testimony  taken  on  this  hearing, 
they  affirm  that  this  was  the  rule  that  governed  them,  and 
they  are  still  satisfied  with  its  correctness. 

Other  testimony  has  been  given  to  show  that  some  lots  must 
be  benefited  more  than  others,  because  of  the  extension  of  the 
street  easterly  and  westerly  through  them,  and  the  rough,  un- 
gi-aded  condition  of  the  land  ;  but  the  evidence  is  conflicting, 
and  there  is  not  that  clear  preponderance  of  proof  which  would 
justify  this  court  in  setting  aside  the  assessment  of  commis- 
sioners who  have  been  on  the  ground,  examined  it  and  made 
their  report  of  estimate  according  to  the  principle  prescribed 
in  the  charter.  The  court  will  not  disturb  an  assessment  be- 
cause there  are  conflicting  opinions  concerning  the  justice  or 
sufficiency  of  the  assessment ;  it  must  clearly  appear  to  their 
satisfaction  that  injustice  has  been  done,  before  an  assessment 
will  be  set  aside  upon  the  facts.  While  the  power  to  de- 
termine disputed  questions  of  fact  as  well  as  law,  has  been 
conferred  by  the  act  of  April  Gth,  1871,  relating  to  the  writ 
of  certiorari,  such  determination  must  be  according  to  the  jus- 
tice of  the  .case,  as  it  shall  appear  upon  the  entire  evidence. 

This  evidence   does    not   satisfactorily  establish    that  the 
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method  of  assessment  for  improvements  along  the  whole  line 
of  this  avenue  is  not  just  and  equal. 

The  special  damages  and  benefits  to  the  lands  opened  by  the 
easterly  and  westerly  extension  being  adjusted  as  appears  by 
the  evidence,  there  would  seem  to  be  no  injustice  in  assessing 
the  improvements  of  opening,  grading,  guttering,  and  curbing- 
ujjon  the  entire  frontage,  according  to  the  number  of  lineal  feet. 
It  may  well  be  an  equal  benefit  to  every  land  owner  upon 
the  line  of  the  street.  There  is  no  rule  that  condemns  such 
method  of  assessment,  without  proof  of  its  injustice,  either 
apparent  on  the  papers,  or  shown  satisfactorily  by  indepen- 
dent evidence.  State,  Hand,  pros.,  v.  Elizabeth,  2  Vroom 
551 ;  Jersey  City  v.  State,  Howcth,  pros.,  1  Vroom  529  ;  State, 
Moran,  pros.,  v.  Hudson  (My,  5  Vroom  30. 

It  does  appear,  however,  that  there  has  been  a  small  mistake 
in  assessing  Mr.  Pudney  $5.07  for  flagging  which  was  not  done 
in  front  of  his  lot,  and  this  should  be  deducted  from  his  as- 
sessment. 

The  second  reason  assigned  for  reversal  is,  that  after  the  as- 
sessment was  made  by  the  commissioners,  the  board  of  council 
directed  them  to  change  the  line  of  the  street,  and  make  new 
estimates  of  damages.  What  is  here  called  an  assessment  was, 
in  fact,  a  preliminary  estimate,  for  the  information  of  the 
board  of  council,  before  determining  their  final  action.  Upon 
the  petition  of  certain  property  owners,  there  Avas  a  change 
made  in  the  line  of  the  avenue,  and  a  larger  assessment  of 
damages  made  to  Adrian  Van  Blarcom,  increasing  them  from 
$600  to  $2040.  Why  this  amount  was  increased  does  not 
clearly  appear  in  evidence ;  but  it  is  not  shown  that  it  was 
excessive.  The  insistment  is  that,  after  stating  the  damages 
at  $600  in  the  preliminary  estimate,  it  could  not  be  changed. 

This  increased  amount  is  included  in  the  final  report  of  the 
commissioners,  dated  February  13th,  1871 ;  and  on  March 
13th,  1871,  the  board  of  council  confirmed  the  report,  after 
giving  the  required  notice  by  publication.  In  this  action  of 
council  there  is  nothing  oppressive,  or  in  excess  of  authority. 
But  if  it  were  otherwise,  the  legislature,  in  the  act  to  incor- 
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porate  the  city  of  Passaic,  approved  April  2d,  1873,  (Laws, 
1873,  p.  516,)  have  made  these  assessments  valid,  except  in 
cases  where  it  shall  appear  that  the  commissioners  have  not 
properly  assessed  the  lands,  in  proportion  to  the  benefits  re- 
ceived thereby.  Any  irregularity  in  changing  the  assessment 
before  final  action  is  cured,  unless  it  also  appear  that  this  change 
Jed  to  an  improper  assessment  for  benefits.  It  is  only  informal, 
at  the  worst — not  jurisdictional  and  fundamental.  The  owners 
had  full  notice,  and  an  opportunity  of  being  heard  at  every 
stage  of  the  proceeding.  The  third  reason  assigned  is,  that 
the  amount  assessed  is  greater  than  the  amount  which  the  work 
<ione  would  cost,  at  the  price  for  which  it  was  proposed  to  be 
■done.  Part  of  these  expenses,  which  it  is  contended  are  ille- 
_gal,  were  incurred  in  removing  remains  of  the  dead  buried  in 
the  church-yard  of  the  First  Reformed  Church,  throiigh  which 
the  extension  of  the  avenue  ran,  and  walling  the  embankment 
through  said  church-yard  to  keep  the  earth  from  falling.  It 
appears  that  this  church-yard  was  in  the  direct  line  of  the 
avenue,  and  that,  to  avoid  a  deflection,  the  consent  of  the  con- 
sistory was  obtained  to  pass  through  the  yard,  upon  the  con- 
dition that  the  remains  should  be  carefully  removed  and  buried 
.and  the  banks  secured.  It  was  a  reasonable  and  proper  ex- 
penditure, under  the  circumstances,  costing  ^302.  Section  20 
of  the  charter  of  1869,  directs  that  all  expenses  and  costs  of 
proceedings  for  improvements  shall  be  assessed  upon  the  lands, 
a-nd  paid  by  the  owners  fronting  on  the  improvements ;  and  it 
is  not  shown  that  there  has  been  any  expenses  and  costs,  ex- 
cepting those  that  belong  to  the  improvements  assessed  upon 
tlie  lands,  nor  that  there  is  any  excess  in  the  amount  assessed 
'Over  the  actual  cost  of  the  improvements.  The  small  item  of 
$5.07  assessed  against  the  prosecutor,  ]\Ir.  Pudney,  for  flag- 
ging, must  be  deducted,  and  the  balance  of  the  assessment  is 
affirmed. 

Cited  in  Slate,  Bogart,  v.  Passaic,  9  Vroom  59 ;  Stale,  Kohler,  v.  Gutten- 

■berg,  9  Vroom  423;  State  v.  Harrison,  10  Vroom  54;  Siate  v.  Bahway,  10 

Vroom  647;  State  v.  Clinton,  10  Vroom  659;    State  v.  Eoad  Comm'rs,  12 

Vroom  90 ;  State  v.  Passaic,  13  Vroom  527  ;  Johnston  v.  Trenton,  14  Vroom 

169. 
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STATE,  WILLIAM  TAYLOR    ET  AL.,  PROSECUTORS,  v. 
RICHARD  R.  HULICK. 

Where  tlie  return  and  map  of  a  public  road  do  not  give  the  length  of  the 
line  through  tlie  lands  of  the  several  owners,  and  the  map  does  not 
show  the  division  fences  or  lines  where  the  road  crosses  them,  the  re- 
turn is  illegal. 

On  certiorari  to  the  Court  of  Common  Pleas  of  Monmouth 
county,  bringing  up  the  proceedings  in  laying  a  public  road, 
on  application  of  Richard  R.  Hulick  and  others. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Daleimple  and  Scudder. 

For  the  plaintiff,  W.  L.  Dayton  and  W.  H.  Vredenburgh. 

For  the  defendant,  H.  G.  Clayton. 

Scudder,  J.  There  is  one  reason  assigned,  among  others,, 
which  is  fatal  to  the  return  made  by  the  surveyors  of  high- 
ways of  this  public  road,  laid  in  part  through  the  lands  of 
the  prosecutors. 

On  referring  to  the  map  wliich  accompanies  the  return,  it 
appears  that  the  several  persons  whose  lands  are  taken  for 
this  road,  own  separate  parcels  on  each  side  of  the  line  of  the 
proposed  highway.  This  is  indicated  by  their  names  at 
different  distances  along  the  several  courses  of  the  line  sur- 
veyed; but  the  lengths  of  the  line  through  the  lands  of  the 
several  owners  is  not  given,  nor  does  the  map  show  the  fences 
or  lines  between  the  different  tracts  of  land,  where  the  road 
crosses  them. 

It  is  also  shown  by  the  affidavits  taken  that  these  are  im- 
proved lands,  which  are  fenced  and  under  cultivation. 

Section  5  of  the  act  concerning  roads,  requires  the  survey- 
ors of  highways  to  make  a  return  of  the  road,  with  a  map  or 
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draught  of  the  same,  with  the  courses  and  distances  and  ref- 
erence to  the  most  remarkable  places,  and  the  improvements 
through  which  it  may  pass,  &c. 

The  phraseology  in  this  section  has  had  a  judicial  construc- 
tion which  has  long  been  followed  in  our  courts.  It  does 
not  mean  that  barns  or  buildings  lying  off  the  line  of  the  road 
shall  appear  on  the  map ;  nor  that  the  inner  fences  be  shown 
by  which  the  land  is  subdivided  in  fields  for  the  convenience 
of  farming  or  otherwise ;  but  it  does  require  that  where  the 
line  of  the  road  crosses  outside  fences,  which  mark  the  divis- 
ions between  lands  of  different  owners,  that  such  crossings 
shall  be  distinctly  marked  and  shown  on  the  map.  State  v. 
JIo])ping,  3  Harr.  423;  State  v.  Smith,  1  Zah.  91. 

As  these  indications  of  improved  lands  belonging  to  the 
separate  owners,  do  not  appear  on  the  map,  and  there  are  no 
distances  given  through  the  lands  of  the  several  owners,  the 
proceedings  are  illegal,  and  the  return  of  the  surveyors  is  set 
aside. 


SAMUEL  T.  GUERIN  v.  AAEON  M.  EODWELL. 

1.  The  District  Courts  in  the  city  of  Newark,  under  the  act  of  March  4th, 
1873,  decide  facts  and  execute  judgments  in  small  causes  between 
parties  residing  in  the  city  of  Newark  ;  and  the  Court  of  Common 
Pleas,  in  its  relations  to  said  courts,  is  purely  an  appellate  court.  A 
final  judgment  cannot  be  entered  and  executed  in  the  Common  Pleas ; 
there  must  be  an  order  for  judgment,  directed  to  the  District  Court. 

2.  Where  a  person  employs  an  architect  to  prepare  working  drawings  for 
a  house,  and  he  changes  the  plan ;  if  the  owner  directs  the  work  to  be 
altered  to  conform  to  the  original  plan,  he  must  pay  the  workma;n  for 
such  alteration. 


On  certiorai'i  to  the  Court  of  Common  Pleas  of  Essex 
county. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Dalrimple  and  Scudder. 
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Guerin  v.  Rodwell. 
For  the  plaintiff,  E.  C.  Harris. 

For  the  defendant,  G.  C.  Cowart. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  An  appeal  was  taken  from  the  First  Dis- 
trict Court  of  the  city  of  Xewark  to  tlie  Court  of  Common 
Pleas  in  Essex  county.  Upon  hearing  tlie  appeal  the  judg- 
ment below  was  reversed,  and  judgment  entered  in  the  Court 
of  Common  Pleas  for  a  smaller  amount. 

This  proceeding  has  been  brought  here  by  certiorari,  and 
the  first  cause  assigned  for  reversal  is,  that  the  Court  of  Com- 
mon Pleas  cannot  enter  a  judgment  on  appeal  from  the  Dis- 
trict Court ;  that  by  the  statute  establishing  these  courts  in 
the  city  of  Newark,  passed  March  4th,  1873,  the  Court  of 
Common  Pleas  can  only  order  t]ie  District  Court  to  enter 
such  judgment  as  should  have  been  entered  in  the  first  in- 
stance. 

This  is  such  a  change  from  the  ordinary  and  familiar 
course  of  proceeding  in  the  practice  of  appeals  from  Justices' 
Courts  to  the.  Courts  of  Common  Pleas,  by  which  the  record 
is  removed  and  the  cause  reheard  upon  its  merits,  and  a  new 
judgment  given  in  the  higher  court,  that  we  must  look  closely 
at  this  act  to  see  if  such  was  the  intention  of  tlie  1-egislature. 
Of  course,  it  must  be  conceded  that  these  newly  constituted 
courts  of  sjtecial  juris<^liction,  and  the  proceedings  on  appeal 
from  their  judgments,  are  creatures  of  the  statute,  and  have 
only  such  authority  and  procedure  as  are  given  to  them.  The 
act  is  not  lengthy,  nor  do  we  find  many  minute  details  given 
of  the  practice,  but  section  5  enacts  that  the  act  constituting 
courts  for  the  trial  of  small  causes  and  other  named  acts,  shall 
apply  to  these  District  Courts,  and  regulate  the  practice  and 
proceedings  thereof,  except  where  they  conflict  with  the  pro- 
visions of  that  act.  This  conforms  them  generally  to  the 
courts  for  the  trial  of  small  causes,  excepting  the  special  pro- 
visions of  that  statute.     It  is  undoubtedly  the  general  pur- 
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pose  of  the  act  to  substitute  these  District  Courts  for  the  trial 
of  small  causes  in  civil  actions. 

Sections  12,  13, 14,  15  and  16  prescribe  the  proceedings  for 
appeal  and  for  review,  by  writ  of  certiorari;  and  section  17 
enacts  ''that  no  judgment,  order  or  determination  given  or 
made  by  the  judge  or  either  of  said  courts,  in  any  cause  or 
matter  brought  before  him,  or  pending  in  said  courts,  and 
over  which  he  has  jurisdiction,  shall  be  removed  by  appeal, 
motion,  writ  of  error,  certiorari  or  otherwise,  into  any  other 
court  whatever,  save  and  except  in  the  manner  and  according 
to  the  provisions  hereinbefore  mentioned." 

This  is  a  limitation  of  the  appellate  jurisdiction  of  other 
courts,  within  the  provisions  of  this  act. 

Section  13  enacts  that  an  appeal  to  the  Court  of  Common 
Pleas  shall  be  in  the  form  of  a  case  agreed  upon  by  the 
parties,  or  settled  and  signed  by  the  judge,  and  such  case 
shall  be  transmitted  by  the  appellant  to  the  clerk  of  the  Court 
of  Common  Pleas,  and  filed  by  him  in  his  office.  This  con- 
fers jurisdiction  of  the  appeal  upon  the  appellate  court.  At 
the  next  term,  if  fifteen  days  intervene  between  the  determi- 
nation of  the  cause  below  and  such  term,  the  case  shall  be 
heard  on  appeal.  This  provides  a  speedy  review.  At  the 
close  of  section  12,  we  find  what  the  appellate  court  may  do — 
^'  said  Court  of  Common  Pleas  may  either  order  a  new  trial 
on  such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be 
entered  for  either  party,  as  the  case  may  be,  and  may  make 
such  order,  with  respect  to  the  dismissal  and  costs  of  the  said 
appeal,  as  such  court  may  think  proper." 

Section  16  enacts  that  such  order,  determination  or  decision 
of  the  Court  of  Common  Pleas  may  be  removed  into  the 
Supreme  Court  by  writ  of  certiorari;  said  writ  shall  remove 
said  order  or  determination,  and  the  case  agreed  upon  and 
settled  as  hereinafter  mentioned ;  provided,  &c. 

These  are  the  particular  provisions,  selected  from  the  act, 
applicable  to  the  case  under  consideration. 

There  are  several  noticeable  changes  in  the  forms  of  pro- 
cedure and  in  the  phraseology  of  this  law,  differing  from 
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tliose  used  in  the  act  for  the  trial  of  small  causes,  which  have 
given  rise  to  the  controversy  in  this  case. 

And  first,  the  original  summons  or  capias,  the  demand  and 
the  plea,  if  there  be  any,  are  not  sent  up ;  neither  is  there  any 
transcript  signed  and  certified  by  the  judge,  as  is  the  practice 
on  appeals  from  a  justice  of  the  peace.  The  substitute  for 
these  original  papers  is  a  state  of  the  case  agreed  upon  by  the 
parties,  or  if  they  cannot  agree,  settled  and  signed  by  the 
judge.  It  is  a  convenient  statement  of  the  very  matter  in 
controversy,  substituted  for  the  formal  papers  and  prolix  evi- 
dence, and  is  preferable  in  the  smaller  courts  where  the  pro- 
ceedings are  designed  to  be  informal  and  inexpensive  to  the 
])arties.  The  record  may  as  well  be  taken  up  by  a  true  copy 
as  by  the  original  papers.  This  is  the  usual  practice  in  the 
higher  courts  on  appeal  or  error.  Such  is  doubtless  also  the 
intent  of  this  statute.  The  expressions,  "  order  a  new  trial," 
''  order  a  judgment  to  be  entered,"  look  to  something  to  be 
done  outside  of  the  appellate  court,  when  taken  in  connection 
with  the  other  provisions  of  the  act.  There  is  no  provision 
made  in  the  act  for  a  new  trial  before  a  jury  and  with  wit- 
nesses in  the  Court  of  Common  Pleas,  and  no  special  directions 
for  the  enforcement  of  the  judgment.  These  omissions  are  in 
marked  contrast  with  the  particularity  of  the  act  establishing 
courts  for  the  trial  of  small  causes,  and  are  referable  to  the 
purpose  that  the  new  trial  shall  be  had  and  the  judgment  en- 
forced in  the  District  Courts,  where  all  the  machinery  is  pro- 
vided for  trial  and  execution. 

There  are  other  parts  of  the  act  which  harmonize  with  this 
construction. 

Section  11  enacts  that  the  determination  of  the  judge,  or 
the  verdict  of  the  jury,  where  o^ie  is  demanded,  or  judgment 
thereupon,  or  any  order,  sliall  be  final  and  conclusive  between 
the  parties  upon  questions  of  fact,  except  as  therein  provided ; 
and  the  same  section  gives  the  judge  the  power  to  order  a 
new  trial. 

The  appeal  given  by  section  1 2  is,  where  either  party  shall 
be  dissatisfied   with   the  detei'mination    or   direction    of  the 
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District  Court  in  point  of  laio,  or  upon  the  admission  or  rejec- 
tion of  evidence.  No  appeal  is  given  upon  the  facts.  If  a 
new  trial  were  ordered  in  the  Court  of  Common  Pleas,, 
there  would  be  a  trial  of  the  facts  on  the  appeal.  This  con- 
tradiction is  apparent. 

Where  the  appellate  court  decides  that  evidence  was  ad- 
mitted or  rejected  below,  which  has  caused  injustice  to  be 
done  by  the  verdict,  it  would  appear  to  be  unobjectionable  tO' 
send  the  cause  back  for  a  new  trial ;  but  where  the  case  is 
decided  in  the  appellate  court  upon  a  point  of  law  which  set- 
tles the  merits  of  the  case  stated,  there  it  would  appear  more 
regular  and  convenient  to  enter  the  conclusion  as  the  judg- 
ment of  the  higher  court  upon  the  appeal.  But  I  think  the 
words  of  the  act  compel  a  diiferent  construction,  and  that  the 
words  "order  judgment  to  be  entered,"  cannot  be  rendered 
enter  judgment,  without  desti'oying  the  harmony  of  the  act. 
If  the  District  Court  may  be  ordered  to  give  a  new  trial,  there 
would  seem  to  be  no  reason  why  it  may  not  be  directed  to> 
enter  such  judgment  as  it  should  have  entered  originally. 

A  significant  fact  is,  that  the  appeal  bond  remains  of 
record  with  the  original  papers  in  the  District  Court,  and  is 
not  sent  up  to  the  Court  of  Common  Pleas  with  the  state  of 
the  case.  The  bond  is  there  good  for  the  costs  on  the  appeal 
and  for  the  payment  of  the  judgment.  The  authority  to 
make  order  for  the  dismissal  and  costs  of  appeal,  does  not 
necessarily  conflict  with  the  construction  given,  for  upon  dis- 
missal the  court  below  may  enforce  the  payment  of  such  costs^ 
or  give  the  successful  party  the  benefit  of  the  appeal  bond. 

Section  16  also  agrees  with  this  construction  of  the  act  hy 
enacting  that  such  order,  determination  or  decision  of  the  Court 
of  Common  Pleas,  may  be  removed  into  the  Supreme  Court 
by  writ  of  certiorari.  The  word  *•  judgment "  is  not  used,  but 
the  more  indefinite  words  "  order,  determination,  decision,"  as 
if  it  were  the  purpo*5e  to  avoid  the  use  of  that  word  when  ap- 
plied to  the  act  of  the  Court  of  Common  Pleas. 

The  statute  is  difficult  of  consti-uction  in  some  of  its  terms 
and  in  its  applica.tion,  and  in  marked  contrast  with  the  particu- 
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larity  and  precision  of  the  act  regulating  courts  for  the  trial 
of  small  causes ;  but  its  general  purport  is  apparent,  that  the 
District  Coui't  shall  decide  facts  and  execute  judgments  in 
small  causes  between  parties  residing  in  the  city  of  Newark, 
and  that  the  Court  of  Common  Pleas,  in  its  relations  to  said 
courts,  shall  be  purely  an  appellate  court. 

The  Court  of  Common  Pleas  having  entered  in  this  case  a 
formal  final  judgment,  and  not  an  order  for  judgment  in  the 
District  Court,  such  judgment  must  be  reversed  for  irregu- 
larity. But  this  judgment  is  al-so  erroneous  in  substance. 
The  state  of  the  case  is  in  form  an  admitted  statement  of  facts, 
upon  which  the  law  is  to  be  determined. 

These  facts  show  that  one  charge  in  the  plaintiff's  demand 
was  $15,  for  altering  the  vestibule  doors.  The  plaintiff,  a 
carpenter,  proved  that  he  altered  the  doors  of  the  defendant's 
house.  The  defendant  offered  in  evidence  a  copy  of  the  spe- 
cifications under  the  contract  for  building,  made  betM'een  him 
and  Joseph  M.  Smith  &  Bro.  This  was  admitted  without 
objection,  and  the  attention  of  the  court  called  to  the  item  of 
**■  doors."  It  also  appeared  that  the  architect  of  the  defend- 
ant furnished  the  plaintiff,  who  was  employed  to  make  these 
doors,  the  worldng  plans  for  their  construction,  and  that  they 
were  made  according  to  these  plans,  for  which  the  plaintiff 
charged  in  his  demand  §15.  It  was  proven  that  when  these 
doors  were  seen  by  the  defendant  he  objected  to  them ;  that 
they  were  not  according  to  the  specifications,  and  refused  to 
receive  or  pay  for  them,  and  required  doors  according  to  the 
plans  and  specifications.  The  plaintiff  made  the  doors  con- 
formable to  them.  These  last  were  paid  for  under  the  con- 
tract, but  the  defeodant  refused  to  pay  the  plaintiff  for  the 
first  doors,  or  the  expense  of  altering  the  same. 

The  Judge  of  the  District  Court  held  that  the  architect 
was  the  agent  of  the  defendant,  for  the  purpose  of  directing 
the  work  which  was  done  by  the  plaintiff,  and  that  the  plan 
given  by  the  architect  to  the  plaintiff  being  erroneous  and 
causing  him  additional  expense  in  making  the  doors,  the 
defendant  became  liable  to  the  plaintiff  for  the  charge  for 
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alterations  necessary  to  make  the  doors  correspond  to  the  re- 
quirements of  the  contract  and  specifications,  and  gave  judg- 
ment. The  Court  of  Common  Pleas  reversed  as  to  this  item, 
and  affirmed  as  to  a  charge  of  $4  for  putting  glass  in  some 
inside  doors,  by  direction  of  the  defendant.  If  the  simple 
statement  were  made  that  the  defendant  himself  misled  the 
plaintiff,  and  directed  him  to  make  doors  different  from  those 
in  the  specifications,  and  the  plaintiff  made  them  in  good 
faith,  supposing  them  to.  be  correct,  and  afterwards  the  de- 
fendant objected,  and  at  his  request  doors  were  made  accord- 
ing to  the  plan,  there  would  be  no  difficulty  in  holding  him 
liable  for  the  extra  cost.  It  would  be  no  answer  to  say  that 
the  plaintiff  should  have  regarded  the  specifications  and  not 
the  defendant's  direction.  That  objection  does  not  lie  in  his 
mouth.  He  cannot  take  advantao-e  of  his  own  wrong;.  The 
case  does  not  differ  in  principle,  if  the  defendant  had  an  arch- 
itect employed  to  make  working  drawings  for  the  mechanics 
at  work  on  the  building,  and  he  mistook  and  misled  the  plain- 
tiff, causing  him  additional  expense.  Both  the  plaintiff  and 
defendant  are  innocent,  but  the  defendant  has  put  his  agent  in  a 
position  to  injure  the  plaintiff,  and  he  must  pay  for  it. 

The  judgment  of  the  Court  of  Common  Pleas  is  reversed,^ 
with  costs,  and  the  judgment  of  the  District  Court  is  affirmed. 

Cited  in  Bendict  v.  Howell,  10  Vroom  223 ;   Clark  v.  Fire  Dep't  of  Eliza- 
beth, 14  Vroom  173  ;  Fraley  v.  Feather,  17  Vroom  430. 


STATE,  JAMES  KERRIGAN,  PROSECUTOR,  v.  TOWNSHIP  OF 
WEST  HOBOKEN. 

1.  An  assessment  for  damages  and  benefits,  in  laying  ont,  opening,  widen- 
ing, and  improving  two  streets,  parts  of  which  do  not  form  a  continu- 
ous line  of  improvement,  and  under  distinct  ordinances  passed  at 
different  times,  but  all  blended  in  one  appointment  of  commissioners, 
report,  and  assessment,  is  illegal. 

2.  The  law  must  provide  a  method  for  condemning  land  for  streets^ 
before  such  streets  are  opened  and  assessments  made. 
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3.  A  report  of  commisssioners,  written  on  their  map,  giving  only  the 
names  of  the  property  owners,  size,  and  number  of  lots  and  the  amount 
assessed  to  each,  without  showing  upon  what  principle  the  assessment 
is  made,  is  irregular,  and  will  be  set  aside. 

4.  Although  the  time  limited  by  the  statute  for  reviewing  an  ordinance 
for  improvements  has  passed,  yet  if  the  assessment  is  brought  up  in 
time,  the  court  will  consider  the  act  and  ordinance  in  determining  the 
legality  of  the  assessment. 

On  certiorari  to  remove  the  assessment  for  opening  and  im 
provement  of  Hudson  avenue  and  Mountain  road. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Dalrimple  and  Scudder. 

For  the  prosecutor,  I.  W.  Scudder. 

For  the  defendant,  J.  B.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Sctjdder,  J.  On  petition,  the  township  committee  of  the 
township  of  AVest  Hoboken,  passed  an  ordinance,  September 
9th,  1868,  (1)  to  open  a  street  fifty  feet  wide,  from  the  first 
station  of  the  Mountain  road,  northerly,  to  Weehawken 
street ;  (2)  that  the  roadway  and  sidewalks  of  the  street  and 
that  part  of  Mountain  road  from  the  first  station,  southerly, 
to  Mr.  Stevens '  line,  be  graded  and  regulated  to  the  full 
width ;  and  that  the  sidewalks  on  both  the  said  streets  be 
flagged  from  WeehaM'ken  street  to  Mr.  Stevens'  line,  and 
proper  crosswalks  laid. 

April  8th,  1869,  another  ordinance  was  passed,  that  the  width 
of  Mountain  road  should  be  increased  to  fifty  feet  from  its 
southerly  termination  at  Stevens'  line,  to  its  intersection  with 
Charles  street,  by  taking  so  much  land  from  the  westerly  side 
thereof,  as  might  be  necessary  for  tliat  purpose;  and  also 
that  the  said  Mountain  road  should  be  widened  to  the  width 
of  forty  feet  from  its  intersection  with  Charles  street  to  John 
street,  by  taking  so  much  land  as  might  be  necessary  for  that 
purpose,  from  either  or  both  sides  of  said  Mountain  road. 
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December  3d,  1872,  a  third  ordinance  was  passed,  requiring 
the  township  treasurer  to  collect  the  assessment  made  for  the 
opening,  widening,  and  improvement  of  Hudson  avenue  and 
a  portion  of  Mountain  road,  from  Charles  street,  south,  to 
Stevens'  line,  now  kn"bwn  as  part  of  Hudson  avenue,  within 
thirty  days,  as  per  map  and  report  of  the  commissioners  for 
said  improvement,  which  was  filed  in  the  township  clerk^s 
office,  September  24th,  1872,  the  same  having  been  con- 
firmed by  the  township  committee  at  their  meeting  held 
November  19th,  1872. 

November  16th,  1871,  three  commissioners  were  appointed 
for  Hudson  avenue  improvement. 

January  18th,  1869,  the  contract  was  executed  and  signed 
by  Thomas  Brenan  and  his  surety  on  the  one  side,  and  the 
township  treasurer  upon  the  other  side,  for  grading  the  road- 
way and  sidewalks  of  the  new  street,  Hudson  avenue,  from 
Weehawken  street  to  the  first  station  of  Mountain  road,  from 
said  station,  southerly,  to  Mr  Stevens'  property,  and  flagging 
the  sidewalks  of  said  streets. 

The  commissioners  reported  two  maps,  with  the  assessments 
to  each  lot  and  owner.  (1)  For  the  opening  and  widening 
of  Hudson  avenue.  (2)  Assessment  map  for  Hudson  avenue, 
for  grading,  flagging,  and  draining.  On  the  first  assessment 
map,  the  prosecutor,  James  Kerrigan,  is  awarded  $1203.12  for 
damages,  and  charged  $409.50  for  benefits,  leaving  him  a  credit 
balance  of  $793  56.  On  tlie  second  assessment  map  he  is  as- 
sessed $1865.78  for  improvements.  His  lot  of  land  is  on 
Mountain  road,  south  of  Charles  street.  These  assessments, 
ordinances,  and  proceedings,  ai*e  brought  before  us  by  cer- 
tiorari;  and  the  reasons  for  setting  aside  the  assessments  will 
be  briefly  considered. 

The  first  reason  urged  is,  that  two  ordinances,  passed  more 
than  six  mouths  apart,  and  embracing  difierent  matters,  have 
been  referred  to  the  same  commissioners,  and  have  been  acted 
upon  by  them,  as  if  there  were  but  one  street  to  be  opened  or 
widened,  and  improved  by  grading,  flagging,  &c. 
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The  first  ordinance  opens  a  new  street  from  Weehawken 
street  on  the  north,  to  tlie  Mountain  road,  where  it  is  joined 
by  Charles  street,  at  the  first  station ;  and,  in  the  second 
section,  grades  and  regulates  the  roadway  and  sidewalks  of  the 
new  street,  and  of  Mountain  road  south  of  Charles  street, 
southerly,  to  Mr.  Stevens'  line. 

If  this  were  all,  it  might  be  said,  as  it  was  argued,  that  the 
Mountain  road,  running  southerly  from  Charles  street,  is  but 
a  continuation  of  the  new  Hudson  avenue,  and  they  are  sub- 
stantially the  same  improvement.  There  might  be  no  objec- 
tion to  opening  the  street  and  improving  its  whole  length, 
with  the  part  of  Mountain  road  added,  and  making  the  assess- 
ment by  one  set  of  commissioners,  appointed  by  resolution  or 
ordinance,  for  that  purpose.  For  section  1  of  the  act  of  1868, 
p.  595,  authorizes  the  township  committee,  by  ordinance,  to 
provide  for  the  laying  out,  opening,  altering,  widening,  filling 
up,  grading,  guttering,  flagging,  &c.,  roads  and  avenues,  and 
any  part  thereof,  all  of  -svhich  shall  be  assessed  by  three  com- 
missioners appointed  by  the  township  committee.  It  is  not 
the  case,  therefore,  where  different  commissioners,  with  other 
modes  of  appointment  and  other  forms  of  procedure,  are 
chosen  for  the  performance  of  various  duties ;  but  the  appoint- 
ment of  commissioners  to  open  a  street  and  assess  damages 
and  benefits ;  and  then  to  improve  that  street  and  a  part  of 
another,  with  which  it  formed  a  continuous  street,  assessing 
the  costs  and  expenses  by  another  and  distinct  assessment,  all 
under  the  same  section  of  the  act,  and  by  the  same  authority. 
Perhaps  there  might  be  no  valid  objection  to  including  all 
these  matters  in  one  ordinance,  where  all  are  substantially 
the  same  improvement,  completed  in  a  convenient  form. 

But  the  second  ordinance  of  April  8th,  1869,  adds  to  this 
the  widening  of  Mountain  road,  not  only  from  Charles  street 
southerly  to  Stevens'  line,  which  is  a  continuation  of  Hudson 
avenue,  but  also  northeasterly  to  where  it  is  intersected  by 
John  street.  This  last  course  is  entirely  out  of  the  line  of 
Hudson  avenue. 

So  far  as  appears  in  this  case,  the  commissioners  were  ap- 
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pointed  only  to  assess  for  the  Hudson  avenue  impi'ovement, 
and  the  assessment  maps  filed  refer  only  to  such  improvement, 
but  the  prosecutor  is  assessed  under  the  second  ordinance  for 
widening  Mountain  road,  which  is  therein  directed  to  be 
widened  from  Stevens'  line  to  Charles  street,  and  thence 
northerly  to  John  street.  There  is  also  no  report  and  no 
statement  showing  how  the  prosecutor  was  assessed,  except 
the  name,  the  number  of  the  lot,  the  character  of  the  work  and 
the  figures.  Section  1  of  the  act  of  1868,  requires  that  all 
the  costs  and  expenses  of  the  improvement  shall  be  determined 
and  assessed  by  three  commissioners,  upon  all  the  lands  front- 
ing thereon,  in  proportion  to  the  benefit  received  by  said  land 
and  real  estate,  &c.  It  no  where  appears  that  this  principle 
or  any  other  was  observed  by  the  commissioners. 

There  are,  therefore,  different  objects  in  these  two  ordi- 
nances which  are  not  proper  to  be  joined  in  one  assessment ; 
and  the  report  does  not  show  that  the  lands  were  assessed  in 
proportion  to  the  benefit  received. 

But  there  is  another  serious  difficulty  still  in  this  case,  for 
while  section  1  of  the  act  of  1868,  gives  the  township  com- 
mittee the  power  by  ordinance  to  lay  out,  open,  alter  and 
widen  streets,  it  no  where  provides  for  the  assessment  of  the 
owner's  damages.  It  does  not  say  how  the  land  owner  shall 
get  his  pay  for  the  land  taken  for  opening  or  widening  a 
street.  The  costs  and  expenses  of  improvements  are  provided 
for,  (p.  597,)  and  the  commissioners  are  required  to  report 
what  real  estate  fronting  on  said  improvement  ought  to  be 
assessed,  and  what  proportion  of  the  expense  thereof  shall  be 
assessed  to  each  separate  parcel  or  lot  of  land;  but  it  does 
not  say  they  shall  report  the  damages  the  land  owner  may 
sustain  by  taking  his  lands,  with  or  without  deduction  for 
benefits.  There  is  no  recognition  even  of  his  right  to  damages, 
and  when  the  ordinance  was  passed  to  take  his  lands  to  widen 
a  street,  tiiere  was  no  method  provided  by  which  he  could  get 
compensation.  The  council  had  no  power  to  extemporize  a 
method.  It  need  hardly  be  argued  that  such  omission  in  the 
law  is  fatal  to  an  ordinance  under  it,  condemning  lauds. 

Vol.  VIII.  F 
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It  is  said  however  that  it  is  too  late  to  urge  these  objections  j 
that  by  section  4  of  the  act  of  1868,  (p.  599,)  no  certiorari 
shall  be  granted  to  set  aside  any  ordinance  for  improvements 
in  said  township  after  the  contract  therefor  shall  be  awarded 
by  the  township  committee  of  said  township. 

The  words  "  improvements "  and  "  contract  therefor," 
more  properly  refer  to  grading,  paving,  guttering,  flagging, 
&c.  The  condemnation  of  land  for  laying  out,  opening  or 
w'idening  a  street,  is  not  usually  thus  designated.  This  dis- 
tinction may  ho.vever  be  too  nice,  as  all  are  included  in  the 
same  section. 

But  further  time  is  given  for  bringing  up  the  assessment. 
By  the  same  section,  three  months  after  the  confirmation  of 
the  assessment  by  the  township  committee  is  allowed  for  a 
review.  This  assessment  was  confirmed  November  19th,  1872  ; 
on  December  14th,  1872,  the  certiorari  was  issued.  It  was 
therefore  in  time  to  remove  the  assessments ;  and  with  it  came 
the  ordinances  and  the  act  of  the  legislature  on  which  the  as- 
sessment is  founded. 

The  act  and  ordinance  are  incidentally  and  necessarily  before 
us  in  order  to  determine  the  validity  of  the  assessment,  and 
while  by  the  limitation  of  the  act,  a  certiorari  might  not  be 
allowed  to  bring  up  the  ordinance  specifically,  yet  where  the 
assessment  is  properly  here,  the  court  must  look  at  the  au- 
thority upon  which  it  is  based. 

■  In  State,  Doyle,  pros.,  v.  City  of  Neicarh,  1  Vroom  306, 
it  was  objected  that  the  certiorari  was  too  late,  for  the  ordi- 
nance there  was  passed  in  1859,  and  the  writ  oi  certiorari  was 
allowed  in  1862,  but  as  the  assessment  was  in  1862,  the  court 
approved  the  allowance,  examined  the  illegal  ordinance  and 
set  the  assessment  aside. 

Here,  notwithstanding  the  limitation  of  the  statute,  the 
court  will  consider  the  ordinances  and  the  proceedings  under 
them.  As  has  been  said,  the  act  is  defective  in  failing  to  pro- 
vide a  method  of  condemning  lands  to  be  taken  for  streets ; 
the  ordinances  are  illegal,  because  based  on  this  law,  and  also 
because  the  two  ordinances  passed  at  different  times,  relate  to 
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'different  subject  matters,  and  the  assessments  should  not  be 
joined ;  the  report  of  the  commissioners  is  also  defective  in 
not  showing  the  principle  of  proportion  of  benefits  required 
by  the  statute.  The  assessment  against  the  prosecutor  for 
improvements,  and  in  his  favor  for  damages,  are  set  aside 
for  these  reasons. 

Cited  in  Butler  v.  Sewer  Comm'rs,  10  Vroom  667. 


CASES  DETERMINED 

IN   THE 

SUPREME  COURT  OF  JUDICATURE 

OF   THE 

STATE    OF    NEW   JERSEY, 

AT  JUNE  TERM,  1874. 


THE  STATE,  EX  KEL.  THOMAS  LITTLE,  v.  THE  TOWNSHIP 
COMMITTEE  OF  UNION  TOWNSHIP,  UNION  COUNTY. 

A  mandavius  is  not  the  proper  remedy  whereby  to  enforce  the  payment 
of  moneys  due  from  a  municipal  corporation  for  work  and  labor. 


By  an  act  of  the  legislature,  passed  March  29th,  1871,  a 
certain  part  of  the  township  of  Union,  in  the  county  of  Union, 
was  set  apart  as  a  road  district,  and  was  incorporated  under 
the  name  of  the  "  Southeasterly  Road  District  of  the  town- 
ship of  Union,  in  the  county  of  Union."  The  purpose  was 
to  have  streets  and  highways  laid  out  and  improved  in  this 
district,  and  for  this  purpose  five  commissioners  were  ap- 
pointed. The  relator  entered  into  contracts  with  these  com- 
missioners, and  did  certain  work  under  this  law. 

On  the  1st  of  April,  1872,  {Pamph.  Laws,  p.  972,)  the 
act  just  mentioned  was  repealed.  In  this  latter  law  it  was 
declared  as  follows :  "  That  this  repeal  of  said  act  shall  not^ 
in  any  way,  affect  or  impair  any  legal  contracts  which  the 
board  of  commissioners  of  public  roads  of  the  southeasterly 
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road  district  of  the  township  of  Union,  in  the  county  of 
Union,  have  made,  and  which  may  remain  unexecuted  in 
Avhole  or  in  part,  at  the  time  of  the  passage  of  this  act,  or  any 
indebtedness  contracted  by  said  commissioners  for  improve- 
ments made  under  said  act ;  but  the  township  committee  of 
the  said  township  of  Union,  and  their  successors  shall  have 
power,  and  they  are  hereby  authorized,  to  compromise  and 
settle  with  the  contractors,  if  possible,  on  such  reasonable 
terms  as,  in  their  judgment,  they  may  deem  for  the  best 
interests  of  the  district,  or  if  a  settlement  cannot  be  had,  then 
to  carry  out  and  complete  all  such  legal  contracts  which  the 
said  commissioners  of  public  roads  have  heretofore  made,  and 
which  remain  unexecuted,  in  whole  or  in  part,  at  the  time  of 
the  passage  of  this  act,  and  to  pay  all  just  debts  contracted  by 
said  commissioners  for  improvements  under  said  act,"  &c. 

There  were  three  alternative  mandamuses  issued  in  this 
case;  one  at  the  relation  of  the  above  named  prosecutor,  the 
second  in  behalf  of  John  Bryan  &  Co.,  and  the  third  at  the 
instance  of  John  O.  Magie.  The  three  cases  were  argued 
together. 

Argued  at  February  Term,  1874,  before  the  Chief  Jus- 
tice and  Justices  Woodhull,  Van  Syckel  and  Scudder. 

For  the  plaintiff,  M.  S.  Green. 

For  the  defendants,  W.  J.  Magie. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  prosecutor  of  this  writ 
claims  that  the  "  Southeasterly  road  district  of  the  township 
of  Union,  in  the  county  of  Union,"  entered  into  two  contracts 
with  him,  the  one  for  "  regulating,  grading  and  curbing,"  a 
certain  street,  and  the  other  for  the  construction  of  a  sewer  in 
the  same  street.  He  also  alleges  that  he  performed  work 
under  one  of  these  contracts — the  contract  thus  referred  to  not 
being  designated — and  that  for  such  services  there  is  a  certain 
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specified  sum  of  money  due  to  him.  It  is  further  averred 
that  this  debt  was  contracted  for  improvements  made  under 
an  act  entitled  "  An  act  in  relation  to  streets  in  Union  town- 
ship, in  Union  county,"  approved  March  29th,  1871 ;  that 
said  contract  was  unexecuted,  in  part,  on  the  1st  day  of  April, 
1872  ;  and  that  the  defendants  have  refused  to  carry  out  and 
complete  the  said  contracts,  or  to  provide  funds  to  pay  the 
moneys  unpaid  for  said  work.  Upon  these  facts  this  court 
is  asked  to  command  the  defendants  "  to  carry  out  and  com- 
plete the  contracts,"  above  mentioned,  and  to  provide  means 
to  pay,  and  to  pay  him  the  moneys  just  specified.  A  return 
has  been  made  to  the  writ,  and  a  demurrer  put  in  to  this 
return. 

Assuming  the  truth  of  the  facts  set  forth  in  this  writ,  and 
the  validity  of  the  claim  of  the  relator,  still,  I  am  of  opinion 
that  no  ground  is  laid  for  the  remedy  noM'  sought  in  this 
court.  Upon  the  data  thus  conceded  it  would  appear  that 
the  relator  has  a  contract  which  the  defendants  ought  to  per- 
form on  their  side,  and  a  demand  for  certain  moneys  which 
they  ought  to  pay,  but  these  premises  do  not  lead  to  the  con- 
clusion that  he  is  entitled  to  a  mandamus  to  enforce  the  per- 
formance of  the  one  duty  or  the  other.  When  a  contract  is 
violated  or  its  obligation  disregarded,  or  monevs  due  are 
withheld,  the  remedy  is  by  suit  at  law,  and,  as  a  general  rule, 
in  such  cases,  this  court  will  not  attempt  to  redress  the  wrong 
by  the  use  of  its  prerogative  writ.  In  order  to  induce  such 
intervention  there  must  be  some  characteristic  which  takes 
the  circumstances  out  of  the  common  field  of  causes  of  action. 
Such  an  exceptional  case  is  sometimes  presented  when  a  duty 
is  plainly  and  specifically  enjoined  on  a  municipal  corporation, 
and  the  remedy  by  an  action  at  law,  for  its  breach,  is  inade- 
quate. I  have  no  doubt  that  if  a  statute  should  direct  an 
ascertained  sum  of  money  to  be  paid  to  an  ascertained  person 
by  the  authorities  of  a  township,  or  other  political  precinct, 
the  process  in  question  might  be  used  to  coerce  such  payment 
in  case  of  default.  But  that  this  remedy  has  not  the  broad 
scope  now  attributed  to  it  is,  I  think,  very  clear.     The  legal 
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doctrine  on  this  subject  is  succinctly  and  accurately  stated  by 
Judge  Dillon,  in  his  treatise  on  Municipal  Corporations,  Vol. 
II,  §  686.  His  words  are :  "  We  have  seen  that  it  is  a  gen- 
eral rule,  relating  to  the  writ  under  consideration,  that  it  will 
not  lie  if  there  be  a  plain  and  complete  remedy  by  the  more 
ordinary  processes  of  the  law,  and  this  principle  has  been 
applied  to  the  mode  of  compelling  municipal  corporations 
to  meet  their  liabilities  and  obligations.  Therefore,  it  has 
been  generally,  but  not  uniformly,  held,  if  the  creditor  may 
bring  suit  against  the  corporation  and  obtain  a  judgment, 
which  may  be  enforced  and  rendei'ed  eiFectual  by  ordinary 
execution,  that  mandamus  will  not  lie  to  compel  payment  in 
advance  of  judgment  obtained,  and  this  view  is  the  one  most 
consistent  with  principle,  when  the  matter  stands  wholly 
unaifected  by  legislation."  This,  I  think  is  the  correct  prin- 
ciple, for  it  is  obvious  that,  unless  the  use  of  this  process  is 
subject  to  the  restriction  thus  indicated,  it  is  applicable  in 
every  case  of  a  debt  due,  or  of  a  duty  owing  from  a  municipal 
corporation.  And  the  doctrine  that  would  support  the 
present  case  would  equally  sanction  a  resort  to  this  writ  in 
almost  every  instance  when  one  of  these  corporate  bodies 
refused  or  neglected  to  perform  its  contracts  or  to  pay  its 
debts.  The  present  relator  asks  this  court  to  order  the  de- 
fendants to  fulfil  the  contracts  alleged  to  have  been  made 
with  the  extinct  corporation.  What  these  contracts  are,  does 
not  appear.  All  that  is  stated  is  that  the  one  relates  to  the 
"  regulating,  curbing  and  grading  "  of  a  certain  public  street, 
and  that  the  other  concerns  the  construction  of  a  sewer.  The 
terms  and  mutual  stipulations  of  these  agreements  are  not 
shown,  so  that,  even  if  a  mandamus  is  to  be  converted  into  a 
bill  for  specific  performance,  it  would  be  hardly  consistent 
with  principle  judicially  to  order  these  agreements  to  be  exe- 
cuted under  present  circumstances.  Nor  is  it  shown  that  the 
debt  alleged  to  be  due  has  in  any  wa\'  been  ascertained  with 
respect  to  amount.  But  it  is  not  this  want  of  specification  and 
liquidation  which  occasions  the  defect  most  radical  in  tiie  case 
of  the   plaintiff,  but  the    infirmity  already  noted,  that   the 
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remedy  applied  for  is  not  appropriate.  Ordinary  suits  at  law- 
will  atford  plenary  redress  for  the  grievances  in  question. 

It  is  to  be  observed  that  the  application  for  this  remedy 
rests  upon  the  grounds,  first,  that  by  force  of  the  act  of  1871, 
the  corporation  thereby  created  had  the  legal  right  to  enter 
into  the  contracts  referred  to;  and  that,  second,  under  the 
force  of  the  repealing  act  of  1872,  the  duty  of  carrying  out 
such  contracts,  and  of  paying  all  the  debts  which  had  grown 
out  of  them,  was  thrown  on  the  defendants.  These  grounds, 
which  I  have  assumed,  for  present  purposes,  to  be  correct, 
render  it  undeniable  that  actions  at  law  for  breaches  of  the 
duties  thus  imposed,  will  lie  in  favor  of  the  plaintiff  against 
the  defendants.  There  can  be  no  question  that  if  the  duties 
alleged  exist,  the  defendants  have  rendered  themselves  liable 
to  actions  if  they  have  refused  to  discharge  them.  The  theory, 
therefore,  on  which  the  plaintiff  himself  stands,  conclusively 
demonstrates  that  he  has  in  his  power  the  usual  remedy  for  a 
right  withheld.  This  ousts  him  very  clearly  from  the  extra- 
ordinary remedy  by  mandamus. 

With  regard  to  the  case  in  which  Magie  is  prosecutor,  there 
is  present  another  destructive  element.  It  is  alleged  in  that 
writ  that  the  indebtedness,  the  payment  of  which  is  the  sole 
purpose  of  the  proceeding,  was  put  into  the  form  of  three 
promissory  notes.  In  the  return  to  the  writ  it  is  averred  that 
the  corporation  making  these  notes  was  never  indebted  to  tlie 
said  Magie,  "  either  at  the  time  of  making  said  notes,  or  at 
any  other  time,  for  improvements  made  under  the  act  in  said 
writ  mentioned,  as  in  said  writ  alleged."  The  demurrer 
admits  the  truth  of  this  allegation.  As  this  last  case  stands, 
therefore,  the  court  is  asked  to  order  the  payment  of  these  notes 
which,  it  is  conceded,  are  not  founded  on  any  possible  legal 
consideration.  This  circumstance,  it  is  presumed,  escaped  the 
attention  of  the  counsel  of  the  plaintiff.  The  writs  in  these 
cases,  having  been  improvidently  issued,  should  be  respectively 
quashed. 

Cited  in  Frank  \.  Freeholders  of  Hudson,  10  Vroom  350;  Slate  v.  Disbrow, 
13  Vroom  144;  Ahrens  v.  Fiedler,  14  Vroom  402  ;  Slate  v.  Paterson,  &c.,  E. 
R.  Co,  14  Vroom  510. 
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1,  When  two  or  more  persons,  though  not  acting  in  concert,  occasion  an 
injury,  they  are  severally  liable  for  the  consequences. 

2.  When  a  house  was  badly  built  in  consequence  of  the  joint  neglect  of 
the  architect  and  the  contractor,  a  suit,  founded  on  such  neglect,  will 
lie  against  the  architect  alone. 

S.  Nor  will  the  fact  that  the  owner  of  the  house  refuses  to  pay  the  con- 
tractor a  part  of  the  money  due  to  the  contractor,  on  the  ground  that 
the  house  is  badly  built,  bar  such  suit. 


On  writ  of  error  to  the  Essex  Circuit. 

Argued  at  February  Term,  1874,  before  the  Chief  Jus- 
tice and  Justices  Woodhull,  Van  Syckel  and  Scudder. 

For  plaintiff  in  error,  Chas.  Borcherling  and  Joseph  Coult. 
For  defendant,  Thomas  N.  3Ig  Garter. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  damages  for  which  in- 
<iemntfication  is  sought  in  this  suit,  are  the  results  of  the 
negligence  of  another  party  as  well  as  that  of  the  defendant. 
The  plaintiff  employed  the  defendant  to  oversee,  in  the  capa- 
city of  architect,  the  putting  up  of  a  building,  and  the  verdict 
has  established  that  this  structure  is  defective  in  workman- 
ship and  materials,  in  consequence  of  the  want  of  care  or 
want  of  skill  of  the  contractor  engaged  to  do  the  work,  and 
of  the  defendant  as  architect.  The  loss  comprised  in  the 
present  cause  of  action  has  arisen,  therefore,  by  reason  of  the 
default  of  these  two  persons,  the  contractor  and  the  defendant. 
The  suit  is  against  the  latter,  solely. 

There  can  be  no  doubt  that  when  two  or  more  persons 
occasion,  proximately,  an  injury,  though  not  acting  in  concert, 
they  are  severally  liable  for  the  consequences.  In  this  respect 
there  is  no  difference  between  wrongs  the  result  of  force  and 
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such  as  proceed  from  ignorance  or  carelessness.  Whenever 
the  damage  is  the  product  of  the  contributory  misfeasances 
the  action  will  lie  against  each  of  the  MTong-doers,  and  the 
person  thus  sued  will  be  held  responsible  for  the  entire  detri- 
ment. It  is  the  familiar  rule  of  practice  that  all  or  any  of 
joint  trespassers  may  be  prosecuted,  and  that  such  as  are  thus 
sued  must  answer  for  all  the  consequences  of  the  wrong  done. 
Xor  can  they  claim  contribution,  the  one  from  the  other,  so 
as  to  dispense  the  loss  equally  among  themselves,  the  reason 
being  that  the  law  will  not  undertake  to  adjust  the  burthens 
of  misconduct.  This  principle  is  a  general  one,  applicable  in 
every  case  of  a  tort.  There  are  many  of  the  adjudications 
which  CKcmplify  this  rule  in  its  bearing  with  regard  to  action- 
able neglects.  Thus,  where  an  injury  is  caused  by  the  negli- 
gence of  an  agent,  acting  in  the  line  of  his  employment,  the 
action  may  be  joint  against  such  agent  and  his  principal,  or 
may  be  separate  against  either.  Phelps  v.  Wait,  30  N.  Y.  78  ; 
Wright  v.  Wilcox,  19  Wend.  343.  The  same  ground  of 
decision  was  acted  on  recently  in  this  court,  in  the  case  of 
Bennett  v.  The  New  Jersey  Railroad  Company,  in  which  an 
action  was  sustained  for  a  damage  which  had  been  caused  by 
the  negligence  of  the  defendant  and  that  of  another  party, 
who  was  not  joined  in  the  suit.  It  would  seem,  therefore, 
that  the  right  of  the  present  plaintiff  to  elect  whether  to  bring 
this  action  against  either  the  defendant,  as  the  architect,  or 
against  the  contractor,  for  the  damage  occasioned  by  their 
joint  neglect,  is  indisputable.  To  this  extent  the  case  presents 
no  feature  which  is  not  common  to  many  of  those  which  have 
heretofore  received  judicial  sanction. 

But  there  is  a  circumstance  which  it  has  been  strenuously 
insisted,  individualizes  the  present  subject,  and  varies  it  so  as 
to  remove  it  from  the  operation  of  the  rule  just  mentioned. 
This  peculiarity  is  the  fact  that  the  plaintiif  retains  in  his 
hands  a  part  of  the  price  agreed  to  be  paid  for  the  construc- 
tion of  the  house  in  question,  and  has  refused  to  pay  to  the 
contractor  this  sum,  on  the  ground  of  the  imperfection  of  the 
work  and  materials.     The  argument  built  upon  this  state  of 
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facts  is,  that  as  the  plaintiff  has  the  right  to  retain  the  moneys 
in  his  hands  as  against  the  contractor,  such  moneys  must  be 
looked  upon  as  a  satisfaction,  at  least  to  the  extent  of  such 
sum,  of  the  damages  embraced  in  the  present  verdict. 

It  must  be  admitted  that,  in  a  suit  by  the  contractor  for 
the  residue  of  the  contract  price  now  withheld  by  the  plain- 
tiff, it  would  be  competent  to  show,  in  diminution  of  the 
contract  price,  that  the  building  has  not  been  built  in  the 
manner  stipulated.  This  practice  was  settled  by  this  court 
in  the  case  of  Bouker  et  al.  v.  Handles,  2  Vroom  335.  That 
was  a  suit  to  recover  the  agreed  price  of  a  steam  engine,  and 
the  decision  maintains  the  right  of  the  vendee,  in  mitigation 
of  damages,  to  insist  on  defects  in  the  engine  and  its  want  of 
correspondence  with  the  agreement.  In  the  present  case,, 
therefore,  in  a  suit  by  this  contractor,  for  the  consideration 
agreed  to  be  paid  for  the  building  of  this  house,  these  defects 
for  which  this  verdict  has  held  the  defendant  responsible, 
could  be  set  up  as  a  defence  pt'o  tanto.  And  if  such  action 
had  been  brought,  and  such  defence  had  been  interposed,  and 
it  had  prevailed,  it  seems  to  me  that  the  present  action  would 
have  been  barred.  The  reason  is  that,  although  the  person 
wronged  by  the  negligence  of  two  persons,  can  bring  his 
action  against  both,  or  either,  still  he  cannot  require  a  double 
satisfaction.  That  is,  in  case  such  person  receives  an  indem- 
nification by  a  suit  against  either  of  the  wrong-doers,  he  can- 
not pursue  the  other  wrong-doer  for  the  same  cause  of  action. 
2  Hill,  on  Torts,  p.  459,  §  20.  The  consequence  is,  if  the 
retention  of  the  moneys  in  question  is  to  be  regarded  as  so 
much  paid,  or  as  a  satisfaction  for  these  same  damages  now 
recovered,  it  is  clear  that  the  verdict  against  this  defendant  is 
not  legal.  The  plaintiff  is  not  entitled  to  keep  the  moneys 
now  in  his  hands,  as  a  compensation  for  damages,  and  then 
proceed,  under  process  in  this  action,  to  levy  a  corresponding 
sum  for  the  same  damages  out  of  this  defendant.  That  would 
obviously  be  a  double  satisfaction  for  the  same  wrong,  to 
which  he  is  not  entitled  in  law  nor  in  justice. 

But  the  weak  point  in  this  part  of  the  defence  is,  that  the 
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money  thus  retained  cannot  be  regarded  as  a  satisfaction. 
The  contractor  has  not  consented  to  the  retention  of  tliis 
money,  and  at  any  time  may  bring  suit  for  it.  The  plaintiff 
is  not  entitled  to  measure  his  own  damages,  and  whether  he 
can  retain  this  money,  or  any  part  of  it,  is,  as  between  himself 
and  the  contractor,  an  open  question.  If  this  money  had, 
either  by  agreement  or  by  an  adjudication,  been  fixed  in  his 
hands,  it  might  have  been,  very  properly,  regarded  by  the 
<;ourt  as  a  satisfaction.  But,  under  existing  circumstances,  it 
is  nothing  but  so  much  money  impounded  by  the  plaintiff  in 
his  own  hands,  where  it  will  remain,  until  the  right  to  it  shall 
be  settled,  either  by  the  agreement  of  the  parties  or  of  a  course 
of  law.  I  can  see  no  propriety  in  holding  that  this  money. 
Tinder  present  conditions,  is  to  be  taken  as  an  absolute  satis- 
faction of  the  damages  embraced  in  this  verdict.  The  effect 
of  sustaining  the  recovery  in  this  case  will  be  to  permit  the 
plaintiff  to  select  the  particular  wrong-doer  against  whom  he 
"will  first  proceed — a  right  which,  we  have  seen,  belongs  to 
liim  upon  general  principles.  If  he  shall  prove  successful  in 
such  pursuit,  the  result  will  be  to  free  the  money  now  detained 
by  him,  to  the  extent  which  it  represents  the  damages  which 
^vill  be  thus  compensated.  It  is  true  that  in  this  way  the 
burthen  of  sustainino-  this  loss  is  shifted  on  to  the  defendant 
as  architect,  from  the  contractor,  who  will  thus  be  enabled, 
so  far  as  the  present  damages  are  concerned,  to  recover  the 
money  in  question.  But  it  is  to  be  borne  in  mind,  and  the 
circumstance  is  an  additional  reason  why  the  money  retained 
■cannot  be  considered  as  a  satisfaction  of  this  cause  of  action, 
that  the  money  in  question  may  be  kept  back  by  the  plaintiff 
on  the  foot  of  other  damages  than  those  embraced  in  this  suit. 
For  it  is  not  a  necessary  consequenee  that  the  defendant  is 
responsible  for  every  part  of  the  neglects  or  misconduct  of 
the  contractor  in  the  doing  of  the  work  in  question.  There 
■was  a  sameness  of  responsibility  only,  when  the  negligence  of 
the  contractor  was  such  as  to  be  discoverable  by  the  exercise 
of  reasonable  care  and  skill  on  the  part  of  the  architect ;  for 
the  effects  of  negligence  beyond  this  measure,  the  contractor 
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alone  would  be  answerable.  It  is  not  practicable  for  the 
court  here  to  say  that  the  money  retained  by  the  plaintiff  is 
not  held  as  a  guarantee  against  losses  for  which  a  responsi- 
bility rests  exclusively  upon  the  contractor;  if  so  held,  the 
present  suit,  to  this  degree,  will  have  no  effect  on  the  right  of 
the  parties  in  this  fund.  The  case  then,  in  principle,  is  thus. 
to  be  summed  up :  the  damages  recovered  are  the  result  of 
the  negligence  of  two  persons — of  the  architect  and  the  con- 
tractor ;  the  plaintiff  had  his  remedy  against  either,  and  ha& 
elected  to  sue  the  former  ;  the  money  in  the  hands  of  the  plain- 
tiff cannot  be  regarded  as  a  satisfaction — first,  because  the 
plaintiff's  right  to  it  is  not  established ;  and,  second,  because 
it  may  be  held  as  an  indemnification  against  other  damages 
than  those  within  the  scope  of  the  present  suit. 

The  result  is,  that  judgment  must  be  entered  in  the  verdict. 


FREDEKICK  WEISS  v.  HERMANN  JAHN. 

Under  the  first  section  of  the  supplement  of  1848  to  the  act  concerning 
distresses,  goods  taken  from  the  demised  premises  during  the  term, 
but  before  the  rent  accrued,  can  be  distrained  off  the  demised  premises 
for  such  subsequently  accruing  rent,  within  thirty  days  after  their 
removal. 


In  replevin.     On  case  certified  from  the  Hudson  Circuit. 

The  defendant,  Jahn,  as  bailiff  of  one  Ruh,  distrained  the 
goods  of  plaintiff,  Weiss,  in  Hoboken,  in  November,  1871, 
for  ^125,  one  quarter's  rent  due  on  November  1st,  1871, 
in  advance,  for  premises  in  Union  Hill,  hired  by  Weiss  from 
Ruh,  from  May  1st,  1871,  to  May  1st,  1872.  Weiss  had 
removed  from  the  premises  in  Union  Hill  a  few  days  before 
November  1st,  1871,  but  less  than  thirty  days  before  the  dis- 
tress, taking  with  him  the  goods  which  were  afterwards 
distrained,  but  he  left  a  few  articles  (not  distrained)  on  the 
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demised   premises  until  after  November  1st,  1871,  and  the 
keys  were  actually  delivered  to  Ruh  after  that  day. 

Weiss  replevied  the  goods  taken  in  distress,  and  the  ques- 
tion certified  to  the  Supreme  Court  is,  whether,  under  the  cir- 
cumstances above  set  fortli,  the  goods  taken  fi-om  the  demised 
premises  during  the  term,  but  before  the  rent  accrued,  could 
be  distrained  oif  the  demised  premises  for  such  subsequently 
accruing  rent,  within  tiiirty  days  after  their  removal?  If  the 
court  shall  advise  that  such  a  distress  is  legal,  then  judgment 
shall  be  rendered  for  defendant  for  $125,  and  interest  from 
November  1st,  1871 ;  if  not,  then  judgment  shall  be  for 
plaintiff. 

Argued  at  February  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Van  Syckel  and  Wood- 
hull. 

For  the  defendant,  J.  Dixon. 

The  opinion  of  the  court  was  delivered  by 

WooDHULL,  J.  Distress  for  rent  being  merely  a  remedy 
for  the  non-payment  of  rent  in  arrear,  it  can  in  no  case  be 
lawfully  made  before  the  rent  is  due,  by  the  terms  of  the 
lease.     3  Bl.  Com.  6,  7 ;  Bradb.  Dis.  87,  (1  Lmv  Lib.  53.) 

But  on  whatever  day  the  tenant  agrees  that  the  rent  shall 
become  due,  the  landlord  may  distrain  for  it  at  that  time. 
Buckley  v.  Taylor,  2  T.  E.  600 ;  Bradb.  Dis.  69,  89,  (1  Law 
Lib.  43,  55.) 

Rent  payable  in  advance  may  therefore  be  distrained  for 
immediately,  if  not  paid  when  due.  Biissell  v.  Doty,  4  Cow. 
576 ;  Peters  v.  Neickirk,  6  Cow.  103 ;  Conway  v.  Stark- 
weather, 1  Den.  113. 

As  rent,  however,  is  not  strictly  dlie  until  the  last  minute 
of  the  natural  day  on  which  it  is  reserved,  it  cannot  be  dis- 
trained for  before  the  next  day.  Bradb.  89,  (1  Law  Lib. 
55);  Duppa  v.  Mayo,  1  Saund.  287;  lb.  2^^,  note  (17); 
Rockingham  v.  Oxenden,  2  Salk.  578,  and  cases  cited. 
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It  follows  from  these  principles,  that  for  the  quarter's  rent 
due  November  1st,  1871,  the  goods  in  question,  whether  on 
or  ofF  the  demised  premises,  were  not  liable  to  distress  until 
November  2d,  1871. 

On  what  day  in  November  they  were  distrained,  does  not 
appear. 

The  statement  in  the  ease  does  not  exclude  the  supposition 
that  it  may  have  been  on  the  first  day  of  that  month,  at  which 
time,  as  has  just  been  shown,  they  could  not  be  lawfully  dis- 
trained, even  on  the  demised  premises. 

It  may  reasonably  be  presumed,  however,  from  the  circum- 
stances stated,  and  I  shall  assume  the  fact  to  be,  that  the  dis- 
tress in  this  case  was  made  after  the  1st  day  of  November, 
1871.  It  was  also  made  within  thirty  days  after  the  removal 
of  the  goods  from  the  demised  premises ;  so  that  there  can  be 
no  valid  objection  to  the  distress,  on  the  ground  that  it  was 
not  made  at  the  proper  time. 

But  as  there  was  no  rent  actually  due  when  the  goods  were 
removed,  the  question  remains  w^hether  they  could  lawfully 
be  distrained  oif  of  the  demised  premises,  even  within  the 
thirty  days. 

At  the  common  law,  a  distress  for  rent  could  be  made  only 
on  the  demised  premises.     3  Bl.  Com.  11. 

The  single  exception  to  this  rule  was,  that  if  the  landlord, 
going  to  distrain,  saw  the  cattle  on  the  demised  premises,  and 
the  tenant,  to  prevent  the  distress,  drove  them  from  oiF  the 
premises,  the  landlord  might  then  follow  and  distrain  them, 
Poole  V.  Longuevill,  2  Saund.  284,  n.  (2.) 

Even  in  a  case  of  a  clandestine  and  fraudulent  removal  of 
goods  from  the  demised  premises  by  the  tenant  for  the  pur- 
pose of  avoiding  a  distress,  the  landlord  was  without  remedy. 
A  provision  in  the  statute  8  Anne,  ch.  14,  §  2,  was  the  first 
to  give  the  landlord  any  redress  in  such  a  case,  by  empower- 
ing him  to  follow  and  distrain  the  goods,  within  five  days 
after  their  removal.  And  this  provision  was  afterwards  en- 
larged by  statute  11    Geo.  II,  cA.  19,  §  1,  by  extending  the 
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term  within  which  the  removed  goods  may  be  followed  and 
distrained,  to  thirty  days. 

In  construing  this  remedial  provision  of  the  statutes  just 
referred  to,  it  has  been  almost  uniformly  held  by  the  English 
courts,  notwithstanding  the  doubt  expressed  by  Lord  Ellen- 
borough  in  Furneaux  v.  Foiherby,  4  Camp.  136,  that  the 
landlord's  right  to  follow  goods  removed  from  the  demised 
premised  does  not  attach,  unless  the  rent  has  actually  become 
due  before  the  removal.  Watson  v,  3Iain,  3  Fsp.  15 ;  Rand 
V.  Vaughn,  1  Bing.,  N.  S.,  767  ;  Poole  v.  Longuevill,  2  Saund, 
284,  note  (2.)     See  contra  Dibble  v.  Bowater,  2  El  &  Bl.  563. 

The  only  substantial  difference  between  the  14th  section  of 
our  act  concerning  distresses  {Nix.  Dig.  242)*  and  statute  11 
Geo.  II,  ch.  19,  §  1,  seems  to  be  that,  by  our  act,  the  land- 
lord's right  to  follow  goods  off  the  demised  premises,  depends 
simply  upon  the  fact  that  they  have  been  conveyed  away  by 
the  tenant,  no  matter  how  or  for  what  purpose,  leaving  rent 
due  and  unpaid ;  while,  in  addition  to  this,  the  landlord,  to 
bring  his  case  within  the  English  statute,  must  show  that  the 
goods  were  removed  fraudulently  or  clandestinely  to  prevent 
him  from  distraining.  Parry  v.  Duncan,  7  Bing.  243. 
In  other  respects,  the  provisions  of  the  two  sections  are  the 
same,  and  ought  to  receive  the  same  construction. 

By  the  statute  11  Geo.  II,  the  right  to  follow,  &c.,  is 
given,  "  in  case  any  tenant,  &c.,  shall  convey  away,  &c.,  to 
prevent  the  landlord  from  distraining,  &c.,  for  arrears  of 
rent;"  our  14th  section  gives  the  right,  "if  any  tenant,  &c., 
shall  convey  away,  &c.,  leaving  the  rent,  or  any  part  thereof^ 
unpaid."  The  diiference  between  the  two,  with  respect  to 
the  point  now  under  consideration,  is  merely  verbal. 

By  rent  unpaid,  in  our  act,  is  meant  nothing  else  than 
arrears  of  rent — that  is,  rent  behind  in  payment,  althougli  due. 

This  is  placed  beyond  doubt,  by  the  fact  that,  twice  in  the 
same  section,  these  very  words,  "  arrears  of  rent,"  are  found 
referring  back  to  the  clause,  "  leaving  the  rent,  or  any  part 
thereof,  unpaid." 

As  our  act  concerning  distresses  was  passed   originally  in 
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1795,  and  remained  Mdthout  material  change  until  1848,  it 
results,  from  what  has  been  said,  that,  previous  to  the  year 
1848,  our  law  gave  no  right  to  distrain  in  a  case  like  the 
present. 

A  tenant,  by  simply  removing  his  goods  from  the  demised 
premises  a  day  or  two  before  the  rent  became  due,  might  defeat 
the  landlord's  remedy  by  distress. 

It  was  in  view  of  this  defect  in  the  law,  as  it  then  stood, 
and  for  the  very  purpose  of  supplying  it,  that  the  supplement 
of  March  9th,  1848,  was  passed. 

The  first  section  of  this  supplement  reads  as  follows : 
"  The  fourteenth  section  of  the  act  to  which  this  is  a  supple- 
ment, shall  extend  to  all  cases  where  rent  shall  have  accrued 
and  shall  be  unpaid,  upon  any  demise  or  contract  hereafter 
made,  although,  by  the  terms  thereof,  the  rent  shall  not  be 
payable." 

This  language  is  not  free  from  obscurity ;  and,  taken  out 
of  its  connection  with  that  part  of  the  14th  section  to  which 
it  relates,  is  scarcely  intelligible.  But,  reading  it  in  that 
connection,  and  bearing  in  mind  what  that  part  of  the  14th 
section  had  always,  up  to  that  time,  been  understood  to  mean, 
it  will  be  difficult,  I  think,  to  resist  the  conclusion  that  the 
very  object  of  this  section  was  to  bring  within  the  operation 
of  the  14th  section  precisely  such  cases  as  the  one  now  before 
us.  The  words,  "where  rent  shall  have  accrued,  and  shall 
be  unpaid,"  as  well  as  the  words,  "  although,  &c.,  the  rent 
shall  not  be  payable,"  have  reference  to  the  time  of  removal, 
and  I  understand  their  effect  to  be  simply  this:  the  14th 
section  gave  the  right  to  distrain  off  the  premises  only  when 
there  was  rent  unpaid  and  payable  at  the  time  the  goods  were 
removed ;  as  enlarged  by  the  first  section  of  the  supplement 
of  1848,  it  gives  the  same  right  whenever  there  is  rent  unpaid, 
although  not  yet  payable  at  the  time  of  the  removal. 

The  Circuit  Court  is  advised  that  the  distress  in  question 
was  legal. 

Cited  in  Newell  v.  Clark,  17  Vroom  370 ;  Rev.,  p.  311,  §  14. 
Vol.  VIII.  G 
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TITUS  &  SCUDDER  v.  THE  CAIRO  AND  FULTON  RAILROAD 
COMPANY. 

1.  An  agreement  to  engraft  new  terms  upon  an  existing  contract  not 
binding,  if  without  consideration. 

2.  The  authority  of  G.  to  sell  bonds  of  the  company  will  not  be  inferred 
from  his  position  as  director  of  the  company,  nor  from  the  fact  that 
the  president  of  the  company  gave  him  a  power  of  attorney  to  sell. 
The  authority  of  the  president  to  execute  such  power  of  attorney  must 
be  shown. 

On  rule  to  show  cause. 

Argued  at  February  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Yax  Syckel  and  Wood- 

HDXiL. 

For  the  plaintiffs,  Jos.  C.  Potts  and  C.  Parker. 
For  the  defendants,  B.  Williamson. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  In  the  fall  of  1867  the  plaintiffs  agreed 
to  purchase  of  Dr.  Guthrie,  the  general  financial  agent  of  the 
Cairo  and  Fulton  Railroad  Company,  twenty-five  bonds  of 
the  said  company,  of  the  par  value  of  $1000  each,  for  the 
sum  of  $5000,  $1000  of  the  purchase  money  was  paid  by 
the  plaintiffs  to  Dr.  Guthrie,  at  or  about  the  time  of  the  nego- 
tiation of  the  contract,  and  the  balance  was  paid  during  the 
spring  of  1868.  At  the  time  the  bargain  was  concluded  the 
bonds  were  not  delivered  to  the  plaintiffs,  but  subsequently 
and  shortly  after  the  date  thereof  the  following  acceptances 
were  sent  by  mail  to  the  plaintiffs,  either  by  Dr.  Guthrie,  or 
by  General  Brayman,  who  wa.s  president  of  the  company : 

M.  Brayman,  Esq. 

President  of  the  Cairo  and  Fulton  P.  P.  Co.,  of  Arkansas : 

Sir— ^Pursuant  to  the  contract  between  Jos.  C.  Potts  and 

myself,  dated  the  20th  day  of  June,  1867,  and  approved  by 
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you  at  the  same  date,  please  deliver  to  the  order  of  B.  W. 
Titus,  out  of  the  first  issue  of  the  bonds  of  the  Cairo  and 
Eulton  Railroad  Company,  of  Arkansas,  hereafter  to  be  made 
under  said  contract  and  coming  to  me,  fifteen  bonds  (15)  of 
$1000  each,  and  this  shall  be  your  voucher  for  the  same,  and 
oblige  Yours, 

C.  B.  GUTHEIE.       ' 

New  York,  April  16th,  1868. 

-Endorsed  as  follows : 

Speingfield,  III.,  April  14th,  1868. 
Accepted. 

M.  Brayman, 
President  Cairo  and  Fulton  M.  R.  Co. 

Ne^v  York,  June  1st,  1868. 
M.  Brayman,  Esq., 

President  Cairo  and  FvMon  R.  R.,  of  Arkansas: 
Sir — Pursuant  to  the  contract  between  J.  C.  Potts  and 
myself,  dated  the  20th  of  June,  1867,  and  approved  by  you 
June  24th,  1867,  please  deliver  to  the  order  of  B.  "W.  Titus, 
out  of  the  first  issue  of  bonds  of  the  Cairo  and  Fulton  Rail- 
road Company,  of  Arkansas,  hereafter  to  be  made  under  said 
contract,  and  coming  to  me,  (10)  ten  bonds  of  $1000  each, 
and  this  shall  be  your  receipt  for  the  same,  and  oblige 
Yours,  &c., 

C.  B.  Guthrie. 
Endorsed  as  follows : 

Accepted.  Payable  when  bonds  are  issuable  upon  the  con- 
tract within  referred  to. 

M.  Brayman, 
President  and  Financial  Agent. 

The  plaintiffs  demanded  the  bonds  repeatedly  of  the  com- 
pany, and  failing  to  receive  them,  brought  this  suit  to  recover 
damages  for  their  non-delivery.     The  case  was  tried  before 
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the  Hudson  Circuit,  by  the  assent  of  parties,  without  a  jury,, 
and  the  damages  of  the  plaintiffs  assessed  at  the  sum  of 
$17,750.  On  the  trial  of  the  cause  the  contract  l)etween  Potts 
and  Guthrie  was  not  offered  in  evidence,  nor  was  there  any 
evidence  to  show  that,  by  the  terms  of  that  contract,  any 
bonds  were  issuable  at  the  time  this  action  was  commenced. 
'  The  defendants  insist,  in  the  first  place,  that  the  two  drafts 
and  acceptances  contain  the  agreement  between  the  parties,, 
which  cannot  be  contradicted  by  parol,  and  that  in  the  entire 
absence  of  proof  to  show  a  right  on  the  part  of  the  plaintiffs 
to  the  bonds  under  the  written  contract,  no  recovery  can  be 
had.  These  acceptances  unquestionably  make  the  delivery 
of  the  securities  depend  upon  a  contingency  which  is  not 
shown  to  have  happened,  and  must,  if  the  case  rests  upon  them, 
defeat  the  action,  provided  the  Potts  contract  was  not  re- 
scinded. But  the  premises  from  which  this  result  flows,  I 
think,  are  not  well  founded. 

Dr.  Guthrie  and  B.  W.  Titus  were  the  only  witnesses  sworn 
in  the  case,  and  they  both  testify  that  the  engagement  between 
Dr.  Guthrie  and  the  plaintiffs  was  a  general  one ;  that  it  had 
no  connection  with  the  contract  between  Potts  and  Guthrie ; 
that  it  was  an  absolute  undertaking  to  deliver  within  a 
reasonable  time,  twenty-five  bonds  in  consideration  of  the  sum 
of  $5000,  subject  to  no  condition  or  uncertainty  whatever. 
Conceding  the  authority  of  Dr.  Guthrie  to  sell  the  bonds  on 
behalf  of  the  company,  the  parol  agreement  was  complete, 
and  fully  defined  the  rights  and  obligations  of  the  parties  to 
it.  After  the  purchase  money  had  been  paid,  Dr.  Guthrie,, 
without  the  knowledge  or  suggestion  of  the  plaintiffs,  drew 
these  drafts  and  sent  them  to  General  Brayman,  who  en- 
dorsed his  acceptance  and  forwarded  them  by  mail  to  the 
plaintiffs.  The  drafts  as  accepted,  engrafted  upon  the  origi- 
nal contracts  new  terms  by  which  the  obligation  of  the 
defendants  to  perform  their  part  of  the  bargain  which  was, 
before  that,  absolute  and  unconditional,  is  made  to  depend 
upon  the  performance  of  a  contract  between  other  parties  over 
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which  the  plaintiffs  had  no  control  nor  even  a  knowledge  of 
its  contents,  so  far  as  appeared  in  the  cause. 

The  drawing  of  the  draft  and  the  acceptance  were  the  acts 
of  one  party  only  to  the  agreement;  and  even  if  the  assent 
of  the  plaintiffs  will  be  implied  from  the  fact  that  they  re- 
ceived the  drafts  by  mail  and  retained  them  without  signify- 
ing their  dissent,  which  may  well  be  doubted,  its  effect  would 
be  to  rescind  a  valid  subsisting  contract  and  substitute  in  its 
place  an  entirely  new  and  different  one.  No  consideration 
being  shown  for  such  new  undertaking,  it  will  not  be  binding 
upon  the  plaintiffs,  and  they  may  recover  on  the  original  con- 
tract. 

Admitting,  however,  the  validity  of  the  written  contract, 
the  same  result  must  be  reached. 

This  was  an  agreement  for  the  delivery  of  currency  bonds. 
It  appears  t^at  the  company  subsequently  determined  not  to 
issue  any  currency  bonds,  but  to  put  upon  the  market  gold 
bonds  in  their  place;  and  in  the  winter  of  1869,  Dr.  Guthrie 
and  General  Brayman  agreed  with  the  plaintiffs  to  give  them 
gold  bonds  instead  of  the  currency  bonds.  The  Potts  con- 
tract, which  was  in  force  at  the  date  of  the  acceptances,  was 
afterwards  abrogated,  the  time  of  its  abrogation  not  affirm- 
atively appearing.  The  stipulation  to  substitute  the  gold 
bonds  was  unconditional,  and  it  is  fair  to  presume,  either  that 
the  bonds  M'ere  then  deliverable  according  to  the  contract 
with  Potts,  if  it  was  then  in  force,  or  that  said  contract  had 
been  rescinded  by  mutual  consent  of  the  parties  to  it.  If  the 
company,  without  the  concurrence  of  the  plaintiffs,  consented 
to  the  abrogation  of  the  Potts  contract,  they  incurred  a  re- 
sponsibility to  the  plaintiffs  which  would  support  a  promise 
to  give  the  gold  bonds. 

In  further  defence  to  this  suit,  it  is  denied  that  Dr.  Guthrie 
had  authority  from  the  company  to  sell  these  bonds.  It  is 
true  that  the  bonds  were  negotiated  at  a  very  unusual  dis- 
<50unt,  having  been  taken  by  the  plaintiffs  at  twenty  per  cent, 
of  their  par  value. 

There  is  no  pretence  in  the  case  that  there  was  any  fraud 
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or  collusion  between  the  plaintiffs  and  the  agent,  and  if  the 
sale  was  the  act  of  the  company,  it  cannot  be  disturbed.  It 
is  proper  to  say  that  the  road  was  not  then  built,  the  com- 
pany was  much  embarrassed  in  its  finances,  and  its  future 
very  uncertain. 

The  authority  of  Dr.  Guthrie  cannot  be  inferred  from  his 
position  as  director  of  the  company,  nor  from  the  fact  that 
General  Brayman,  as  president,  by  an  appointment  under  his 
hand  dated  October  17th,  1866,  constituted  Dr.  Guthrie  the 
general  financial  agent  of  the  company  for  the  city  of  New 
York,  with  power  to  secure  stock  subscriptions  and  receipt 
for  payments ;  to  negotiate  loans ;  to  arrange  contracts  for 
construction  and  equipment;  to  incur  and  adjust  expenses, 
and  in  general,  to  take  care  of  the  interests  and  affairs  of  this 
company  in  the  city  of  New  York.  Power  in  the  president 
to  make  such  appointment  must  be  shown. 

In  the  absence  of  anything  in  the  act  of  incorporation  be- 
stowing special  power  upon  the  president,  he  has  from  his 
mere  official  station,  no  more  control  over  the  corporate  prop- 
erty and  funds,  than  any  other  director.  The  affairs  of  cor- 
porate bodies  are  within  the  exclusive  control  of  their  boards 
of  directors,  from  whom  authority  to  dispose  of  their  assets 
must  be  derived. 

The  act  of  a  president  or  other  officer,  unless  it  is  shown  to 
pertain  to  his  official  duty,  or  to  be  within  the  scope  of  his 
employment,  cannot  be  regarded  as  the  act  of  the  corporation, 
and  is  not  binding  upon  it. 

If  any  authority  is  necessary  upon  a  rule  of  law  so  Avell 
settled,  it  may  be  found  by  reference  to  Angdl  &  Ames  on 
Corporations,  §§  297,  298  and  299. 

The  authority  requisite  to  charge  the  company,  must  there- 
fore be  derived  from  the  board  of  directors,  and  in  this  case, 
that  is  sufficiently  shown. 

Dr.  Guthrie  testifies  that  he  had  a  power  of  attorney,  simi- 
lar to  the  one  executed  to  him  by  the  president,  entered  upon 
the  books  of  the  company  and  forwarded  to  him  by  the  sec- 
retary ;  and  that  by  a  resolution  of  the  board,  General  Bray- 
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man  had  general  charge  of  all  its  affairs  in  connection  with 
himself  or  separate  from  him,  if  he  chose  to  act.  Dr.  Guthrie 
had  acted  as  financial  agent  of  the  company  for  three  or  four 
years  prior  to  the  transaction  M'ith  plaintiffs,  and  its  manage- 
ment was  principally  entrusted  to  himself  and  the  president. 
In  addition  to  this,  the  money  received  from  the  plaintiffs, 
was  appropriated  to  the  purposes  of  the  company.  In  my 
opinion  the  rule  to  show  cause  should  be  discharged. 

Cited  in   Titus  &  Scudder  v.  C.  &  F.  R.  R.  Co.,  17  Vroovi  405  ;   Titus  & 
Scudder  v.  C.  &  F.  B.  R.  Co.,  12  C.  E.  Green  104. 


HENRY  HILL  v.  ANDREW  A.  SMALLEY. 

H.  and  S.  entered  into  business,  October  1st,  1871,  to  continue  until 
April  1st,  1875,  unless,  at  the  expiration  of  eighteen  months  from- the 
former  date,  the  business  did  not  pay  its  own  expenses,  in  which  event, 
S.  was  to  have  the  right  to  close  it  after  that  time.  The  entire  working 
capital,  $-3000,  was  furnished  by  S.  It  appearing  that,  on  the  8th  of 
August,  1872,  this  working  capital  was  lost — held,  that  S.  was  not 
obliged  to  furnish  more  capital,  or  to  pledge  his  credit  in  the  prose- 
cution of  the  business,  and  that  he  might,  therefore,  terminate  the 
agreement,  August  8th,  1872,  subject  to  his  liability  to  pay  H.  wages 
to  April  1st,  1873. 


In  covenant.     On  rule  to  show  cause. 

Argued  at  February  Term,  1874,  before  the  Chief  Jus- 
tice, and  Justices  Scudder,  Van  Syckel  and  Woodhull. 

For  the  plamtiff,  L.  3Ig Carter  and  Thos.  N.  McCaHer. 
For  the  defendant,  Jos.  Coult  and  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  was  instituted  to  recover 
damages  for  the  breach  of  a  written  contract  made  between 
these  parties,  under  date  of  September  28th,  1871.     By  the 
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agreement,  the  parties  entered  into  the  grist-mill  and  kindling- 
wood  business  in  the  city  of  Newark.  Smalley,  who  was  the 
capitalist,  agreed  to  invest  in  the  undertaking  an  amount  not 
less  than  $10,000,  and  as  much  more  as  would  be  sufficient 
to  secure  a  w^orking  capital  of  $5000  over  and  above  the  cost 
of  the  improvements  necessary  to  conduct  the  business. 

Smalley  also  agreed  to  employ  Hill  in  the  business,  and  to 
pay  him  $200  per  month,  together  with  such  sum  as  would 
make  his  total  compensation  equal  to  fifty  per  cent,  of  the 
net  profits.  The  following  items  were  to  be  considered 
among  the  expenses : 

1.  Hill's  salary  of  $2400  per  year. 

2.  A  similar  sum  of  $2400  to  be  drawn  by  Smalley. 

3.  The  rent  of  the  wharf,  at  $1500  per  year. 

4.  Interest  at  seven  per  cent,  on  the  capital  invested. 

5.  Necessary  repairs. 

The  business  was  to  commence  at  once,  and  to  continue 
until  Apx'il  1st,  1875,  unless,  at  the  expiration  of  eighteen 
months  from  October  1st,  1871,  the  business  did  not  pay  its 
own  expenses,  exclusive  of  the  $2400  to  be  drawn  by  Smalley, 
in  which  event,  Smalley  was  to  have  the  right  to  close  said 
business  from  and  afler  that  time.  On  the  8th  of  August, 
1872,  Smalley  terminated  the  agreement  by  discharging  Hill 
from  his  employment,  which  is  the  breach  alleged  in  the  dec- 
laration. The  damages  claimed  and  recovered,  were  the 
plaintiff's  wages  and  the  supposed  profits  which  might  have 
accrued  to  the  plaintiff,  if  the  service  had  continued.  On  the 
trial  of  the  cause,  the  plaintiff  obtained  a  verdict  for  $4500. 
By  a  balance  sheet  prepared  by  the  plaintiff  himself, 
August  8th,  1872,  and  offered  in  evidence  in  the  cause,  the 
assets  of  the  concern  consisted  of  the  following  items : 

Cash $774  24 

Wood  on  hand 1236  33 

Implements,  at  cost 309  18 

Furniture,  at  cost 255  92 

Barrels 67  13 
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Teams,  at  cost $1493  45 

Collectible  accounts 870  58 

Entire  assets $5006  83 

Debts 9988  43 

Loss  to  August  8th,  1872 $4981  60 

If  to  this  is  added  interest  on  the  capital  invested  by  Smalley, 
and  the  depreciation  in  value  of  the  implements,  furniture,  and 
teams,  it  appears  that  when  the  plaintiff  was  discharged,  more 
than  $5000  had  been  lost  in  the  business.  The  defendant  had 
engaged  to  furnish  only  $5000  for  working  capital,  and  was, 
therefore,  under  no  obligation  to  provide  more  when  that  was 
■exhausted  ;  nor  was  he  holden  by  any  provision  of  the  contract 
to  pledge  his  credit,  after  the  loss  of  the  $5000.  It  would 
be  a  very  unreasonable  interpretation  of  the  agreement  to 
require  the  defendant  to  continue  the  business  after  the  entire 
capital  was  lost,  I  think  he  had  a  right  to  withdraw 
from  it  as  he  did,  subject  to  his  absolute  and  unconditional 
liability  to  employ  Hill  until  April  1st,  1873.  The  plaintiff's 
right  to  wages  under  that  employment  was  clearly  and  accu- 
rately stated  by  the  court  at  the  trial  below.  In  estimating 
the  loss  of  the  entire  working  capital,  Hill's  wages,  during 
the  time  the  improvements  necessary  to  conduct  the  business 
were  being  made,  were  added  to  the  expenses,  but  so  the  con- 
tract is  written,  and  the  parties  must  stand  upon  it.  The 
business  was  to  commence,  not  when  the  improvements  were 
■completed,  but  on  the  28th  of  September,  1871,  and  in  com- 
puting the  loss  the  only  item  of  expense  to  be  excluded  was 
the  S2400  reserved  to  Smalley. 

The  rule  to  show  cause  should  be  made  absolute  and  a  new 
trial  granted,  unless  the  plaintiff  elects  to  let  the  verdict  stand 
for  a  sum  sufficient  to  cover  his  stipulated  wages  from  the 
time  of  his  dimissal  by  defendant,  until  April  1st,  1873.  If 
counsel  cannot  agree  upon  the  amount  the  court  will  settle  it. 
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WILLIAM  PAUL  ET  AL.  v.  EDWARD  HAZLETON. 

1.  Fishing  for  oysters  in  the  navigable  waters  of  this  state,  is  a  right  com- 
mon to  all  its  citizens,  which  may  be  exercised  by  them  at  jvill,  except 
so  far  as  it  is  restrained  by  positive  law. 

2.  The  legislature  may  grant  the  right  to  plant  oysters  in  the  bed  of 
navigable  streams  to  one  citizen  to  tiie  exclusion  of  others. 

3.  Section  1  of  the  supplement  to  the  oyster  law,  appioved  March  9th, 
1855,  {Nix.  Dig.  134,  pi.  26,)  gives  such  exclusive  right  to  the  adjacent 
land  owner,  when  he  stakes  it  off  in  good  faith  for  planting.  But  it  is 
a  mere  license  to  the  land  owner,  subject  to  revocation. 

4.  The  action  of  trespass  will  lie  for  an  invasion  of  this  right. 


In  trespass.  On  case  certified  from  the  Ocean  Circuit 
for  the  advisory  opinion  of  the  Supreme  Court. 

Argued  at  Febuary  Terra,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Van  Syckel  and  Wood- 
hull. 

For  the  plaintiifs,  W.  H.  Vredenburgh  and  C.  Parker. 
For  the  defendant,  A.  C.  3IcLean  and  A.  Broicning. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  plaintiifs  are  the  owners  of  certain 
meadows  on  either  side  of  Log  Creek  pond,  in  the  county  of 
Ocean. 

Log  Creek  pond  is  a  public  navigable  water,  where  the 
tide  ebbs  and  flows,  but  it  leads  to  no  public  landing.  The 
plaintiffs  planted  stakes  in  the  bed  of  the  stream  where  it 
was  about  eight  chains  wide,  thus  marking  about  twenty  acres 
of  land  under  water,  where  there  were  no  natural  oysters,  for 
the  purpose  of  planting  it  with  oysters.  On  the  next  day  the 
defendant  entered  and  planted  oysters  within  the  range  of  the 
stakes,  before  the  plaintiffs  had  planted  it,  and  afterwards 
gathered  the  oysters  for  his  own  use.  This  is  the  tresjjass 
laid  in  the  declaration. 

It  must  be  considered  as  settled  law  in  this  state — 
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1st.  That  the  title  to  the  bed  of  navigable  streams  is  abso- 
lute in  the  state ;  and 

2d.  That  fishing  for  oysters  in  the  navigable  waters  of  this 
state  is  a  right  common  to  all  its  citizens,  which  may  be  ex- 
ercised by  them  at  will,  except  so  far  as  it  is  restrained  by 
positive  law.  Arnold  v.  3Iundy,  1  Hakt.  1 ;  Gough  v.  Bell^ 
1  Zab.  157  ;  S.  C,  2  Zab.  441  ;  Stevens  v.  Pater  son  and  New- 
ark R.  R.  Co.,  5  Vroom  532. 

In  Gough  I'.  Bell,  Chief  Justice  Green  did  not  assent  to  the 
declaration  in  Arnold  v.  Mundy,  that  the  legislature  could  not 
by  grant  limit  common  rights  or  appropriate  lands  covered 
by  water  to  individual  enjoyment,  to  the  exclusion  of  the 
public  common  rights  of  navigation  or  fishery,  and  his  view 
has  been  accepted  as  the  law  of  this  court  in  Stevens  v.  The 
Paterson  and  Newark  Railroad  Company. 

The  right  of  fishing  for  oysters  in  navigable  waters  is  com- 
mon to  all  the  citizens  of  the  state,  in  the  absence  of  any 
exclusive  grant  or  license  to  the  individual. 

Section  1  of  the  supplement  to  the  oyster  law,  approvect 
March  9th,  1855,  {Nix.  Dig.  134,  pi.  26,)*  provides,  "That 
it  shall  be  lawful  for  any  person  or  persons  owning  marsh  or 
meadow  lands  in  this  state,  within  the  boundaries  of  which 
there  shall  be  creeks,  ditches  or  ponds,  wherein  clams  and 
oysters  do  or  will  grow,  to  lay  or  plant  clams  and  oysters 
therein,  f®r  the  use  and  benefit  of  such  owners,  and  for  the 
preservation  of  which  he  is  to  properly  stake  off  such  clam 
and  oyster  ground,  so  as  not  to  interfere  with  the  passing  and 
repassing  of  vessels,  but  sufficient  to  designate  where  the  same 
is  planted."  This  section  gives  to  the  plaintiffs,  within  whose 
boundaries  the  locus  in  quo  is,  the  right  to  plant  it  with  oysters 
for  their  own  use,  and  is  therefore  necessarily  exclusive.  It 
is,  however,  a  mere  license  from  the  state  to  the  adjacent  land 
owner,  subject  at  any  time  to  revocation. 

When,  therefore,  the  plaintiffs  under  this  license,  in  good 
faith,  staked  off  their  bed  for  the  purpose  of  planting  it,  they 

*Rev.,j).  139,  I  25. 


108  NEW  JERSEY  SUPREME  COURT. 

Eaton  V  Eaton. 

acquired  an  exclusive  right  to  the  ])ossessi()n  of  it,  so  that  its 
invasion  by  tlie  defendant  was  such  an  unlawful  interference 
Avitli  the  plaintiffs'  right  as  will  support  an  action. 

The  action  of  trespass  qiiare  dausum  /regit  will  lie,  how- 
ever temporary  the  plaintiffs'  interest  in  the  soil,  if  it  be  in 
exclusion  of  others.     1  Chitty^s  PL  1 74. 

In  Crosby  v.  Wadsworth,  6  East  602,  it  was  held  that  one 
Avho  contracted  with  the  owner  of  the  close  for  the  purchase 
of  a  growing  crop  of  grass  to  be  made  into  hay  by  the  vendee, 
liad  such  an  exclusive  possession  of  the  close,  though  for  a 
limited  purpose,  that  he  could  maintain  trespass  quare  dausum 
Jregit  against  any  person  entering  the  close  and  taking  the 
grass,  even  with  the  assent  of  the  owner  of  the  soil. 

So  this  action  lies  for  an  exclusive  right  of  common  for  a 
particular  purpose,  as  in  Wilson  v.  Mackreth,  Burrow  1824, 
where  the  plaintiff  had  no  ownership  in  the  soil,  but  only  an 
exclusive  right  to  dig  turf. 

In  my  opinion,  therefore,  the  verdict  which  was  rendered 
for  the  plaintiffs  on  the  trial  of  this  cause  should  not  be  dis- 
turbed. 


MATTHIAS  C.  EATON  v.  JAMES  M.  C.  EATOX. 

If  a  deed  be  read  falsely  to  a  man  too  infirm  to  read  it  himself,  or  if 
the  contents  be  untruly  stated  to  him,  it  r:)ay  for  that  reason  be 
avoided  at  law  ;  but  if  he  be  simply  misinformed  as  to  its  legal  effect, 
it  cannot  be  avoided  in  a  court  of  law,  but  a  court  of  equity  will  cor- 
rect or  reform  the  deed. 

The  degree  of  evidence  required  to  defeat  such  deed  should  be  suffi- 
cient to  carry  strong  conviction  to  the  minds  of  the  jury  of  its  truth. 
The  test  of  capacity  to  make  a  deed  is,  that  a  person  shall  have  the 
ability  to  understand  the  nature  and  effect  of  the  act  in  which  he  is 
engaeed  and  the  business  he  is  transacting. 
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4.  The  deed  of  conveyance  of  a  person  of  urrsound  mind,  executed  before 
an  inquisition  and  finding  of  lunacy,  if  taken  in  good  faith  is  voidable 
only,  and  not  void. 

5.  A  voidable  deed  may  be  ratified  by  acts  of  acquiescence  after  the  dis- 
ability is  removed ;  but  the  acts  of  confirmation  to  establish  the  deed, 
must  show  an  intention  to  confirm  it  with  knowledge  of  its  character 
and  that  it  is  voidable. 

On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted  in  the  above  stated  cause,  tried  at  the  Essex  Circuit,. 
April  Tenia,  1873. 

James  Eaton,  of  Irvington,  Essex  county,  died  January 
25th,  1853.  He  left  four  sons,  James,  Thomas,  George  and 
Matthias,  and  his  wife,  Phebe,  surviving. 

Matthias,  the  plaintiff,  was  about  fourteen  years  old  when 
his  father  died ;  and  James,  the  defendant,  aged  about  twenty- 
five  years.  After  the  death  of  his  father,  James,  the  eldest 
son,  claimed  to  have  the  possession,  control  and  ownership  of 
all  the  lands  his  father  had  owned,  under  deed  from  his  father 
and  mother,  James  Eaton  and  Phebe,  his  wife,  dated  January 
4th,  1853,  duly  acknowledged  and  recorded. 

After  differences  and  disputes  between  the  parties  about  the 
title  continued  for  several  years,  this  action  of  ejectment  was 
brought  by  Matthias,  the  youngest  son,  to  recover  his  un- 
divided fourth  of  three  lots  of  land,  part  of  the  father's  real 
estate,  still  in  possession  of  James. 

The  case  was  tried  before  Justice  Depue,  and  resulted  in  a 
verdict  for  the  plaintiff. 

Argued  at  February  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Woodhull,,  Van  Syckel  and  Scud- 
der. 

For  the  defendant,  Jos.  Coult. 

For  the  plaintiff,  T.  N.  McOarter. 
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The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  plaintiiF  is  one  of  the  sons  of  James 
Eaton,  and  by  our  statute  of  descents  entitled,  at  his  father's 
<leath,  to  one  equal  undivided  fourth  part  of  the  lands  of 
which  his  father  died  seized,  in  fee  simple,  without  devising 
the  same  in  due  form  of  law,  subject  to  the  dower  of  his 
mother,  Phebe  Eaton. 

The  defendant,  James  M.  C.  Eaton,  denies  that  the  father 
<lied  seized  of  the  lands  claimed  in  this  suit,  and  produces  a 
deed  duly  executed  by  his  father  and  mother,  dated  January 
4th,  1853,  covering  this  property  and  all  the  lands  owned  by 
their  father  at  that  time,  as  evidence  of  his  title  and  exclusive 
ownership. 

The  deed  is  attacked  by  the  plaintiff  upon  two  grounds. 
First,  that  at  the  time  the  deed  was  executed,  it  was  a  fraud 
upon  his  father,  who  was  paralytic  and  imbecile,  and  being 
unable  to  read  and  understand  the  contents  of  the  deed,  they 
"were  falsely  stated  to  him  and  to  his  wife,  not  in  legal  effect 
only,  but  in  the  very  description  of  the  writing  itself;  that  it 
was  represented  to  be  a  deed  in  proper  form  to  James  to  en- 
able him  to  manage  and  dispose  of  the  property  for  the  pay- 
ment of  some  debts  of  the  father,  w'hich  were  troubling  him 
because  he  was  not  able  to  look  after  his  business  as  he  was 
wont,  and  some  of  his  creditors  were  becoming  urgent.  A 
Mr.  Miller,  to  whom  the  father  owed  ^1500,  secured  by  mort- 
gage on  lands,  had,  just  before  the  drawing  of  the  deed, 
threatened  the  old  man  with  a  suit  for  its  recovery,  and  told 
him  "  he  could  get  no  satisfaction  from  him,  and  that  if  he 
could  not  do  it  himself,  he  Avas  to  put  it  in  James'  hands  to 
do  it  for  him." 

Upon  this  threat  and  suggestion,  one  Mr.  Van  Houten,  a 
scrivener,  was  called  upon  by  some  one  to  draw  a  deed,  and 
made  it  an  absolute  conveyance  of  all  the  father's  lands  to  his 
son  James.  The  old  man's  hand  was  guided  while  he  signed 
the  deed.  The  mother  refused  to  sign  at  first,  but  finding 
her  husband  was  becoming  excited  and  angry,  as  she  says, 
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■was  induced  to  sign  from  fear  of  the  effect  of  her  refusal  upon 
her  husband. 

Van  Houten  is  dead,  and  there  was  no  witness  to  speak  of 
the  execution  of  this  paper  but  Pliebe  Eaton,  the  mother, 
who  is  now  living  with  the  other  sons,  and  is  opposed  to  James. 

The  court  properly  instructed  the  jury  that  the  duly  exe- 
cuted deed  held  by  James;  his  possession,  which  immedi- 
ately followed  the  death  of  the  father,  January  25th,  1853; 
the  death  of  Van  Houten ;  and  the  length  of  time  which  had 
elapsed  since  the  transaction,  imposed  upon  the  plaintiff  the 
obligation  of  producing  before  the  jury  proof  which  should 
<3arry  strong  conviction  to  their  minds  of  the  truth  of  the 
matters  upon  which  the  right  to  recover  must  depend. 

The  court  also  charged  upon  the  allegation  that  the  deceased 
was  deceived  as  to  the  contents  of  the  deed,  that  "every 
person  is  presumed  to  know  the  contents  of  a  deed  to  which 
he  affixes  his  seal.  If  he  is  illiterate  or  impaired  in  intellect, 
the  deed  should  be  read  over  to  him  or  he  should  be  informed 
of  its  contents.  If  it  is  read  falsely  to  him,  or  if  the  contents 
of  the  deed  be  untruly  stated  to  him,  he  may,  for  that  reason, 
avoid  it  at  law ;  but  if  he  is  simply  misinformed  as  to  its 
legal  effect,  he  cannot  avoid  it  in  a  court  of  law,  but  must  go 
into  a  court  of  equity  to  have  the  deed  corrected  or  reformed." 
A  better  statement  of  the  law  applicable  to  the  case  could  not 
be  made.  There  is  obviously  great  danger  in  permitting 
parol  proof  of  this  nature  to  be  used  in  opposition  to  a  deed, 
executed  with  all  the  formalities  of  the  law ;  but  it  is  com- 
petent, when  fraud  is  charged  in  the  execution  of  the  deed,  to 
show  such  fraud  by  parol  testimony,  although  the  effect  may 
be  to  annul  the  solemn  deed  of  the  party. 

The  law,  in  its  hatred  of  fraud,  allows  such  evidence  to  be 
used.  It  must,  however,  be  of  such  strength  that  it  shall 
carry  conviction  to  the  minds  of  fair  and  intelligent  jurors; 
and  they  must  understand  the  danger  to  titles  thus  attacked, 
and  the  disturbance  of  the  security  which  the  owners  of  prop- 
erty feel  when  deeds  are  thus  annulled  by  what  is  deemed  an 
inferior  kind  of  testimony. 
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The  defendant  can  make  no  reasonable  objection  to  the 
directions  of  the  court  upon  those  points,  which  were  stated 
distinctly  and  favorably  for  him  in  the  charge  to  the  jury. 

There  can  be  no  doubt  upon  the  evidence  of  the  defendant, 
James  M.  C.  Eaton  himself,  that  the  well  understood  pur- 
pose of  the  deed  was  not  to  make  an  absolute  conveyance  to 
him  for  a  consideration  that  was  paid,  or  Nvas  to  be  paid  by 
him.  His  father  had  had  a  stroke  of  paralysis,  and,  by  it, 
had  been  changed  from  a  robust,  active  business  man,  to  a 
weak,  cripi:)led,  and  disordered  invalid.  In  this  condition 
he  was  harassed  by  his  business  obligations.  His  property, 
as  appears  by  the  evidence,  was  ample  to  pay  all  his  debts, 
but  he  was  not  able,  physically  or  mentally,  to  use  and  apply 
it.  There  can  hardly,  under  such  circumstances,  be  a  more 
touching  picture  drawn  than  that  given  by  James  in  his  evi- 
dence, relating  the  first  conversation  of  his  father  with  him 
upon  this  subject,  as  they  were  riding  in  the  wagon  together 
from  Elizabeth,  after  the  attack  of  paralysis.  He  says :  "  He 
appeared  to  be  very  desponding  and  low-spirited ;  he  said  he 
had  labored  a  lifetime  to  gain  a  competency,  and  had  failed, 
and  did  not  know  what  to  do;  he  said  I  had  been  a  true 
friend  to  him,  and  I  should  not  lose  a  cent ;  I  told  him  to 
struggle  on,  and  I  would  do  what  I  could  to  help  him ;  he  said, 
if  something  was  not  done,  mother  would  have  to  wash  for  a 
living;  he  said  George  and  Matthias  were  boys,  and  spoke 
of  Tom;  he  seemed  affected,  and  cried."  They  had  just  been 
paying  off  a  judgment  against  the  father. 

His  statement,  also,  of  the  reason  that  induced  him  to  take 
the  deed  is  peculiar.  "  He  said  I  had  better  take  it — it  would 
be  of  use  to  mc,  some  time  or  other ;  I  was  to  take  it  and 
get  through  with  it."  It  is  nowhere  said  in  his  evidence 
that  it  was  a  purchase  for  a  stipulated  price  ;  but  all  the  evi- 
dence shows  it  was  a  conveyance  for  a  purpose.  That  purpose 
was  to  pay  the  debts  and  provide  for  the  family  with  the 
balance — to  put  the  son  in  the  place  of  the  father,  to  effect 
this  design.  These  debts  have  been  satis^ed;  the  property 
still  remaining  has  greatly  increased  in  value,  and  the  defend- 
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ant  claims  to  hold  these  lands  by  an  absolute  deed  of  convey- 
ance. Such  claim,  under  the  testimony,  the  jury  have  said 
by  their  verdict,  is  a  fraud,  and  the  deed  a  nullity.  They 
find  that  the  deed  was  either  not  read  to  the  father  and  his 
wife,  or  falsely  read,  or  the  contents  untruly  stated  to  them, 
and  there  is  much  evidence  in  the  cause  to  corroborate  the 
testimony  of  old  Mrs.  Eaton,  the  mother,  and  sustain  the 
finding  of  the  jury. 

The  second  issue  in  the  case  was,  that  the  mind  of  James 
Eaton  was  so  impaired  by  disease  that,  in  law,  he  was  incom- 
petent to  make  a  conveyance  of  his  property. 

The  test  of  capacity  to  make  an  agreement  or  conveyance 
is,  that  a  man  shall  have  the  ability  to  understand  the  nature 
and  effect  of  the  act  in  which  he  is  engaged,  and  the  business 
he  is  transaeting.  He  may  be  old ;  he  may  be  enfeebled  by 
disease ;  he  may  be  irrational  upon  some  topics,  but,  in  the 
absence  of  fraud  and  imposition,  he  may  still  execute  a  valid 
deed,  or  other  disposition  of  his  property ;  but  if  the  mind 
be  so  clouded  or  perverted  by  age,  disease,  or  afl&iction,  that 
he  cannot  comprehend  the  business  in  which  he  is  engaging, 
then  the  writing  is  not  his  deed. 

There  is  much  testimony  in  the  case  upon  this  point,  and 
it  is  conflicting. 

In  October,  1850,  he  had  the  first  attack  of  paralysis,  and 
was  confined  to  his  bed,  under  medical  treatment,  for  three 
weeks.  When  he  arose  his  left  side  was  paralyzed,  his  mouth 
and  the  left  side  of  his  face  were  drawn,  and  the  saliva  ran 
from  his  mouth.  He  had  difficulty  in  talking  so  as  to  be 
understood,  and  walked  in  a  crippled  manner  about  the 
house  and  neighborhood,  with  some  member  of  the  family 
looking  after  his  safety  almost  constantly.  In  November, 
1851,  about  one  year  after  the  first  attack,  he  had  a  second, 
of  about  the  same  character  as  the  former,  and  on  January 
24th,  1853,  about  three  weeks  after  the  execution  of  the  deed 
in  controversy,  he  had  a  third,  which  proved  fatal. 

His  mental  state,  after  the  first  two  attacks,  is  therefore  the 
subject  of  inquiry.     His  physician,  w^ho  attended  him  through 
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the  three  attacks,  says  of  his  condition  when  first  called  to  see 
him,  that  "  he  was  entirely  helpless — his  mind  seemed  to  be 
entirely  gone — he  had  no  mind;  I  attended  him  regularly 
for  some  weeks  after  the  first  attack,  until  I  thought  I  could 
leave  him  and  not  go  every  day,  but  he  was  so  that  it  was 
necessary  he  should  be  constantly  watched  from  going  out  of 
doors  and  kept  from  excitement  and  undue  influence  of  every 
kind ;  I  considered  it  absolutely  necessary  that  due  care 
should  be  observed." 

He  also  said  that  he  was  evidently  worse,  both  in  mind 
and  body,  after  the  second  attack  ;  and  further,  that  this  con- 
tinued to  be  his  condition,  although  he  seemed  at  times  more 
able  to  help  himself,  and  that  he  was  totally  unfit  to  transact 
business  or  make  bargains.  He  also  said  that  his  son  James, 
the  defendant,  in  conversation,  agreed  with  him  as  to  his 
condition. 

There  are  other  witnesses  who  testify  to  the  same  effect ; 
while  the  defendant's  witnesses  say  that  he  went  about  alone, 
talked  with  difficulty  but  intelligently  ;  and  with  his  son 
James,  and  sometimes  by  himself,  received  money  and  gave 
receipts  for  rent,  &c.  The  facta  and  details  were  given  with 
great  particularity  by  the  witnesses,  but  this  general  summary 
is  sufficient  for  the  purpose  of  showing  that  the  jury  did  not 
reach  their  conclusion  without  evidence ;  nor  do  I  think  there 
is  any  preponderance  in  the  evidence  against  the  verdict.  It 
was  a  case  of  conflicting  testimony,  proper  for  the  decision  of 
a  jury,  and  nothing  in  it  to  warrant  the  interference  of  this 
court  as  a  legal  result  from  the  evidence.  No  passion,  strong 
prejudice,  or  finding,  against  the  clear  weight  of  testimony, 
is  manifest. 

If  it  be  assumed  that  the  verdict  is  sustained  by  the  evi- 
dence upon  this  point,  it  is  still  further  contended  by  the 
defendant's  counsel  that  the  deed  of  a  person  of  unsound 
mind  is  not  void,  but  voidable,  and  may  be  ratified  by  long 
acquiescence,  and  by  permitting  the  grantee  to  do  acts  by 
which  his  condition  is  changed,  and  which  will  prejudice  him 
if  the  deed  is  defeated.     The  difference  between  a  void  and 
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a  voidable  deed,  as  defined  in  the  law,  is  that  the  former  can- 
not be  ratified  bj  acquiescence  short  of  the  statutory  limita- 
'tion,  while  the  latter  may  be,  by  time  and  circumstances, 
within  such  limitation. 

It  was  held  by  the  court  in  this  case  below,  that  a  deed 
made  by  a  person  of  unsound  mind  is  voidable  and  not  void, 
and  therefore  the  evidence  of  acts  of  acquiescence  was  admitted 
■to  go  to  the  jury. 

This  ruling  was  in  favor  of  the  defendant,  and  the  position 
of  the  case  here,  upon  his  motion  for  a  new  trial,  stands 
rather  upon  the  weight  of  that  evidence  than  upon  the  legality 
of  the  ruling.  But  if  there  was  error  in  this  holding,  then 
the  case  is  decided  by  the  points  already  considered,  and  we 
■need  not  further  examine  the  question  of  acquiescence  and 
acts  of  ratification.  An  examination  of  the  cases  upon  this 
subject  shows  much  conflict  and  some  uncertainty.  Our  usual 
•text  book,  2  Bla.  Com.  *291,  says :  "  Idiots  and  persons  of 
non-sane  memory,  infants  and  persons  under  duress,  are  not 
-totally  disabled  to  convey  or  purchase,  but  sub  modo  only. 
For  these  conveyances  and  purchases  are  voidable,  but  not 
actually  void.  But  it  hath  been  said  that  a  non  compos  him- 
self, though  he  be  afterwards  brought  to  a.  right  mind,  shall 
not  be  permitted  to  allege  his  own  insanity,  in  order  to  avoid 
5uch  grant,  for  that  no  man  shall  be  allowed  to  stultify  him- 
self, or  to  plead  his  own  disability." 

It  will  be  observed  that  he  further  calls  this  rule,  (that  a 
man  may  not  stultify  himself  in  court,)  "  a  notion  " — and  so 
it  has  been  held,  for  it  has  been  long  exploded. 

2  Sugden  on  Powers  *179,  says  that  Blackstone  followed  the 
old  rule  in  Beverly's  Case,  4  Rep.  123,  that  deeds  executed 
by  lunatics  were  voidable  only,  but  not  actually  void;  but 
that  Thomson  v.  Leach,  Comb.  468 ;  8.  C,  3  Salk.  300,  estab- 
lished the  distinction,  that  a  feoffment  with  livery  of  seizin 
by  a  lunatic,  because  of  the  solemnity  of  the  livery,  was  void- 
able only,  but  that  a  bargain  and  sale,  or  surrender,  &c.,  was 
actually  void. 
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What  becomes  of  this  distinction  under  our  law  relating  to 
conveyances,  which  abolishes  liveries  and  substitutes  deeds  of 
bargain  and  sale  with  acknowledgment  and  record  for  the 
old  common  law  mode  of  conveyance  by  feoifment  with  livery 
of  seizin,  must  be  apparent.  The  recorded  deed  has  the  pub- 
licity which  was  obtained  by  the  formal  delivery  of  possession 
of  the  laud  by  livery.  Because  of  the  solemnity  of  the  livery 
the  feoffment  was  voidable,  but  to  prevent  secret  conveyances 
the  deed  was  made  void. 

If  the  rule  no  longer  obtains  that  a  man  may  not  stultify 
himself  in  court,  and  a  complete  title  is  given  without  livery 
of  seizin  and  actual  corporeal  investiture,  there  would  be  no 
reason  for  adhering  to  the  law  that  a  feoffment  by  a  person  of 
unsound  mind  is  voidable,  while  a  deed  of  bargain  and  sale  is 
absolutely  void. 

A  better  reason  for  the  absolute  avoidance  of  a  deed  exe- 
cuted by  persons  of  unsound  mind,  would  seem  to  be  that 
they  who  have  no  mind  cannot  agree  in  mind  with  another, 
and  as  this  is  the  essence  of  a  contract,  they  cannot  enter  into 
a  contract.  But,  how  is  this  degree  of  unsoundness  to  be  de- 
termined so  as  to  give  protection  to  those  who  contract  or 
take  conveyances  from  such  persons  in  good  faith,  for  a  good 
consideration  ?  There  would  appear  to  be  good  cause  to  hold 
that  deeds  made  by  lunatics,  found  such  by  commission  and 
placed  under  guardianship,  are  void  ;  but  before  such  adjudi- 
cation, the  rule  that  holds  such  deeds  voidable,  is  suj9&ciently 
stringent.  There  is  no  good  reason  for  putting  such  persons 
under  a  stricter  law  than  that  which  obtains  in  case  of  infancy, 
where  there  is  also  no  consenting  mind  because  of  immaturity 
and  lack  of  experience.  In  dealiug  with  an  infant  the  pur- 
chaser has  notice,  but  in  trading  with  an  insane  man,  he  may 
have  none.  It  will  be  observed  that  Blackstone  classes  in- 
fants with  persons  of  non-sane  memory,  and  there  has  been 
the  same  controversy  with  reference  to  the  deeds  of  infants 
whether  they  are  void  or  voidable.  2  Kenth  Com.  *235,  and 
notes  ;  Bool  v.  Mix,  17  Wend.  119 ;  Zouch  v.  Parsons,  3  Burr.. 
1794;   Ownes  v.  Ownes,  8  C.  E.  Green  63. 
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But  the  weight  of  authority  is  decided  that  deeds  or  instru- 
ments under  seal  executed  by  infants,  are  voidable  only,  with 
the  exception  of  those  which  delegate  a  naked  authority ; 
they  are  void.  The  recent  case  of  Dexter  v.  Hall,  15  Wall. 
9,  (1872,)  holds  that  the  power  of  attorney  of  a  lunatic,  or  of 
one  non  compos  mentis,  is  void ;  but  the  opinion  of  Justice 
Strono;  o-oes  further  and  assails  the  entire  doctrine  that  the 
deeds  of  persons  of  non-sane  mind,  are  only  voidable,  not  void. 
In  the  argument  of  this  case  and  the  opinion  of  the  court, 
will  be  found  references  to  the  most  important  cases,  and  a 
full  discussion  of  the  subject. 

While  it  is  doubtless  the  settled  law  in  England,  confirmed 
by  act  of  Parliament,  7  and  8  Vict.,  ch.  76,  §  7,*  that  a  con- 
veyance by  feoffment  or  other  assurance,  as  well  as  a  deed  of 
bargain  and  sale,  release  or  grant  by  an  idiot  or  lunatic,  is 
wholly  void,  y  ?t  the  weight  of  authority  in  this  country  favors 
the  rule  that  the  conveyance  by  deed,  of  persons  of  non-sane 
mind  and  of  infants,  are  voidable  and  not  wholly  void.  1 
Pars,  on  Cont.  *283 ;  3  Washb.  R.  Pr.  *558  ;  4  Kenes  Com. 
450 ;  Dart  on  Vend.  &  Pur.  3 ;  1  Story's  Eg.,  §§  222,  228. 

The  leading  cases  in  the  different  states  will  be  found  in 
the  notes  of  these  text  books. 

The  cases  referred  to  in  the  charge  at  the  circuit,  AUis  v. 
Billings,  6  Iletc.  415,  and  Arnold,Y.  Richmond  Iron  Works,  1 
Gray  434,  agree  with  the  present  case. 

In  Gibson  v.  Soper,  6  Gray  279,  it  was  held  that  an  insane 
person,  or  his  guardian,  may  bring  an  action  to  recover  land, 
of  which  a  deed  was  made  by  him  while  insane,  which  deed 
has  not  since  been  ratified  or  confirmed,  without  first  restoring 
the  consideration  to  the  grantee.  The  reason  given  is  plausi- 
ble. Thomas,  J.,  says  :  "  To  say  that  an  insane  man,  before 
he  can  av^oid  a  voidable  deed  must  put  the  grantee  in  statu 
■quo,  would  be  to  say  in  effect,  that  in  a  large  majority  of  cases, 
his  deed  shall  not  be  avoided  at  all.     The  more  insane  the 

*7  &  8  Vict.,  ch,76,  ?  7.— "That  no  conveyance  shall  be  voidable  only 
Avhen  made  by  feoffment  or  other  assurance  where  the  same  would  be  ab- 
solutely void  if  made  by  release  or  grant,"  &c. 
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grantor  was  when  the  deed  was  made,  tlie  less  likely  will  he 
be  to  retain  the  fruits  of  his  bargain,  so  as  to  be  able  to  make- 
restitution.  If  he  was  so  far  demented  as  not  to  know  or 
recollect  what  the  bargain  was,  the  difficulty  will  be  still 
greater." 

This  is  good  law  where  there  is  fraud  practiced  upon  one 
who  is  known  at  the  time  to  be  insane,  but  is  not  the  law 
where  the  purchase  and  conveyance  are  made  in  good  faith,, 
for  a  good  consideration  and  without  knowledge  of  the  in- 
sanity ;  not  only  must  the  consideration  be  returned  in  such 
cases  before  the  conveyance  will  be  avoided,  but  courts  of 
equity  and  courts  of  law  have  gone  further,  and  held  that 
where  persons  apparently  of  sound  mind  and  not  known  to 
be  otherwise,  enter  into  a  contract  which  is  fair  and  bona  fide, 
and  which  is  executed  and  completed,  and  the  property,  the 
subject  matter  of  the  contract,  cannot  be  restored  so  as  to  ])ut 
the  parties  in  statu  quo,  such  contract  cannot  be  set  aside  either 
by  the  alleged  lunatic  or  those  who  represent  him.  Yauger 
V.  Skinner,  1  McCartei^  389;  Molton  v.  Camroux,  2  ExcK 
487  ;  8.  a,  4  Exch.  17. 

It  is  not  clear,  from  the  facts  of  this  case,  that  the  know- 
ledge w^iich  the  defendant  had  of  his  father's  condition,  the 
doubts  raised  by  the  testimony  respecting  the  consideration 
alleged  to  have  been  paid,,  and  the  means  he  had  for  such 
payment,  together  w^th  his  conduct  since  he  came  in  posses- 
sion, in  repudiating  the  arrangement  made  after  the  debts 
and  encumbrances  have  been  nearly  paid  from  the  income 
and  proceeds  of  such  property,  do  not  constitute  such  fraud, 
that  the  question  of  restoring  the  consideration  does  not  arise 
in  this  case. 

The  judge,  however,  took  a  view  of  the  case  more  favorable 
to  the  defendant,  for  he  held  that  so  far  as  the  pay- 
ment of  encumbrances  was  included  in  the  alleged  considera- 
tion, that  should  be  left  out  of  the  case,  because  if,  as  tenant 
in  common,  the  defendant  paid  such  encumbrances,  he  could 
retain  his  lien  on  the  property  for  the  purpose  of  reimbursing 
himself.     But  the  other  facts  of  payment  of  debts,  which  the 
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defendant  alleged  he  had  paid  to  himself  and  others,  amount- 
ing to  $870,  as  part  of  the  consideration,  and  the  $1000  which 
the  defendant  says  he  advanced  to  the  plaintiff,  or  loaned  to 
him,  and  which  the  plaintiff  claimed  in  a  former  suit,  was 
paid  to  him  on  account  of  the  trust  claimed  in  this  suit,  all 
these  were  left  to  the  jury,  and  they  have  passed  upon  them. 

The  deed  being,  therefore,  voidable  and  not  void,  if  the 
father,  James  Eaton,  was  non  compos  when  it  was  executed, 
the  only  question  that  remained  for  consideration  was,  whether 
the  plaintiff,  by  his  acquiascence  and  acts,  had  ratified  the  deed. 

This  he  might  do.  It  is  not  necessary  that  the  time  should 
elapse,  after  the  removal  of  the  disability  which  would  bar  a 
recovery  by  the  statute  of  limitations.  A  shorter  time  of  ac- 
quiescence, with  the  intervention  of  matters  which  prejudice 
the  grantee,  and  place  him  so  that  he  cannot  be  put  in  statu 
quo  will  prevent  the  avoidance  of  the  deed. 

The  plaintiff  was  about  fourteen  years  old  when  his  father 
died,  and  he  waited  eleven  years  after  he  was  of  full  age  before 
this  action  of  ejectment  was  brought.  Meanwhile  the  defend- 
ant disposed  of  portions  of  the  property  and  paid  the  encum- 
brances. He  al&o  mortgaged  the  property  and  advanced  the 
plaintiff  $1000,  which  the  latter  testified  was  paid  him  on  ac- 
count of  the  trust  claimed  in  this  suit.  But  if  James  was 
holding  the  lands,  under  the  deed  from  his  father,  as  a  trustee 
for  the  payment  of  debts  and  encumbrances,  and  was  thus 
acting  in  these  payments  according  to  the  understanding  of 
Matthias,  it  will  hardly  be  said  that  the  acquiescence  of  the 
plaintiff  in  such  acts  would  prevent  him  from  asserting  his 
right  when  the  defendant  claimed  to  hold  under  an  absolute 
deed,  and  denied  the  plaintiff's  interest  in  the  balance  of  the 
premises.  The  acts  of  confirmation  to  establish  the  deed  must 
show  an  inten-tion  to  confirm  it,  with  knowledge  of  its  charac- 
ter, and  that  it  is  voidable.     Tucker  v.  Moreland,  10  Pet.  64. 

All  these  questions  of  fact  were  fully  and  fairly  left  to  the 
jury  by  the  court,  and  they  have  passed  upon  them. 

Both  points,  therefore,  taken  before  the  jury,  that  the  de- 
fendant's conduct  was   fraudulent,   and  he  imposed  on   his 
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father,  taking  advantage  of  the  weakness  of  his  mind,  to  ob- 
tain from  him  an  absohite  conveyance  of  his  lands  without  a 
fair  consideration  ;  and  that  the  deed  is  voidable  and  has  not 
been  ratified,  have  been  found  by  the  jury  for  the  plaintiff. 
This  court  see  no  mistake  in  the  charge  upon  the  law  ai)})li- 
cable  to  the  case,  and  think  there  is  evidence  sufficient  to  sus- 
tain the  verdict. 

The  motion  for  a  new  trial  is  refused. 

Cited  in  Maihiessen  v.  McMahon,  9  Vroom  543;  Drake  v.  Growell,  11 
Vroom  69  ;  Blakeley  v.  Blakeley,  6  Slew  Eq.  504. 


SAMUEL  M.  CLARK  v.  THE  CITY  OF  ELIZABETH. 

The  adoption  of  a  map  or  plan  made  by  commissioners  appointed  by 
the  legislature,  or  under  legislative  authority,  by  conveying  and 
bounding,  with  reference  thereto,  is  a  dedication  of  the  lands  of  the 
owner  within  the  lines  of  the  street  laid  down  on  said  map,  and  re- 
ferred to  in  the  conveyance. 

On  opening  the  street,  no  assessment  of  damages  will  be  made  to  such 
land  owner. 

The  deed  is  the  best  evidence  of  dedication,  and  parol  evidence  will 
not  be  admitted  to  contradict  it,  and  show  there  was  no  intention  to 
dedicate. 


The  appellant,  Samuel  M.  Clark,  owns  land  in  the  city  of 
Elizabeth.  Two  lots,  Xos.  22  and  26,  are  within  the  line 
of  a  proposed  street,  called  Bayway,  which  was  ordered  to  be 
opened  by  an  ordinance  of  the  common  council,  passed  July 
19th,  1870.  Commissioners  were  appointed  under  the  charter, 
{Laws,  1863,  p.  146,  §  96,)  to  assess  the  appellant's  damages, 
with  others,  in  opening  said  street.  They  reported  that  Clark 
had  dedicated  lots  22  and  26  to  the  public,  and  awarded  no 
damages.  An  appeal  was  taken  from  the  report  of  the  com- 
missioners to  this  court.  An  order  for  trial  by  jury,  to  assess 
the  damages  sustained  by  the  appellant  was  made,  issue 
framed,  and  a  trial  had  in  the  Union  Circuit  Court. 


JUNE  TERM,  1874.  121 

Clark  V.  City  of  Elizabetli. 

For  lot  26,  the  jury  assessed  the  appellant's  damages  at 
$322.75 ;  and  upon  similar  proceedings  as  to  lot  No.  22,  the 
jury  assessed  the  appellant's  damages  at  $1742.85. 

The  appellant,  on  the  trial  before  the  jury,  oiFered  in  evi- 
dence his  deed,  dated  June  14th,  1861,  for  lands  in  Elizabeth, 
including  these  two  lots ;  two  maps,  one  of  all  the  lands  in 
his  deed,  and  the  other,  of  these  lots  and  the  proposed  street ; 
also  witnesses  to  prove  his  damages  and  benefits. 

The  appellee  offered  the  record  of  a  deed  from  Samuel  M. 
■Clark  and  wife  to  the  Central  E-ailroad  of  New  Jersey,  dated 
May  25th,  1869,  for  a  tract  of  land  by  the  following  descrip- 
tion :  "  Beginning  at  a  point  in  the  division  line  of  lands  of 
the  parties  hereto,  fifty  feet  northerly,  at  right  angles  from 
the  centre  line  of  the  railroad  of  said  company,  as  filed  in  the 
•office  of  the  Secretary  of  State,  and  on  the  easterly  side  of 
Bayway,  as  laid  down  on  the  map  of  the  commissioners  for 
laying  out  streets,  avenues  and  squares  in  said  city ;  thence 
■easterly,  parallel  with  said  centre  line,  as  filed  in  said  division 
line,  two  hundred  feet,  to  a  stake ;  thence  northerly,  at  right 
angles  from  said  centre  line  as  filed,  fifty  feet,  to  a  stake  ; 
thence  westerly,  parallel  to  said  centre  line  as  filed,  seventy 
feet,  to  a  stake ;  thence  northerly,  at  right  angles  with  said 
-centre  line  as  filed,  one  hundred  and  fifty  feet,  to  the  southerly 
side  of  Westfield  avenue,  as  laid  down  on  said  map  of  said 
■commissioners  for  laying  out  streets,  avenues  and  squares,  &g., 
in  said  city  ;  thence  westerly,  parallel  with  said  centre  line, 
and  in  the  southerly  line  of  Westfield  avenue,  sixty  feet,  to  a 
stake ;  thence  westerly,  parallel  with  said  centre  line  as  filed, 
seventy  feet,  to  a  stake  in  the  easterly  side  of  said  Bayway  ; 
thence  southerly,  alon-g  said  Bayway,  at  right  angles  to  said 
centre  line  as  filed,  fifty  feet,  to  the  place  of  beginning,  con- 
taining," &c. 

A  reservation  followed,  that  the  land  should  revert  to  the 
grantor,  whenever  it  should  not  be  used  for  a  depot.  There 
•was  a  nominal  consideration  of  one  dollar. 

A  witness  was  called  as  to  damages  and  benefits.  The 
charter  and  supplements  ;  the  act  approved  March  3d,  1867, 
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entitled  "An  act  appointing  commissioners  to  lay  out  streets," 
tfec. ;  ordinance  of  the  city  for  laying  out  and  opening  Bay- 
way,  approved  July  19th,  1870;  the  map  made  by  commis- 
sioners aforesaid,  filed  September  26th,  1867 ;  and  the  map 
and  return  of  the  commissioners  appointed  to  assess,  &c., 
Nvere  also  offered  by  the  appellee.  The  street  directed  to  be 
opened  in  the  ordinance,  is  the  street  called  Bayway,  from 
Rahway  aveifue  to  the  city  line,  as  the  said  street  has  been  laid 
out  by  the  commissioners,  &c.,  and  on  a'  map  filed  by  them 
in  the  office  of  the  clerk  of  council.  Samuel  M.  Clark,  appel- 
lant, was  called  in  rebuttal,  and  testified  that  "  he  did  not 
design,  by  the  reference  in  his  deed  to  Bayway,  to  dedicate, 
in  any  sense,  the  land  included  in  Bayway  as  a  public  street, 
and  that  he  put  it  in  as  a  boundary."  This  evidence  was 
objected  to,  but  admitted  subject  to  the  opinion  of  the  Supreme 
Court  as  to  its  competency  and  effect. 

The  following  questions  were  reserved  for  the  consideratiou 
and  adjudication  of  this  court,  with  leave  to  make  the  reserved 
case  a  special  verdict : 

1.  Whether  said  Samuel  M.  Clark,  under  the  evidence 
aforesaid,  had  dedicated  to  the  use  of  the  public  the  said 
street,  called  Bayway,  so  that  he  is  not  entitled  to  receive  re- 
muneration and  an  assessment  of  damages  upon  the  laying 
out  and  opening  of  said  street,  across  his  lands  in  said  decla- 
ration. 

2.  Whether  said  deed  of  said  Samuel  M.  Clark  to  the  Cen- 
tral Railroad  Comjiany  is  evidence  of  such  dedication ;  and, 
if  so,  whether  it  affords  conclusive  evidence  thereof. 

3.  Or,  whether  the  intention  of  the  grantor  therein,  in 
respect  to  the  making  thereof,  and  the  language  therein  con- 
tained, so  far  as  it  relates  to  the  question  of  dedication,  may 
be  explained  by  parol  testimony ;  and  whether  the  evidence 
in  this  case,  offered  in  that  behalf,  is  competent,  relevant,  and 
admissible  in  evidence;  and  what  is  its  effect,  if  admitted; 
the  court  to  draw  all  inferences  and  conclusions  of  fact  from 
the  evidence  offered.     The  court,  by  agreement^  is  to  deter- 
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miue  the  two  verdicts  for  lots  22  and  26,  upon  these  facts  and 
this  agreement. 

On  rule  to  show  cause. 

Argued  at  February  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Woodhull,  Van  Syckel  and  Scud- 
dee. 

For  the  appellant,  W.  J.  Magie  and  B,  Williamson. 

For  the  appellee,  G.  H.  Ropes  and  C.  Parker. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  Central  Railroad  of  New  Jersey  crosses 
the  lands  of  the  appellant,  running  easterly  and  w^esterly,  at 
right  angles  to  the  street  called  Bay  way  on  the  commissioners^ 
map,  and  parallel  to  Westfield  avenue  on  the  north,  and 
Clrand  street  on  the  south.  AVest  Jersey  avenue  runs  diago- 
nally through  land  south  of  the  railroad  and  crosses  it,  run- 
ning northwesterly  and  southeasterly.  South  of  the  railroad 
Bayway  cuts  off  the  land  called  No.  22,  lying  between  the- 
railroad  and  West  Jersey  avenue,  leaving  the  appellant  a 
front  of  one  hundred  and  fifteen  feet  on  the  easterly  side  of 
Bayway,  between  those  two  points.  North  of  the  railroad 
Bayway  cuts  off  lot  No.  26,  a  long  slender  strip  of  land  run- 
ning up  to  Westfield  avenue,  leaving  fifty  feet  front  for  the- 
railroad  on  the  easterly  side  of  Bayway,  named  in  the  deed, 
and  one  hundred  and  fifty  feet  front  for  the  appellant  between 
the  railroad  and  Westfield  avenue.  The  whole  distance  be- 
tween the  northerly  side  of  the  railroad  and  Westfield  avenue,, 
being  two  hundred  feet. 

Following  the  lines  given  by  the  description  in  the  deed, 
it  will  be  found  that  the  lot  conveyed  to  the  Central  Railroad 
Company  is  in  the  form  of  a  cross,  with  the  longer  part  run- 
ning along  the  railroad,  two  hundred  feet  in  length  and  fifty 
feet  in  depth,  and  tlie  shorter  part  running  from  the  longer 
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at  right  angles  to  it,  one  hiiiiflred  and  fifty  feet  in  length  by 
fifty  feet  in  widtii,  to  the  southerly  side  of  Westfiekl  avenue, 
and  seventy  feet  distant  from  the  easterly  side  of  Bayway. 
The  lot,  therefore,  left  to  the  appellant  north  of  the  railroad, 
on  the  easterly  side  of  Bayway,  is  two  liundi-ed  feet  front  and 
seventy  feet  deep ;  and  the  land  remaining  on  the  south  side 
of  the  railroad,  after  taking  off  No.  22,  has  a  front  on  the 
same  side  of  Bayway  of  one  hundred  and  fifteen  feet. 

This  street  is  laid  down  on  the  commissioners'  map,  filed 
September  26th,  1807.  By  the  act  of  1867  these  commis- 
sioners were  appointed  for  two  years,  with  the  exclusive  power 
to  lay  out  streets,  avenues  and  squares  within  the  city  of 
Elizabeth,  and  to  close  streets,  &c.,  which  had  not  been  duly 
■surveyed  and  recorded  as  public  streets,  &c.,  according  to  law. 
They  were  to  cause  surveys  and  maps  to  be  made.  Their 
maps,  profiles,  plans  and  surveys  were  to  be  fiftal  arnd  conclu- 
sive, as  to  the  city  and  the  owners  of  the  lands,  and  were  to 
be  filed,  in  duplicate,  with  the  clerk  of  the  county  of  Union 
and  the  clerk  of  the  city  of  Elizabeth.  The  ends  to  be  at- 
tained, as  expressed  in  the  act,  were  to  secure  uniformity  and 
the  permanent  interests  of  the  city  in  laying  out  streets,  &c. 
Whenever  streets,  &c.,  were  opened  for  public  use,  assess- 
ments of  damages  were  to  be  made  for  the  owners  of  lands 
taken.  By  act  of  March  31st,  1869,  these  powers  granted  to 
•commissioners  ceased,  but  their  acts  were  ratified  and  con- 
firmed unless  vacated,  altered,  revised  or  amended  by  the 
common  council,  and  the  power  was  given  to  council  to  open 
the  streets  laid  out  by  the  commissioners,  and  appoint  com- 
missioners to  assess  the  damages. 

The  question  of  dedication  by  the  appellant,  Samuel  M. 
Clark,  of  the  land  incsluded  in  lots  22  and  26,  for  a  public 
street,  by  his  deed  to  the  Central  Railroad  Company,  taken 
in  connection  with  the  acts  of  the  commissioners  in  mapping 
and  filing  their  plan,  including  the  street  called  Bayway,  is 
first  presented  in  the  points  reserved.  There  is  a  distinct 
recognition  of  this  street  in  the  description  of  the  deed.  The 
beginning  is  on  the  easterly  side  of  Bayway,  as  laid  down  on 
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the  map  of  the  commissioners.  In  closing  the  survey  of  the 
lot  a  stake  is  called  for  in  the  easterly  side  of  said  Bayway,. 
and  thence  southerly  along  said  Bay  way  to  the  beginning. 

The  point  is  somewhat  different  from  that  presented  ia 
many  of  the  cases,  where  the  owner  of  land  himself  plots  it, 
and  causes  maps  to  be  made  and  filed,  and  makes  conveyances 
referring  to  streets  there  laid  down.  These  acts  have  been 
very  generally  held  to  be  conclusive  evidence  of  his  intention 
to  dedicate  such  streets  as  public  highways,  and  when  accepted 
by  the  public  they  become  such.  The  land  owner  is  con- 
cluded by  these  acts,  and  cannot  recall  the  dedication ;  while- 
the  public,  by  their  agents  and  officers,  are  free  to  assume  or 
reject  the  charge  of  accepting,  making  and  repairing  the 
streets  as  public  highways.  The  law  very  justly  holds  that 
he  who  marks  out  and  sells  his  lands,  offering  inducements- 
of  ready  access  by  public  thoroughfares,  and  prospective  im- 
provements, shall  not,  after  he  receives  the  price  for  such 
advantages,  deprive  the  purchaser  of  the  promised  benefits  by 
closing  the  ways,  or  by  asking  compensation  for  the  lands 
taken  for  streets  by  assessments  of  damages,  chargeable  upon 
the  very  lands  conveyed  by  him,  and  the  persons  who  have 
made  the  purchases.  The  case  is  clearly  within  the  maxim, 
^'Qui  sentit  commodum  sentire  debet  et  onus."  After  receiving 
the  profit  from  the  sale  of  his  land  he  must  bear  the  burden 
of  the  servitudes  he  has  put  upon  it  as  inducements  to  such 
purchase.  It  is  not,  therefore,  a  license  which  may  be  re- 
voked, but  a  grant  which  is  irrevocable.  This  law  is  at  rest  and 
settled  in  our  state,  and  is  in  agreement  with  the  decisions  of 
other  states.  If.  E,  Church  v.  Council  of  Hoboken,  4  Vroom  13 ; 
State,  Central  R.  R.  Co.,  v.  City  of  Elizabeth,  6  Vroom  359  ;  S. 
C,  Court  of  Errors  and  Appeals,  March  Term,  1874 ;  Pope  v. 
Town  of  Union,  3  C.  E.  Green  282 ;  Livingston  v.  Mayor  of 
Neiv  York,  8  Wend.  85  ;  Mayor  of  Jersey  City  v.  Morris  Canal 
and  Banking  Co.,  1  Beas.  547 ;  Angell  on  Highways,  §  149 ; 
Washburn  on  Easements,  §  133;  Billon  on  Mun.  Corp.,  § 
503,  {1st  ed.) 

This  is,  however,  but  introductory  to  the  further  question 
whether  the  case  differs  if  the  lands  of  a  person  are  surveyed 
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and  mapped  by  public  authority  instead  of  by  himself,  to  se- 
-cure  uniformity  and  the  permanent  interests  of  a  town  or  city. 
The  mere  act  of  surveying  and  mapping  by  public  authority, 
«annot  take  from  any  one  the  rights  he  has  in  his  land.  It 
is  his,  and  the  public  cannot  take  it  for  use  without  compen- 
sation. But  if  the  public  are  at  the  expense  of  survejnng  and 
mapping,  and  the  land  owner  adopts  the  plot  as  his  and  makes 
■conveyances  with  reference  to  it,  the  fact  that  the  public  have 
incurred  the  expense  and  trouble  to  which  he  might  otherwise 
have  been  subjected,  does  not  alter  the  principle.  The  plan 
becomes  his  when  he  deliberately  adopts  it,  whether  he  made 
it  or  some  agent  of  the  public  did  it.  If  this  be  so,  then  the 
adoption  of  a  map  or  plan  made  by  commissioners  appointed 
by  the  legislature,  or  under  legislative  authority,  by  convey- 
ing and  boundinoj  with  reference  thereto,  is  a  dedication  of  the 
lands  of  the  owner,  within  the  lines  of  the  street  laid  down  on 
said  map  and  referred  to  in  the  conveyance.  In  the  matter  of 
Thirty-second  street,  19  Wend.  127;  Matter  of  Twenty-ninth 
street,  N.  Y.,  1  Hill  189-191 ;  In  the  matter  of  Lewis  street,  2 
We)id.  472;  Wyman  v.  3Iayor  of  New  York,  11  Wend.  486. 

There  is  such  reference  to  and  boundary  upon  Bayway  in 
this  deed  of  the  appellant,  Clark,  to  the  Central  Railroad 
Company,  as  brings  it  within  the  rule.  If  he  should  be  now 
allowed  an  assessment  of  damages,  the  Central  Railroad  Com- 
pany, from  whom  he  has  received  compensation  for  the  lands 
he  has  conveyed,  which  he  deemed  adequate,  in  the  increased 
value  of  his  property  by  the  location  of  a  depot  there,  would 
be  called  upon  to  pay  a  part  of  the  assessment  of  damages  for 
laying  a  street  upon  which  their  land  is  bounded  by  the  de- 
scription in  his  deed. 

The  answer  to  the  first  question  reserved  is,  therefore,  that 
the  appellant  has  dedicated  to  the  public  use,  his  lands  lying 
within  the  boundaries  of  the  street  called  Bayway  on  the 
commissioners'  map,  and  is  not  entitled  to  compensation  upon 
the  laying  out  and  opening  this  street  across  such  lands. 

In  the  cases  above  cited  of  opening  streets  in  New  York 
city,  there  is  a  nominal  assessment  of  damages  made  where 
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lands  have  been  dedicated.  This  is  allowed  because  in  addition 
to  the  perpetual  right  of  way  across  the  lands,  the  city  also  takes 
the  fee  in  the  streets,  when  they  are  regularly  opened  by  pub- 
lic authority,  hence  a  nominal  allowance  is  made  for  the 
value  of  the  fee.  But  in  our  state  the  public  take  only  an 
■easement  in  lands  for  public  highways,  and  the  fee  still  re- 
mains in  the  owner.  The  commissioners  were,  therefore, 
right  in  making  no  assessment,  not  even  nominal  damages  for 
these  lands  that  had  been  already  dedicated. 

In  answer  to  the  second  point  reserved,  the  deed  is  the 
best  and  only  evidence  of  the  dedication,  since  the  appellant 
never  opened  and  used  the  road  for  himself,  nor  have  the 
abutters  thereon,  used  it  with  his  knowledge  or  consent.  There 
are  no  acts  of  dedication  outside  of  his  deed.  His  act  of 
dedication  depends  upon  the  deed  alone,  and  its  construction 
is  the  question  to  be  decided.  It  is  both  competent  and  con- 
clusive evidence  in  the  case. 

This  also  decides  the  next  point  reserved,  for  if  the  dedi- 
cation be  by  deed,  then  the  intent  must  be  settled  by  the  in- 
terpretation of  the  words  used  in  tlie  deed.  Parol  evidence 
is  not  competent  to  contradict,  alter  or  vary  its  terms.  Where 
the  law  says  that  if  the  land  owner  bounds  his  lands  by  con- 
veyance upon  a  street  which  is  mapped  and  filed  as  a  proposed 
public  highway,  a  dedication  is  presumed,  it  is  not  competent 
for  him  to  deny  it  and  say,  I  had  no  such  intention,  but  only 
mentioned  the  street  as  a  convenient  measurement  or  boundary 
for  my  lands. 

The  grantee  in  the  deed,  and  the  public  have  the  right  to 
look  to  his  deed  alone  for  his  intention,  and  to  find  its  con- 
sti'uction  by  the  well  settled  law  of  the  state.  His  reserved 
purpose  outside  the  deed,  cannot  deprive  others  of  their  rights 
under  it. 

It  is  true  that  dedication  is  a  matter  of  intention,  and  where 
it  is  attempted  to  be  shown  by  acts  or  admissions,  otherwise 
than  by  deed,  thece  parol  proof  may  be  used  to  show  that 
there  was  no  dedication  intended ;  but  where  the  alleged 
dedication  is  by  deed,  that  must  speak,  as  the  highest  and 
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best  evidence  and  parol  proof  cannot  be  admitted  to  show  any 
other  intention  tlian  that  expressed  therein. 

Upon  the  points  reserved  and  the  facts  stated  to  this  court^ 
the  verdict  must  be  set  aside. 

Cited  in  Vannatla  v.  Jones,  13  Vroom  563 ;  Flaacke  v.  Mayor,  1  Stew.  Eq. 
112. 


THE  STATE,  JOHN  M.  VAN  TASSEL  AND  OTHERS,  PROSECU- 
TORS, V.  THE  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY. 

1.  A  provision  in  Jersey  City  charter  of  1871,  I  48,  that  each  lot  shall 
be  assessed  for  the  labor  and  materials  necessary  to  grade  the  street  ia 
front  of  it,  and  for  its  share  of  the  intersections,  and  to  be  credited  for 
the  materials  taken  in  front  of  it,  and  proportionally  from  any  neigh- 
boring intersection,  is  in  total  disregard  of  the  well  established  doc- 
trine that  the  assessment  shall  not  exceed  the  benefits,  and  an 
assessment  made  thereunder  must  be  set  aside. 

2.  A  supplement  {Laws,  1873,  p.  405,  ?  21,)  providing  that,  in  making 
any  assessment  for  improvements  under  g  48  of  the  original  act,  the 
expense  of  excavating  rock  and  all  other  excavation,  shall  be  assessed 
upon  "all  the  property  benefited  by  such  excavation,  and  to  be 
assessed  for  said  improvement,"  also  fails  to  recognize  the  principle 
of  benefits  entirely,  for  it  still  limits  the  property  to  be  assessed,  to 
that  which  was  to  be  assessed  by  the  charter.  It  was  not  intended  by 
thai  clause  to  enlarge  the  limits  of  the  property  to  be  assessed,  but 
only  within  the  same  limits  to  have  the  expense  assessed  according  to 
benefit*,  and  thus  making  all  the  property  on  the  frontage  liable  to 
pay  the  whole  cost  of  the  excavation.  An  assessment  under  that  pro- 
vision is  illegal. 

3.  There  is  no  valid  objection  against  assessing  the  cost  of  flagging  side- 

walks on  the  principle  of  frontage,  but,  under  such  a  power,  the  esti- 
mate must  not  include  any  part  of  the  expense  of  the  substantial 
grading  (excavation  and  filling)  of  that  part  of  the  street  occupied  by 
the  sidewalks.  Incidental  grading,  for  the  mere  purpose  of  flagging, 
may  be  included,  but  not  the  substantial  grading  of  any  part  of  the 
street,  although  included  in  the  sidewalks. 


On  ceHloraH. 

Argued  at  June  Term,  1874,  before  Justices  Bedle,  Dal- 
Ki:\fPLE  and  Depue. 
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State,  Van  Tassel  et  al.,  pros.,  v.  Mayor,  &c.,  of  Jersey  City. 
For  the  prosecutors,  J.  B.  Vredenburgh. 

For  the  defendants,  W.  A.  Leicis. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  The  application  for  this  improvement  is  of  a 
double  chai'acter.  That  is  allowed  under  section  50  of  the 
charter  of  Jersey  City,  (Laws,  1871,  p.  1120,)  provided  the 
assessment  for  the  several  kinds  of  improvement  asked  for 
is,  by  that  act,  to  be  made  upon  the  same  property.  This 
application,  and  the  resolution  of  the  board  of  public  works 
are  for  the  grading  of  Lexington  avenue  to  the  established 
grade  between  North  and  South  streets,  (being  two  blocks,) 
and  also  for  flagging  the  sidewalks.  Under  that  charter,  the 
assessment  for  flagging  is  to  be  made  upon  the  land  fronting 
on  the  improvement,  in  proportion  to  the  frontage,  and  where 
intersections  of  streets  are  so  improved,  the  expense  of  such 
intersections  shall  be  assessed  equally,  at  so  much  per  lineal 
foot  of  frontage  on  all  land  extending  from  such  intersections, 
one-half  the  distance,  to  the  nearest  street  in  every  direction, 
(section  47.)  Under  the  same  charter,  (section  48,)  as  to  the 
expense  of  grading,  each  lot  or  parcel  of  land  was  to  be 
assessed  for  the  labor  and  materials  necessary  to  grade  the 
street  in  front  of  it,  and  for  its  share  of  the  intersections,  as 
in  paving  a  street ;  the  assessment  for  which,  by  this  charter, 
is  the  same  as  flagging,  and  to  be  credited,  if  any  credit  ought 
to  be  allowed  for  the  materials  taken  from  the  street  in  front 
of  it,  and  proportionally  from  any  neighboring  intersection. 
The  result  of  that  provision  was,  to  make  every  lot  pay  for 
the  expense  of  grading  in  front  of  it,  whatever  may  be  the 
depth  or  kind  of  excavation,  or  the  height  of  the  filling;  that 
principle  is  in  total  disregard  of  the  well  established  doctrine 
in  this  state,  that  the  assessment  shall  not  exceed  the  benefits. 
But,  in  1873,  a  supplement  was  passed,  {Laws,  1873,  p.  405, 
§  21,)  providing  that,  in  making  any  assessment  for  im- 
provements under  section  48  of  the  original  act,  the  expense 
of  excavating  rock,  and  all  other  excavation,  shall  be  assessed 
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upon  "  all  the  property  benefited  by  such  excavation,  and  to  be 
assessed  for  said  improvement.^' 

The  work  was  completed  under  the  charter  of  1871,  but 
the  final  assessment  was  made  after  the  passage  of  the  sup- 
plement of  1873.  The  total  amount  of  the  assessment  is 
$10,909.30.  The  commissioners  of  assessment  made  two  re- 
ports, accompanying  their  map — one  in  regard  to  the  flagging, 
the  expense  of  which  is  estimated  at  $5160.30;  the  other,  in 
regard  to  the  grading,  the  expense  of  that  being  estimated  at 
$5748.90.  The  report  on  the  flagging  shows  that  that  part 
of  the  assessment  was  made  on  the  principle  of  frontage,  as 
provided  in  the  act  of  1871,  section  47.  There  can  be  iro 
valid  objection  to  that  principle,  in  the  case  of  sidewalks,  as 
the  Court  of  Errors  so  decided  at  the  last  term  in  the  case  of 
The  City  of  Newark  v.  The  State,  Agens,  prosecutor.  But 
the  estimate  for  flagging  is  evidently  too  large.  The  total 
excavation  and  grading  of  the  sidewalks  must  have  been  in- 
cluded in  it.     That,  however,  will  be  again  referred  to. 

The  report  on  grading  shows  that  that  part  of  the  assess- 
ment was  made  in  the  following  manner :  1st.  The  expense 
of  excavating  rock,  and  all  other  excavation,  was  assessed 
upon  all  the  property  benefited  by  such  excavation,  and  to  be 
assessed  for  said  improvement,  following  the  language  of  sec- 
tion 21  of  the  supplement  of  1873,  and  under  which  it  was 
made.  2d.  The  filling,  and  the  rest  of  the  expense  of  grad- 
ing, were  assessed  upon  each  lot  in  front  of  it,  in  the  mode 
provided  in  section  48  of  the  act  of  1871,  the  intersections 
being  also  assessed  for,  under  that  same  section,  so  far  as  I 
am  able  to  understand  the  report. 

The  question  now  arises  whether  the  assessment  for  grading 
is  valid.  So  much  of  it  as  compels  each  lot  to  bear  the  ex- 
pense incured  in  front  of  it,  whatever  that  may  be,  cannot  be 
sustained,  as  such  a  principle  must  often  work  great  injustice, 
making  the  lowest  lot,  where  the  most  filling  is  required,  bear 
the  heaviest  expense,  as  is  the  case  with  some  of  the  lots  in 
this  assessment,  and  besides  it  limits  the  land,  otherwise  than 
by  political  divisions,  upon  which  the  whole  cost  of  the  work 
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must  be  imposed,  without  reference  to  the  benefits,  which  is 
<K)ntrary  to  the  Agens  case.  That,  then,  narrows  the  inquiry 
on  the  question  of  gradijig;  to  the  assessment  for  rock  and 
other  excavation.  It  was  no  doubt  found  that  by  assessing 
every  lot  for  the  work  done  in  front  of  it,  under  the  act  of 
1871,  there  was  great  inequality,  for  in  some  places  on  the 
same  street,  the  rock  cutting  or  other  excavation  would  be 
deep  and  expensive,  while  in  other  places,  within  a  short  dis- 
tance, there  would  be  much  less  or  not  any.  That  fact  rnade 
the  mode  provided  in  the  act  a  very  unfair  test  of  benefits, 
and  hence  the  supplement  of  1873,  (§  21,)  was  passed  pro- 
viding that  the  cost  of  excavations  should  be  paid  for  on  a 
different  principle,  but  section  21  fails  to  recognize  the  prin- 
ciple of  benefits  entirely,  for  instead  of  authorizing  the  com- 
missioners generally  to  assess  in  proportion  to  benefits,  it  still 
limits  the  property  to  be  assessed,  only  changing  the  original 
act  in  this,  that  instead  of  requiring  each  lot  to  bear  the  ex- 
pense of  excavation  in  front,  it  provides  that  the  whole 
expense  shall  be  assessed  on  the  property  benefited,  but  only 
such  property  as  by  the  charter  was  to  be  assessed  for  the 
improvement.  The  language  is  :  "  That  in  making  any  assess- 
ment for  improvements  under  section  48  of  the  act  to  which 
this  is  a  supplement,  the  expense  of  excavating  rock  and  all 
other  excavations,  shall  be  assessed  upon  all  the  property 
benefited  by  such  excavation,  and  to  be  assessed  for  said 
improvement."  It  was  not  intended  by  that  section  to  enlarge 
the  limits  of  property  to  be  assessed,  but  only  within  the  same 
limits  to  have  the  expense  assessed  according  to  benefits,  and 
thus  making  all  the  property  on  the  frontage  liable  to  pay  the 
whole  cost  of  the  excavation,  however  expensive  it  might  be, 
and  whether  the  property  was  benefited  to  that  extent  or  not. 
Since  the  case  of  Agens,  proceedings  under  legislation  of  that 
kind  cannot  be  sustained. 

That  part  of  the  assessment  for  grading,  amounting  to 
$5748.90,  must  be  set  aside  as  against  the  prosecutors,  and 
the  other  part  reported  for  flagging,  must  be  reduced,  for  it  is 
apparent  from  the  statement  of  cost  on  the  map,  that  the  mere 
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flagging  could  not  have  reached  ^5160.30,  including  the  in- 
cidental expense  necessarily  appertaining  to  it.  It  seems  that 
at  least  the  cost  of  excavating  and  filling  the  whole  sidewalk 
was  included.  Under  this  charter,  the  flagging  is  to  be  paid 
for  in  one  way,  and  the  grading  in  another.  Incidental 
grading  is  no  doubt  necessary  in  flagging,  and  that  by  a  fair 
estimate,  could  properly  be  included  in  the  expense ;  so  also 
in  paving  a  street  the  incidental  grading  could  be  inchided,  as 
in  the  case  of  The  State  v.  Council  of  Elizabeth,  1  Vroom  365, 
but  the  substantial  grading  of  that  part  of  the  street  which  is 
to  be  occupied  by  the  sidewalk,  is  different,  and  should  not 
have  been  included.  That,  no  doubt,  was  a  very  material 
item  in  this  case,  as  much  of  the  excavation  was  deep  and  of 
rock.  This  part  of  the  assessment,  then,  should  contain 
nothing  but  the  expense  of  the  flagging  with  the  incidental 
grading,  as  distinguished  from  the  substantial  grading,  and 
also  such  part  of  the  cost  of  the  proceedings,  (including  sur- 
veying, calculations,  maps,  printing,  commissioners,  and  other 
necessary  fees  and  expenses,  with  proper  interest,)  as  apper- 
tains to  the  work  of  flagging  the  sidewalks  and  intersections, 
and  as  would  be  a  proper  proportion  for  it  to  bear.  Any  ex- 
cess above  that  could  not  be  assessed  as  flagging,  and  to  that 
extent,  the  flagging  assessment,  as  against  the  prosecutors,, 
should  be  reduced.  If  it  become  necessary,  a  reference  may 
be  made  to  a  commissioner  by  virtue  of  the  act  "  relative  to 
the  writ  of  certiorari,"  (Laws,  1871,^.  124,)  to  ascertain  the 
proper  reduction  and  the  several  amounts  to  which  the  prose- 
cutor's assessments  should  be  reduced. 

Whether  effect  can  be  given  to  the  power  conferred  by  sec- 
tion 66  of  the  charter,  so  as  to  make  a  new  assessment  for  the 
grading,  by  providing  in  the  rule  appointing  commissioners, 
that  they  should  make  it  according  to  actual  benefits,  without 
limiting  the  property  to  be  assessed,  is  left  for  argument  and 
consideration,  should  an  application  for  that  purpose  be  made. 

The  prosecutors  are  entitled  to  no  relief,  on  the  point  of 
change  of  grade,  as  it  affected  both  blocks,  and  from  the  evi- 
dence, they  must  be  held  to  have  acquiesced  in  it,  although 
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mistaken  as  to  the  law  that  would  govern  the  assessment,  yet 
the  work  having  been  completed  before  the  writ  was  applied 
for,  they  should  not  now  be  allowed  relief  on  that  ground. 

A  like  result  must  follow  in  the  other  cases  involving  the 
same  questions  as  in  this. 

Cited  in  State,  Oronin,  v.  Jersey  City,  9  Vj'oom  412. 


JAMES  McCOY  v.  THE  OVERSEER  OF  THE  POOR  OF  THE 
TOWN  OF  NEWTON. 

1.  The  legal  settlement  of  a  bastard  child  is  in  ihe  town  or  township 
where  born,  unless  the  mother  then  has  a  legal  settlement  elsewhere 
in  the  state,  and  the  last  residence  by  the  mother  for  twelve  months 
continuously  in  a  township  other  than  where  the  child  was  born,  does 
not  constitute  such  a  legal  settlement  of  the  mother,  as  that  the  child 
conid  derive  from  it  a  settlement  different  from  its  place  of  birth. 

2.  Proceedings  taken  in  the  township  where  the  mother  last  resided 
twelve  months,  on  the  application  of  the  overseer  of  that  township, 
are  no  bar  to  proceedings  in  the  town  where  the  child  was  born,  taken 
by  the  overseer  of  that  town. 


On  ceriioran  in  case  of  bastardy. 

Argued  at  February  Term,  1874,  before  Justices  Bedle, 
Dalrimple  and  Depue. 

For  prosecutor,  Lewis   Van  Blarcom. 

For  defendant,  Thomas  Anderson. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  This  writ  brings  before  us  proceedings  in  bas- 
tardy had  by  two  justices  of  the  county  of  Sussex,  on  the  appli- 
cation of  the  overseer  of  the  poor  of  the  town  of  Newton.  On 
the  hearing  the  alleged  father  offered  to  prove  in  bar  that  other 
proceedings  had  been  previously  taken  on  the  application  of  an 
•overseer  of  the  poor  in  Frankfort  township,  said  county,  and  that 
■on  the  trial  before  the  justices  and  jury,  had  on  that  application, 
he  had  been  acquitted  of  the  charge  of  being  the  father.     The 
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child  was  born  in  the  town  of  Xcwton,  where  the  mother  then 
resided.  The  defence  offered  was  overrnled,  and  the  justices 
found  McCoy  to  be  the  putative  fatlier,  and  made  an  order 
of  filiation  accordingly.  The  prosecutor  now  claims  that 
these  subequent  proceedings  are  illegal  by  reason  of  the 
previous  trial  on  behalf  of  Frankfort  township.  Those 
proceedings  in  Frankfort  are  subject  to  severe  criticism, 
on  account  of  the  hearing  having  taken  place  without  the 
presence  of  the  mother,  although  duly  summoned,  yet  the 
question  now  involved  does  not  depend  upon  that.  Whether, 
in  the  present  state  of  legislation  on  this  subject,  indepen- 
dent action  may  not  be  taken  by  the  township  where  the 
child  is  born,  and  also  where  its  legal  settlement  may  be, 
for  the  better  relief  of  each  township,  need  not  now  be  settled, 
for  the  proof  before  us  shows  that  the  legal  settlement  of  this 
child  was  not  in  the  township  of  Frankfort.  That  it  may  be 
taken  in  both  has  encouragement  in  the  case  of  Garwood  v. 
Township  of  Waterford,  3  Dutcher  436,  but  no  opinion  on  that 
is  intended.  By  section  4  of  the  poor  act,  (Nix.  Dig.  706)* 
the  settlement  of  such  diildren  is  in  the  place  of  the  last  legal 
settlement  of  the  mother ;  unless  the  mother  has  a  legal  settle- 
ment at  the  time  of  the  birth,  the  place  of  birth  fixes  the  legal 
settlement  of  the  child.  The  proceedings  in  behalf  of  Frank- 
fort were  based  on  the  supposition  that  the  mother  had  a  legal 
settlement  there,  and  that  settlement  is  claimed  under  the 
second  section  of  the  supplement  of  March  19th,  1852,  to  the 
poor  act  {Nix.  Dig.  715,)t  and  as  amended  by  section  2  of 
another  supplement  of  February  25th,  1858,  (iVia;.  Dig.  717.)' 
The  proofs  show  that  although  the  mother  was  a  resident  of 
Newton  at  the  time  of  the  birth,  and  had  immediately  pre- 
vious resided  there  several  months,  yet  that  before  coming  to 
Newton  she  had  resided  in  Frankfort  for  twelve  months  con- 
tinuously. It  is  said  that  such  residence  established  the  legal 
settlement  of  the  mother.  Section  2  of  the  act  of  1852  pro- 
vides for  removal  in  two  cases — one,  where  the  person  has 
obtained  a  legal  settlement  in  the  state,  and  the  other,  where  nO' 

*Rev.,  p.  835.  ^Rev.,  p.  839,  ?  17. 
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leo-al  settlement  has  been  obtained,  and  in  which  latter  case,  the 
removal  shall  be  to  the  township  where  two  justices  adjudge 
such  person  shall  have  last  resided  for  six  months  continu- 
ously, there  to  be  provided  for  according  to  law.  Section  2  of 
the  supplement  of  1858,  in  eifect  only  changes  the  time  from 
six  to  twelve  months.  It  was  not  intended  by  this  legisla- 
tion that  the  place  to  which  removal  is  made  on  account  of 
a  twelve  months'  continuous  residence,  should  be  for  all  pur- 
poses considei'ed  as  the  place  of  legal  settlement.  Such  resi- 
dence determines  the  question  of  relief  of  all  persons  who 
have  not  gained  a  settlement  in  the  state,  but  does  not  carry 
with  it  the  consequences  of  the  legal  settlements  contemplated 
in  the  poor  act.  This  is  clear,  from  the  distinctions  already 
referred  to  in  each  of  sections  2,  and  also  by  a  reference  to  the 
supplement  of  March  3d,  1857,  (Nix.  Dig.  716,)*  and  also 
particularly  to  the  supplement  of  February  28th,  1870,  {Nix. 
Dig.  717.)t  This  latter  act  recites,  by  way  of  preamble,  that, 
"  whereti-s  certain  townships  in  this  state  have  poor-houses 
located  without  their  limits,  and  within  the  neighboring  town- 
ships, and,  in  accordance  ^Yith  the  laws  of  this  state,  all  legiti- 
mate children  born  therein  of  parents  ivho  have  no  legal  settle- 
ment in  this  state,  gain  a  legal  settlement  in  the  township  where 
such  poor-houses  are,  therefore,"  &c.,  and  then  provides  that 
the  legal  settlement  of  such  persons  shall  be  as  though  they 
had  been  born  within  the  limits  of  the  township  from  which 
their  parents  were  legally  entitled  to  relief.  It  may  be  sug- 
gested that  the  act  of  1860  applies  as  well  to  illegitimate  as 
legitimate  children,  but  the  preamble  and  natural  force  of  the 
whole  section  can  extend  only  to  such  as  are  legitimate.  Be- 
fore that  supplement,  children,  and  persons  having  a  settle- 
ment in  this  state,  born  at  a  poor-house,  in  a  township  other 
than  the  place  of  settlement,  did  not  gain  a  settlement  where 
born,  {Nix.  Dig.  711,  §  16,)|  but  in  order  to  relieve  the  town- 
ship in  which  the  poor-house  was  located  from  the  conse- 
quences of  the  birth  of  children  of  parents  having  no  legal 
settlement,  that  supplement  was  passed  fixing  the  settlement 

*Rcv.,  p.  840,  §  18.  ^Rev.,  p.  835,  §  5.  |i2e!\,  p.  839,  ?  16. 
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of  the  child  in  the  township  from  which  the  parents  were  en- 
titled to  relief.  If  that  supplement  included  illegitimate 
children,  perhaps  Frankfort  might  be  considered  as  the  place 
of  settlement  of  this  child ;  but,  as  it  does  not,  it  was  not  in- 
tended that  the  place  from  which  the  relief  is  entitled  should, 
for  all  purposes,  determine  the  place  of  settlement.  That  sup- 
plement contains  a  recognition  of  what  M'ould  be  the  law  as  to 
legitimate  children  without  it,  viz. :  that  the  mere  fact  of  the 
parents  being  entitled  to  relief  from  a  township,  is  not  suffi- 
cient to  constitute  it  a  legal  settlement,  carrying  M'ith  it  the  set- 
tlement of  their  offspring.  Children  for  nurture  may  be 
obliged  to  follow  their  parents  while  of  tender  years,  but  that 
is  different  from  a  question  of  settlement  in  the  statutory 
sense.  Townships  are  bound  to  take  care  of  casual  poor,  as 
well  as  those  legally  settled,  and  those  merely  residing  twelve 
months  in  a  township,  may  be  regarded  as  of  that  class,  and 
the  legislation  in  that  respect  be  considered  as  a  mode  of 
determining  how  that  burthen  shall  be  borne.  In  a  qualified 
sense,  the  mother  of  this  child  could  be  considered  as  having 
a  settlement  in  Frankfoii: — that  is,  so  far  as  mere  personal 
relief  is  concerned,  but  not  as  having  a  legal  settlement  in  the 
statutory  sense  which  would  carry  with  it  all  the  derivative 
consequences  of  such  a  settlement.  Why  the  distinction  is 
made,  need  not  be  discussed ;  it  is  sufficient  that  it  is  clearly 
drawn  in  our  statutes.  It  is  also  recognized  in  two  cases. 
Overseers  of  Paterson  v.  Overseers  of  JByram,  3  Zab.  395 ; 
Richardson  \.  Overseers  of  Burlington,  4:  Froom  190.  Frank- 
fort was,  therefore,  not  the  place  of  the  mother's  legal  settle- 
ment. She  had  no  settlement  in  New  Jersey  from  which 
another  could  be  derived.  She  was  only  entitled  to  relief 
from  Frankfort,  if  she  needed  it  at  any  time  before  she  had 
resided  twelve  months  in  Newton,  or  elsewhere  in  the  state. 
The  proceedings,  on  the  application  of  the  overseer  of  Frank- 
fort, could  not  bind  Newton,  and  the  defence  offered  was 
rightly  disregarded. 

The  proceedings  brought  up  must  be  affirmed. 


Cited  in  Little  Falls  v.  Bernards,  15  Vroom  624. 
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THE  ST'ATE,  THE  DELAWARE,  LACKAWANNA  AND  WEST- 
ERN RAILROAD  COMPANY,  PROSECUTORS,  v.  THE  VIL- 
LAGE OF  PASSAIC. 

1.  An  assessment,  made  under  ciiarter  of  village  of  Passaic,  which  pro- 
vides that  the  whole  cost  of  the  improvement  shall  be  assessed  upon 
lands  fronting  on  the  improvement  in  proportion  to  the  benefit  re- 
ceived by  eath  lot,  is  illegal,  as  it  requires  such  lots  to  bear  the  whole 
burthen  of  the  cost  wiiiioiit  liniiiaiiun  to  actual  benefits,  and  the  mode 
of  its  distribution  merely,  being  according  to  benefits. 

2.  Since  tlie  case  of  The  State,  Agens,  pros.,  v.  The  City  of  Newark,  in  Court 
of  Errors,  an  assessment  for  an  improvement  of  this  character  (grading) 
cannot  be  sustained  when  made  according  to  a  statute,  fixing  a  stand- 
ard otherwise  than  actual  benefit^,  and  limited  only  by  political  terri- 
torial divisions,  if  the  legislature  choose  to  make  any  such  limitation. 

3.  Section  48  of  the  charter  of  the  city  of  Passaic  (1873)  is  only  intended 
to  validate  proceedings  not  done  in  conformity  to  the  act  of  LS69,  the 
same  as  if  it  had  been  complied  with,  and  to  impose  upon  the  land 
owner  the  onus  of  showing  that  the  assessment  as  to  benefits  had  not  been 
made  according  to  that  act,  and  not  that  it  exceeds  the  actual  benefits. 


On  certiorari. 

Argued  at  February  Term,  1874,  before  Justices  Bedle, 
Dalrimple  and  Scudder. 

For  the  prosecutor,  Jacob  Vanatta. 

For  the  defendants,  T.  M.  Moore. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  This  certiorari  brings  before  us  an  assessment 
against  the  prosecutors  for  grading  Franklin  avenue.  The 
proceedings  were  had  under  an  act  to  incorporate  the  village 
of  Passaic,  (iaws,  1869,  p.  317.)  The  error  of  this  a.ssess- 
ment  is  that  it  was  imposed  in  strict  conformity,  so  far  as  the 
principle  of  it  is  concerned,  to  sections  19  and  20  of  that  act. 

Section  19  provides  for  a  preliminary  assessment  by  three 
commissioners,  who  shall  estimate  the  whole  cost  of  the  im- 
provement  and  assess    it  upon  the   lands    fronting   on   the 
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improvement  in  proportion  to  tlie  benefit  to  be  received  by- 
each  lot  or  parcel  of  land.  After  that,  if  there  are  no  remon- 
strances to  defeat  the  improvement,  it  is  made,  and  then,  by 
section  20,  all  the  expenses  and  costs  incurred  are  finally 
assessed  by  the  three  commi.?sioners  upon  the  same  lands  in 
proportion  to  the  benefit  received,  as  estimated  by  the  said 
commissioners.  The  act  requires  the  lands  fronting  on  the 
improvement  to  bear  the  whole  burthen  of  the  cost,  and  the 
mode  of  its  distribution,  merely,  is  according  to  the  benefits, 
but  not  limited  by  the  actual  benefits.  Since  the  case  of  The 
State,  Ageus,  pros.,  v.  The  City  of  Newark,  decided  in  the 
Court  of  Errors,  an  assessment  for  an  improvement  of  this 
character  cannot  be  sustained  when  made  according  to  a 
statute  fixing  a  standard  otherwise  than  the  actual  benefits 
and  limited  only  by  political  territorial  divisions,  if  the  legis- 
lature choose  to  make  any  such  limitation.  The  rule  here- 
tofore prevailing  in  this  court,  that  such  improvements  are 
presumed  to  benefit  land  equal  to  the  burthen  imposed  by 
the  legislature,  until  the  contrary  appears,  can  now  no  longer, 
since  that  decision,  be  maintained.  In  the  Chatham  Drainage 
Case,  6  Vroom  502,  language,  similar  to  this  in  question,  was 
construed  so  as  to  be  limited  to  the  actual  benefits,  but  in  the 
drainage  act  the  territory  that  ought  to  contribute  to  the 
expense  was  to  be  selected  by  the  commissioners.  In  the  case 
before  us,  the  legislature  has  fixed  the  limit  of  frontage,  and 
provided  that  the  whole  expense  shall  be  assessed  there. 

Since  this  certiorari  was  brought,  an  act  was  passed  incor- 
porating Passaic  as  a  city,  {Laws,  1873,  p.  484,)  section  84  of 
which  undertakes  to  validate  all  assessments  made  under  the 
charter  of  1869,  but  which  does  not  help  the  difficulty  before 
us.  Part  of  that  section  is  in  these  words :  "  all  such  assess- 
ments are  hereby  declared  to  be  valid  and  effectual  in  law,  as 
if  every  provision  of  the  charter  of  the  villnge  of  Passaic, 
under  which  said  assessments  were  made,  had  been  fully  com- 
plied with,  except  in  cases  where  it  shall  appear  to  the  Su- 
preme Court  that  the  commissioners,  who  made  such  assess- 
ments, have  not  properly  assessed  the  lauds  and  real  estate 
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hy  said  charter  directed  to  be  assessed,  in  proijortion  to  the 
benefit  to  be  received  thereby,  in  which  cases  said  assessments 
may  for  that  cause  be  set  aside."  The  legislature  merely  in- 
tended by  that  section  to  make  valid  proceedings  not  done  in 
conformity  to  the  act  of  1869,  the  same  as  if  it  had  been  com- 
plied with,  and  then  to  impose  upon  the  land  owner  the  onus 
of  showing  that  the  assessment  as  to  benefits  had  not  been 
made  according  to  the  charter.  There  is  no  intention  in  that 
section  to  require  the  land  owner  to  show  that  the  assessment 
exceeds  the  actual  benefits,  if  he  wishes  to  contest  it.  A  claim 
to  that  extent  would  involve  the  right  of  the  legislature  to- 
declare  valid  an  assessment  made  under  an  act  contrary  ta 
fundamental  law,  unless  the  land  owner  could  show,  as  a 
matter  of  fact,  that  the  commissioners  had  assumed  to  restrain 
it  within  the  standard  of  actual  benefits.  Such  legislation 
would  impose  an  expense  and  burthen  on  the  owner  that  would 
often,  practically  speaking,  amount  to  a  deprivation  of  his  rights^ 
and  which  I  think  ought  not  to  be  and  could  not  be  sustained. 
But  by  fair  construction,  section  84  does  not  reach  that  far. 

The  ordinance  should  not  be  disturbed  for  any  of  the  reasons 
urged  on  the  argument,  the  work  having  been  completed  when 
the  writ  was  allowed ;  but  the  assessment  proceedings  should 
all  be  set  aside  as  to  the  prosecutors. 

Cited  in  State,  Bogert,  v.  Passaic,  9  Vroom  59. 


THE  STATE,  JACOB  R.  FREESE,  PROSECUTOR,  v.  EGBERT  S. 
WOODRUFF,  Jr.,  RECEIVER  OF  TAXES  OF  TRENTON. 

To  exempt  any  particular  property  from  taxation,  the  intention  must  be 
clear.  Bonds  issued  by  the  city  of  Paterson  under  a  special  act^ 
(Laws,  1873,  p.  211,)  to  meet  an  unexpected  contingency,  not  pro- 
vided for  in  the  charter,  and  without  being  exempted  by  the  act,  are 
not  exem[ited  by  a  clause  in  the  charter  of  1869,  {Lmvs,  1869,  p.  768,) 
in  these  words:  "That  the  bonds  authorized  to  be  issued  by  the 
mayor  and  aldermen,  si  all  be  issued  free  and  exempt  of  and  from  all 
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cily,  county,  and  state  taxes."  That  language  is  fully  satisfied  by  its 
applic;ition  to  the  bonds  authorized  in  ihe  act  of  which  it  formed  a 
part. 


On  certiorari.     In  matter  of  tax. 

Argued  at  February  Term,  1874,  before  Justices  Bedle, 
Dalrimple  and  Depue. 

For  the  prosecutor,  James  Evans. 

For  the  defendant,  G.  D.  W.  Vroom. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  The  question  on  this  writ  is,  whether  certain 
bonds  of  the  prosecutor,  issued  by  the  city  of  Paterson,  under 
an  act  to  authorize  the  funding  of  the  floating  debt  of  the  city 
of  Paterson,  &c.,  (Laws,  1873,  p.  211,)  are  exempt  from  tax- 
ation. This  is  not  a  supplement  to  the  charter  of  that  city, 
but  an  independent  act,  to  meet  an  unexpected  contingency 
stated  in  the  preamble,  as  follows  :  "  Whereas,  the  municipal 
corporation  of  the  city  of  Paterson  has  become  seriously  em- 
barrassed, by  reason  of  large  amounts  of  money  being  due  the 
city  for  unpaid  taxes  and  assessments  for  street  improvements, 
the  payments  for  which,  in  advance  of  the  collection,  have 
depleted  the  treasury  of  said  corporation ;  therefore,"  &c. 
The  act  then  makes  provision  for  the  issue  of  bonds  not 
exceeding  §250,000,  to  be  called  "Paterson  City  Funding 
Bonds,  third  series,"  and  the  proceeds  thereof  to  be  applied 
exclusively  to  the  payment  of  any  existing  debts  or  liabilities 
of  the  city  w^hich  cannot  lawfully  be  paid  by  the  proceeds  of 
any  bonds  theretofore  authorized  by  law.  Provision  is  also 
made  by  the  second  section,  for  the  raising  of  certain  amounts 
by  taxation  each  year,  during  five  years,  to  pay  the  entire 
principal  and  interest  of  the  bonds.  There  is  no  clause  in 
the  act  of  1873  exempting  these  bonds  from  taxation,  but  an 
exemption  is  claimed  under  section  169,  of  "an  act  for  the 
further  revising  and  amending  the  '  act  to  incorporate  the  city 
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of  Paterson/"  approved  March  25th,  1869,  [Laws,  1869,  p. 
768.)  That  section  reads  as  follows :  "  That  the  bonds  author- 
ized to  be  issued  by  the  mayor  and  aldermen,  shall  be  issued 
free  and  exempt  of  and  from  all  city,  county,  and  state  taxes." 
In  a  supplement  to  the  act  of  1869,  {Laws,  1870,  p.  973,) 
section  5,  it  was  enacted  "that  all  city  bonds  to  be  issued 
under  any  law  hereafter  to  be  passed,  shall  be  subject  to  tax- 
ation in  the  hands  of  the  holders  thereof."  That  supplement 
contained,  also,  the  usual  repealing  clause  of  all  acts  and  parts 
of  acts  inconsistent  with  it.  In  1871,  a  new  charter  was 
passed,  which,  among  other  acts,  repealed  the  act  of  1869, 
"  excepting  only  the  one  hundred  and  sixty-ninth  section  of 
said  act."  It  also  repealed  the  supplement  of  1870.  This  is 
the  whole  of  the  legislation  bearing  upon  the  subject  to  which 
we  have  been  referred.  It  will  be  observed  that  section  169 
is  not  re-enacted ;  the  supplement  was  entirely  repealed,  and 
all  of  the  act  of  1869,  except  section  169.  This  legislation 
merely  left  that  section  unaffected  by  the  supplement,  and 
with  no  more  force  than  it  had  in  the  act  of  1869.  That 
would  have  been  the  result,  also,  if  the  act  of  1870  had  effected 
a  repeal,  for  then  the  repeal  of  that  act  would  only  have  re- 
vived section  169  as  it  stood  before.  Patterns  Dwarris  on 
Statutes  159,  and  notes.  What,  then,  is  the  effect  of  that 
section  ?  Clauses  exempting  from  taxation  are  not  favored  in 
the  law,  and  should  always  be  construed  strictly.  State, 
Gorum,  pros.,  v.  Mitts,  Receiver,  5  Vroom  177 ;  Dillon  on 
Mun.  Corp.,  §  616.  This  one  under  consideration  is  entitled 
to  no  more  force  than  the  words  plainly  require,  and  there  is 
nothing  in  them  to  show  an  intention  to  comprehend  any 
future  legislation  that  might  be  obtained  by  the  city  for  ad- 
ditional issues  of  bonds.  The  language  is  fully  satisfied  by 
its  application  to  the  bonds  authorized  in  the  act  of  which  the 
section  formed  a  part ;  and,  therefore,  whether  bonds  issued 
imder  subsequent  legislation,  are  to  be  affected  by  it,  must 
depend  entirely  upon  the  character  and  necessary  effect  of 
sui'h  legislation.  The  act  of  1873  is  special,  independent 
for  a  temporary  purpose,  and  to  meet  a  contingency  not  pro- 
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vided  for  in  the  previous  legislation,  and  there  is  no  necessary 
relation  between  the  act  and  the  exemptive  clause  in  question. 
The  vague  surmises  to  the  contrary  that  may  be  drawn  from 
the  course  of  legislation  referred  to,  amount  to  nothing,  in 
view  of  the  well  settled  principle  that,  to  exempt  any  particu- 
lar property  from  taxation,  the  intention  must  be  clear. 

The  assessment  must  be  affirmed. 


THE  STATE,  HENRY  M.  BAKER  ET  AL.,  PROSECUTORS,  v. 
THE  CITY  OF  ELIZABETH. 

THE  STATE,  HENRIETTA  BAKER  ET  AL.,  PROSECUTORS,  T. 
THE  CITY  OF  ELIZABETH. 

1.  Where  bonds  have  been  sold  by  a  city  to  raise  money  in  anticipation 
of  a  street  improvement,  and  the  proceeds  in  the  meantime  have  been 
used  by  the  city  for  other  purposes,  it  is  not  lawful  to  inclnde  interest 
during  that  time,  in  the  estimate  of  the  expense  of  the  improvement 
to  be  assessed  on  the  land  owners. 

2.  If  bonds  have  been  sold  by  legislative  authority,  at  less  than  par,  the 
discount  can  be  included  in  the  estimate. 


On  certioraH. 

Argued  at  February  Term,  1874,  before  Justices  Bedle, 
Daleimple  and  Depue. 

For  the  prosecutor,  W.  J.  Magie. 

For  the  defendant,  R.  E.  Chetwood. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  The  question  in  these  cases  is,  whether  two 
items,  one  for  interest,  the  other  for  discount  on  city  bonds, 
should  be  included  in  the  assessment  for  paving  INIagie  street, 
in  Elizabeth,  as  a  part  of  the  costs  and  expenses  of  the  improve- 
ment.    The  charter  provides  for  an  assessment  of  the  whole 
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amount  of  the  costs  and  expenses.  (Laws,  1863,  p.  149,  § 
105.)  The  contract  was  awarded  April  4th,  1871,  to  be  com- 
menced under  the  direction  of  the  street  commissioner,  and 
such  direction  was  not  given  until  about  May  1st,  1872,  owing 
to  the  fact  that  the  street  was  to  be  first  sewered,  the  contract 
for  which,  was  given  out  May  15th,  1871,  after  the  contract 
for  paving,  and  the  sewer  work  was  not  commenced  until 
December  3d,  1871,  and  not  completed  until  February  16th, 
1872.  On  May  1st,  1872,  after  the  sewer  w^as  built,  the 
paving  was  commenced,  and  completed  May  22d,  1872.  On 
July  8th,  1872,  the  work  for  the  paving  was  accepted,  and 
July  11th,  1872,  a  warrant  was  ordered  for  the  amount, 
^22,503,  which  was  presented  to  the  city  treasurer  the  next 
day,  and  not  paid  for  the  want  of  funds.  The  same  remained 
unpaid  until  November  2d,  1872,  when  it  was  collected  by 
the  holders,  but  without  interest,  the  interest  having  been 
abated  to  induce  its  payment.  The  interest  item  complained 
of  is  ^2330.37,  up  to  August  1st,  1872,  and  must  have  been 
calculated  on  about  $25,000  from  April  1st,  1871,  or  within 
a  few  days  of  that  time,  perhaps  from  April  4th,  1871,  the 
time  of  the  award  of  the  contract.  No  funds  had  been  raised 
by  the  city  in  anticipation  of  this  improvement,  until  July 
15th,  1871,  at  which  time,  twenty-five  bonds  of  $1000  each, 
were  sold  at  a  discount,  the  same  having  been  issued  under 
an  ordinance  of  June  4th,  1871,  to  provide  for  the  payment 
of  the  improvement.  As  soon  as  the  bonds  were  sold  and 
delivered,  the  money  was  placed  to  the  credit  of  the  city 
treasurer,  and  used  by  him  to  meet  other  warrants  and  ex- 
penses of  the  city,  so  that  the  city  had  the  immediate  and  con- 
tinuous use  of  the  funds  from  that  time  up  to  and  beyond 
August  1st,  1872,  and  therefore,  when  the  warrant  for  this 
improvement  was  presented,  the  city  was  unable  to  pay  it. 
Under  these  facts  it  would  be  unjust  to  allow  the  city  to  assess 
that  item  of  interest  upon  the  property  owners. 

The  other  item  complained  of  is  $2266.03  for  discount 
allowed  on  the  bonds.  The  bonds  were  sold  at  ninety-four 
per  cent.,  and  accrued  interest  from  April  1st,  1871,  up  to 
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July  15tli,  1871,  the  time  of  the  sale.  The  supplement  of 
1866,  {Laws,  1866,  73.  421,  §  2,)  to  the  city  charter,  authorizes 
the  sale  of  bonds  of  the  city  at  their  market  value.  The  sup- 
plement of  1864,  (Laws,  1864,  p.  645,  §  5,)  authorizes  the  city 
to  borrow  money  in  anticipation  of  the  collection  of  an  assess- 
ment for  any  improvement  to  be  expended  only  in  payment 
of  such  improvements,  or  loaus  for  the  payment  thereof,  and 
for  that  purpose  to  issue  the  bonds  of  the  city,  to  be  called 
"  Improvement  Bonds  of  the  city  of  Elizabeth,"  payable  in 
six  years  from  the  date  thereof,  with  interest  at  the  rate  of 
seven  per  cent.  Under  these  powers  the  city  could  reasonably 
anticipate  the  necessity  of  money  to  pay  for  the  improvement^ 
and  raise  it  by  a  sale  of  the  bonds  at  their  market  value.  In 
such  a  case  the  necessary  discount  could  properly  be  considered 
as  a  part  of  the  expense  of  the  improvement.  There  is  no 
evidence  to  show  that  the  bonds  were  improperly  sold  below 
their  value,  although  it  is  evident  that  with  the  sewer  not 
commenced  when  they  were  sold,  that  there  was  no  immediate 
need  to  provide  funds  for  the  payment  of  the  work.  Whether 
the  bonds  could  have  been  sold  for  a  higher  rate  at  a  later 
period,  does  not  appear,  and  therefore  the  court  should  not 
consider  that  they  were  sold  at  too  low  a  rate. 

For  that  reason  and  inasmuch  as  the  interest  on  the  bonds 
from  their  date,  had  to  be  paid  by  the  city,  and  the  item  for 
interest  is  disallowed  in  the  assessment  because  the  city  had 
the  use  of  the  money,  the  discount  allowed  by  the  city  should 
be  included  in  the  assessment  as  a  part  of  the  expense.  The 
item  however,  is  too  high  for  a  sale  at  ninety-four,  and  in- 
terest from  April  1st,  1871,  to  July  15th,  1871,  on  $25,000, 
would  make  the  discount  only  $2025,  which,  taken  from 
$2266.03,  leaves  $241.03  as  an  improper  excess  over  the  true 
amount.  The  assessment  against  the  prosecutors  should  be 
proportionately  reduced  by  striking  out  as  to  them  from  the 
whole  assessment,  the  item  of  interest  and  the  excess  of  dis- 
count. 

Cited  in  Slate,  Kohler,  v.  Guttenberg,  9  Vroom  421 ;  Mayor,  &c.,  v.  Free- 
holders, 11  Vroom  598. 
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THE  STATE,  EX  REL.  MARY  TREADWELL,  v.  PETER  J.  POW- 
LESS, OVERSEER  OF  THE  POOR  OF  HOBOKEN. 

An  overseer  of  the  poor  has  a  discretion  in  refusing  to  make  complaint 
under  the  supplement  to  the  vagrant  act  {Nix.  Dig.  1008,)  to  compel 
a  husband  to  provide  for  his  family,  where  tliere  is  no  reasonable 
ground  to  believe,  on  fair  inquiry  by  the  overseer,  that  the  application 
is  a  proper  one. 


On  application  for  mandamus. 

Argued  before  Justices  Bedle,  Dalrimple  and  Depue. 

For  the  relator,  J.  W.  Vroom. 

For  the  overseer,  J.  C.  JBesson. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  The  overseer  has  a  discretion  in  refusing  to 
make  complaint,  under  the  supplement  to  the  vagrant  act, 
(Nix.  Dig.  1008,)*  to  compel  a  husband  to  provide  for  his 
family,  where  there  is  no  reasonable  ground  to  believe,  on 
fair  inquiry  by  the  overseer,  that  the  application  is  a  proper 
one.  In  this  case  the  facts  show  that  his  discretion  was  fairly 
exercised,  and  the  motion  for  a  mandamus  is  denied. 


WILLIAM  HOWE  v.  THE  TREASURER  OF  PLAINFIELD. 

1.  The  18th  section  of  the  charter  of  the  city  of  Plainfield,  giving  to  the 
common  council  the  power  to  prescribe,  by  ordinance,  fines  and  penal- 
ties for  the  violation  of  any  of  ils  ordinances,  with  the  proviso  that  the 
amount  of  fine  shall  in  no  case  exceed  $100,  or  the  term  of  imprison- 
ment twenty  days,  preserving  the  right  of  trial  by  jury  if  demanded 
by  the  defendant  in  all  cases,  where  the  punishment  prescribed  may 
be  imprisonment  or  the  amount  of  fine  exceed  $20,  is  not  unconstitu- 
tional. 

*Rev.,  p.  305,  §  5. 
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2.  The  provision  of  the  state  constitution,  whicli  ordains  that  the  right 
of  trial  by  jury  shall  remain  inviolate,  is  substantially  the  same  as 
that  upon  the  same  subject  contained  in  the  Constitution  of  1776,  and 
neither  was  intended  to  extend  the  right  of  trial  by  jury  to  cases  where 
it  did  not  previously  attach. 

3.  The  case  of  McGear  v.  Woodruff,  4  Vroom  213,  approved. 

4.  The  same  act  may  constitute  an  offence  both  against  the  state  and 
municipal  corporation,  and  both  may  punish  without  violation  of  any 
constitutional  principle. 

5.  The  unlawful  retailing  of  intoxicating  drinks  or  the  keeping  of  tip- 
pling houses,  are  not  included  in  the  cat-egory  of  criminal  offences,  the 
punishment  of  which  cannot,  constitutionally,  be  delegated  by  the 
legislature  to  a  municipality,  as  offences  cognizable  by  it  under  the 
powers  of  police. 

On  certiorari  to  remove  the  judgment  and  proceedings  of 
the  city  judge  of  the  city  of  Plainfield,  in  a  matter  of  com.- 
plaint,  made  against  William  Howe,  the  plaintiff  in  certiorari, 
for  a  violation  of  one  of  the  ordinances  of  said  city. 

Argued  at  February  Term,  1874,  before  Justices  Bedle, 
Dalrimple  and  Depue. 

For  the  plaintiff  in  certiorari,  Berry  &  Lupton, 
For  the  defendant,  W.  J.  Magie. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  The  questions  involved  in  this  case  are 
identical  with  those  in  the  cases  of  Blatz,  Smith,  Flanagan, 
Sullivan  and  Herold,  respectively,  against  the  same  defend- 
ant. 

The  cases  were  argued  together,  and  the  decision  of  one 
will  dispose  of  all. 

The  certiorari  brings  up  the  judgment  and  proceedings  of 
the  city  judge  of  Plainfield,  in  a  matter  of  complaint  made 
against  the  defendant,  for  violation  of  the  ordinances  of  said 
city,  whereby  it  is  in  substance  declared  that  no  person  shall 
in  any  manner  sell  or  dispose  of  spirituous  or  fermented 
liquors  within  the  city  limits,  unless  licensed  to  do  so  by  the 
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common  council.  The  penalty  annexed  to  a  violation  of  the 
ordinance  is,  for  the  first  oifence,  a  fine  of  $20,  and  for  each 
subsequent  offence,  imprisonment  in  the  county  jail  for  the 
period  of  ten  days.  Trial  by  jury  is  allowed  only  when  the 
punishment  is  imprisonment,  or  the  amount  of  the  fine  exceeds 
$20. 

By  the  charter  of  Plainfield  (Laws  of  1872,  p.  1145,)  it  is 
enacted  that  the  common  council  shall  have  the  exclusive 
right  and  power  to  regulate  or  prohibit  the  sale  of  spirituous 
and  fermented  liquors  within  said  city,  as  they  deem  most 
conduciv^e  to  the  public  good,  and  that  no  person  shall  in  any 
manner  sell  or  dispose  of  spirituous  or  fermented  liquors, 
unless  licensed  to  do  so  by  the  common  council.  By  the  18th 
section  of  the  charter  power  is  given  the  common  council  to 
prescribe,  by  ordinance,  fines  and  penalties  for  the  violation 
of  any  of  its  ordinances,  with  the  proviso  that  the  amount  of 
fine  shall  in  no  case  exceed  $100,  or  the  term  of  imprison- 
ment twenty  days,  preserving  the  right  of  trial  by  jury,  if  de- 
manded by  the  defendant,  in  all  cases  where  the  punishment 
prescribed  may  be  imprisonment,  or  the  amount  of  the  fine 
exceed  $20. 

The  defendant  on  the  trial  below,  though  but  one  penalty 
of  $20  was  demanded  and  recovered,  claimed  a  right  of  trial 
by  jury,  which  was  refused,  and  this  is  alleged  for  error. 

The  ordinances  being  strictly  within  the  terms  of  the  city 
charter,  if  we  reverse  the  judgment  below  on  the  ground 
stated,  we  must  necessarily  hold  that  the  charter,  in  the  par- 
ticular under  consideration,  is  void.  This  we  are  asked  to  do, 
because,  as  alleged,  it  is  in  violation  of  that  provision  of  our 
state  constitution,  which  ordains  that  the  right  of  trial  by 
jury  shall  remain  inviolate.  It  was  held  in  the  case  of  ifc- 
Gear  v.  Woodmff,  4  Vroom  213,  that  the  constitutional  pro- 
vision above  referred  to  was  substantially  the  same  as  that 
upon  the  same  subject  contained  in  the  Constitution  of  1776, 
and  that  neither  was  intended  to  extend  the  right  of  trial  by 
jury  to  cases  to  which  it  did  not  previously  attach.  In  that 
case,  as  well  as  in  the  case  of  Byers  et  al.  v.  The  Common- 
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wealth,  42  Pa.  State  R.  89,  it  is  clearly  shown  tliat  prior  to 
1776,  the  legality  of  convictions  before  magistrates  for  petty 
offences  and  for  violations  of  police  regulations  without  trial 
by  jury,  was  unquestioned.  In  the  latter  case,  Justice  Strong, 
delivering  the  opinion  of  the  court,  says  :  "  It  is  the  old  right, 
whatever  it  was,  that  we  previously  enjoyed  that  must  remain 
inviolate  alike  in  its  mode  of  enjoyment  and  in  its  extent. 
What,  then,  was  this  right  thus  cherished  and  thus  perpetu- 
ated ?  We  inquire  not  now  after  the  mode  in  which  such 
trial  was  conducted.  Our  business  at  present  is  to  ascertain 
how  far  the  right  to  a  trial  by  jury  extended — to  what  con- 
troversies it  was  applicable.  It  was  a  right — the  title  to 
which  was  founded  upon  usage — and  its  measure  is  therefore 
to  be  sought  in  the  usage  which  prevailed  at  the  time  when 
it  was  asserted.  But  never  in  England  was  tiiere  any  usage, 
and,  consequently,  was  there  any  right  in  the  subject  that 
every  litigated  question  of  fact  should  be  submitted  to  a  jury. 
In  all  that  large  class  of  cases  which  are  cognizable  in  courts 
of  equity,  there  never  was  any  right  of  trial  by  jury,  nor  did 
the  right  extend  to  many  other  civil  and  criminal  proceed- 
ings. Summary  convictions  for  petty  offences  against  statutes 
were  always  sustained,  and  they  Avere  never  suffered  to  be  in 
conflict  with  the  common  law  right  to  a  trial  by  jury.  The 
ancient  as  well  as  the  modern  British  statutes  at  large,  are 
full  of  acts  of  Parliament  authorizing  such  convictions,  with- 
out referring  to  those  which  have  been  passed  against  non- 
attendance  upon  public  worship  of  the  established  church, 
against  refusal  to  take  oaths  of  allegiance,  against  profaneness 
and  embezzlement,  all  of  which  provided  for  conviction  and 
punishment  of  offenders  without  the  intervention  of  a  jury, 
it  may  suffice  to  notice  the  vagrant  acts  and  the  proceedings 
under  them."  The  charter  of  Bridgeton,  which  was  under 
consideration  in  the  case  of  McGrear  v.  Woodruff,  authorized 
the  common  council  to  provide  for  the  enforcement  of  its  ordi- 
nances by  imprisonment  not  exceeding  seven  days,  or  a  fine 
not  exceeding  $20,  and  made  the  offence  cognizable  before  a 
justice  of  the  peace  or  mayor  of  the  city  ;  and  the  authority 
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thus  conferred,  was  held  to  be  within  the  constitutional  power 
of  the  legislature.  I  cannot  distinguish  that  case,  in  prin- 
liple,  from  the  present,  unless  it  may  be  upon  the  ground 
urged,  that  the  case  before  us  is  one  of  conviction  for  an 
offence  of  selling  intoxicating  drinks  by  less  measure  than  one 
quart  without  license,  for  that  purpose  first  had  and  obtained, 
which  is  an  offence  indictable  by  general  state  law,  and  not, 
as  in  the  case  of  McGear  v.  Woodruff,  for  violation  of  a  city 
ordinance,  by  doing  an  act  not  indictable  by  the  state  law. 
I  do  not  think  that  this  feature  of  the  case  now  under  consid- 
eration, takes  it  without  the  principle  adjudicated  in  the  case 
of  McGear  v.  Woodruff.  I  am  aware  that  there  is  a  want  of 
harmony  in  the  laws  relating  to  the  power  of  the  legislature 
•to  delegate  to  a  municipality  the  right  to  punish  by  law,  as 
an  offence  against  the  laws  of  the  municipality,  an  act  which, 
by  the  law  of  the  state,  is  a  crime  or  misdemeanor.  It  is 
argued,  with  some  force,  that  such  punishment  is  in  violation 
not  only  of  the  constitutional  guaranty  of  trial  by  jury,  but 
of  those  other  provisions  of  the  constitution  which  ordain 
that  no  person  shall  be  held  to  answer  for  a  criminal  offence, 
unless  on  the  presentment  or  indictment  of  a  grand  jury; 
and  that,  in  all  criminal  prosecutions,  the  accused  shall  have 
the  right  to  a  speedy  and  public  trial  by  an  impartial  jury. 
It  could  serve  no  useful  purpose  to  refer  to  and  comment  on 
the  many  adjudged  cases  in  which  the  question  now  presented 
to  us  is  discussed.  Judge  Cooley,  in  his  Treatise  on  Consti- 
■tufional  Limitations,  p.  199,  advances  the  doctrine  that  the 
same  act  may  constitute  an  offence,  both  against  the  state  and 
the  municipal  corporation,  and  that  both  may  punish  without 
violation  of  any  constitutional  principle ;  and  I  think  he  is 
abundantly  supported,  in  principle  as  well  as  authority.  If 
this  be  so,  the  arguments  urged  in  behalf  of  the  position  taken 
by  counsel  of  defendant,  lose  their  force.  I  do  not  think  the 
test,  as  Judge  Dillon,  in  his  work  on  Municipal  Corporations, 
§  361,  inclines  to  hold,  is  whether  the  act  prohibited  by 
ordinance  is  embraced  in  and  made  indictable  by  the  criminal 
<X)de  of  the  state,  but  rather  whether  it  may  not  be  an  act  not 
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only  against  the  peace  and  dignity  of  the  state,  but  also  sub- 
vei*sive  of,  or  dangerous  to  the  peace,  good  order,  safety  or 
health  of  the  municipality.  If  the  prohibited  act  may  have 
this  double  aspect  and  prove  injurious  in  its  consequences  to 
both  jurisdictions,  I  do  not  see  why  it  may  not  be  prohibited 
and  punished  as  well  by  municipal  ordinance  as  by  state  law. 
The  offence  against  the  municipality  is  a  different  one  from  that 
against  the  state,  though  both  offences  proceed  from  the  same 
act.  In  the  case  of  Moore  v.  The  People  of  Illinois,  14  How. 
13,  it  was  held  that  the  same  act  may  be  an  offence  against  a 
state  and  against  the  United  States.  In  that  case  it  appears 
that  one  Eels  was  indicted  and  convicted  under  the  statute  of 
Illinois,  for  unlawfully  secreting  a  certain  negro  slave,  owing 
service  to  a  citizen  of  the  state  of  Missouri.  A  writ  of  error 
was  brought  to  the  Supreme  Court  of  the  United  States  and 
the  legality  of  the  conviction  questioned,  on  the  ground  that 
the  statute  of  Illinois  was  void,  because  it  subjected  the 
offender  to  a  double  punishment  for  a  single  offence.  The 
argument  urged  was,  that  inasmuch  as  the  act  for  which  the 
defendant  stood  indicted  in  the  state  court  was  one  for 
which  he  was  punishable  by  act  of  Congress,  if  proceedings 
under  both  statutes  were  allowed  to  stand,  double  punish- 
ment would  be  inflicted.  The  court  denied  both  the  fact 
assumed  in  the  proposition  and  the  inference  sought  to  be- 
drawn  from  it.  Justice  Grier,  delivering  the  opinion  of  the 
court,  says :  "  But  admitting  that  the  plaintiff  in  error  may 
be  liable  to  an  action  under  the  act  of  Congress  for  the  same 
act  of  harboring  and  preventing  the  owner  from  retaking  his 
slave,  it  does  not  follow  that  he  would  be  twice  punished  for 
the  same  offence.  An  offence,  in  its  legal  signification,  means 
the  transgression  of  a  law.  A  man  may  be  compelled  to 
make  reparation  in  damages  to  the  injured  party,  and  be 
liable  also  to  punishment  for  a  breach  of  the  public  peace  in 
consequence  of  the  same  act;  and  may  be  said,  in  common 
parlance,  to  be  twice  punished  for  the  same  offence.  Every 
citizen  of  the  United  States  is  also  a  citizen  of  a  state  or  terri- 
tory.    He  may  be  said  to  owe  allegiance  to  two  sovereigns^ 
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and  may  be  liable  to  punishment  for  an  infraction  of  the 
laws  of  either.  The  same  act  may  be  an  offence  or  trans- 
gression of  the  laws  of  both."  These  views  of  the  learned 
judge,  so  clearly  expressed,  seem  to  me  to  embrace  and  settle 
the  whole  subject  matter  under  consideration. 

The  defendant  in  the  case  before  us,  has  been  summarily 
prosecuted  and  convicted,  not  for  a  criminal  offence  against 
the  state,  but  for  an  offence  committed  against  the  city,  in 
violation  of  its  internal  police  regulations.  The  same  legal 
principles  adjudicated  in  the  case  of  McGear  v.  Woodruff,  and 
Byers  v.  The  Commonwealth,  above  referred  to,  underlie  and 
sustain  the  judgment  under  rev^iew.  There  are  undoubtedly 
many  criminal  offences,  the  prohibition  and  punishment  of 
which,  cannot  constitutionally  be  delegated  by  the  legislature 
to  a  municipality  as  offences  cognizable  by  it  under  the  powers 
of  police,  but  I  do  not  think  the  retailing  of  intoxicating 
drinks,  or  the  keeping  of  tippling  houses,  is  included  within 
that  category.  The  defendant  below  was  not  entitled  to  a 
trial  by  jury. 

Another  reason  assigned  for  reversal  is,  that  by  the  first 
section  of  the  act  of  April  1st,  1873,  {Laws,  1873,  p.  482,) 
all  ordinances  of  the  city  of  Plainfield  previously  passed  were 
abrogated.  The  judgment  brought  up  by  this  certiorari  is 
founded  on  ordinances  passed  in  1872.  The  first  section  of 
the  act  of  1873,  enacts  that  for  the  violation  of  any  of  the 
ordinances  of  said  city,  there  may  be  imposed  a  fine  not 
exceeding  $100,  or  imprisonment  not  exceding  sixty  days, 
or  either,  as  the  court  having  jurisdiction  may  decide,  and 
whenever  an  imposed  fine  is  $20  or  under,  there  shall  not  be 
granted  a  trial  by  jury.  A  subsequent  section  of  the  same  act, 
repeals  all  laws  inconsistent  with  its  provisions.  The  conten- 
tion is,  that  this  act  makes  it  the  duty  of  the  court  before 
which  a  prosecution  is  instituted  for  a  violation  of  a  city 
ordinance,  to  fix  within  the  prescribed  limits,  the  punishment 
to  be  inflicted.  This  is  not  the  proper  construction  of  the  act. 
It  simply  enlarges  the  power  of  the  common  council  and 
makes  it  lawful  for  it  to  impose,  by  way  of  punishment,  a 
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longer  term  of  imprisonment  than  it  had  then  the  power  to 
do,  and  to  commit  to  the  court  having  jurisdiction  of  the 
offence,  a  discretionary  power  to  impose  the  fine,  or  sentence  to 
the  imprisonment  prescribed  by  ordinance.  The  common 
council  is  by  ordinance  to  fix  and  limit  the  punishment  and 
not  the  court,  except  the  ordinance  as  it  may  do,  gives  the 
court  discretion  to  punish  by  imposing  the  prescribed  fine  or 
imprisonment.  The  ordinance  is  in  no  wise  in  conflict  with 
the  act  of  1873,  and  is  in  no  respect  affected  by  it. 

The  judgment  below  must  be  affirmed,  with  costs. 

Cited  in  Greeley  v.  Passaic,  13  Vroom  89 ;  Wanser  v.  Atkinson,  14  Vroom 
672;  Flanagan  V.  Plainfidd,  15  Vroom  125;  State  v.  Zeigler,  17  Vroom  311. 


CLIFFORD  V.  THE  OVERSEER  OF  THE  POOR  OF  THE  TOWN- 
SHIP OF  FRA-NKFORD,  IN  THE  COUNTY  OF  SUSSEX. 

1.  The  object  of  a  warrant  is  to  bring  the  party  defendant  into  court, 
and  if  legally  insufficient  for  that  purpose,  objection  should  be  made 
to  it  before  the  defendant  submits  himself  to  the  jurisdiction  of  the 
court,  and  goes  to  trial  on  the  merits  of  the  case. 

2.  The  general  appearance  of  the  defendant  is  a  waiver  of  all  objections 
to  the  form  of  the  process  and  the  manner  of  its  service. 

3.  The  due  and  proper  effect  of  an  order  made  under  tlie  supplement  of 
1864  to  the  vagrant  act,  {Nix.  Dig.  1008,)  upon  the  defendant  to  pay 
a  certain  sum  for  the  support  of  his  family  for  the  space  of  one  year, 
is  not  to  absolve  the  defendant  from  all  liability  under  the  vagrant 
act  to  maintain  his  wife  after  the  expiration  of  a  year  from  the  date  of 
the  first  order.  The  first  order  cannot  be  set  up  as  a  bar  to  subse- 
quent proceedings. 

4.  Before  this  court  can  interfere  on  certiorari  with  a  matter  confided  to 
the  discretion  of  the  court  below,  it  must  be  clearly  shown  that  there 
has  been  an  unwarrantable  and  illegal  exercise  of  such  discretion  to 
the  substantial  injury  of  the  party  complaining. 


On  certiorari  to  the  Court  of  General  Quarter  Sessions  of 
the  county  of  Sussex. 

Argued  at  February  Term,  1874,  before  Justices  Bedle, 
Dalrimple  and  Depue. 
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For  the  plaintiif.  L.  Van  Blarcom. 
For  the  defendant,  T.  Anderson. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  The  writ  in  this  case  brings  up  the  decree 
and  proceedings  of  the  Quarter  Sessions  of  Sussex.  Under  the 
supplement  to  the  vagrant  act,  approved  March  11th,  1864, 
{Nix.  Dig.  1008,)*  the  jury  on  the  trial  of  the  appeal  in  the 
sessions,  on  the  23d  of  December,  1872,  found  the  defend- 
ant guilty  of  the  aceusation  of  having  neglected  and  refused 
to  take  care  of  and  provide  for  his  family.  The  court  there- 
upon adjudged  that  he  pay  to  the  overseer  of  the  poor  of  the 
township  of  Frankford  the  sum  of  $3  per  week,  from  the 
20th  of  April,  then  last  past,  for  the  better  relief  of  the  neg- 
lected family,  so  long  as  such  neglect  should  continue. 

The  first  ground  taken  for  reversal  is,  that  the  warrant 
issued  by  the  justice  for  the  apprehension  of  the  defendant 
does  not,  in  the  words  of  the  act,  describe  him  as  a  husband 
or  father.  The  complaint  upon  which  the  warrant  was 
founded  avers  that  he  is  married,  and  there  is  no  dispute  about 
the  fact.  The  defect  in  the  warrant,  if  any,  is  that  in  reciting 
the  complaint,  it  states  that  it  hath  been  made  to  appear  that 
the  defendant  hath  refused  and  neglected  to  take  proper  care 
of  and  provide  for  hi-s  family.  The  defendant  appeared  before 
the  justice  on  the  return  of  the  warrant  and  made  no  objection 
to  the  form  of  it,  but  entered  into  recognizance  and  consented 
to  an  adjournment  of  the  trial  to  a  future  day,  when  it  took 
place  upon  the  merits  without  objection  being  made  even 
then  to  the  warrant.  The  first  objection  to  the  process  was 
made  on  the  trial  of  the  appeal  in  the  sessions.  Assuming 
that  the  objection  would  have  prevailed  if  it  had  been  made 
on  the  return  of  the  warrant,  the  defendant  waived  it.  That 
it  would  be  unjust  to  reverse  the  judgment  of  the  sessions  for 
this  alleged  error,  it  seems  to  me  must  be  manifest.  I  do  not 
intend  to  intimate,  by  what  has  been  said,  that  the  alleged 
insufficiency  in  the  warrant  exists.     It  is  not  necessary  under 

*Beo.,  p.  305,  §  5. 
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the  circumstances  of  this  case,  to  determine  that  point.  The 
only  object  of  the  warrant  was  to  bring  the  party  defendant 
into  court,  and  if  legally  insufficient  for  that  purpose,  objection 
should  have  been  made  to  it  before  he  submitted  himself 
to  the  jurisdiction  of  the  court,  .and  went  to  trial  on  the 
merits  of  the  case.  The  rule  is  that  a  general  appearance  of 
the  defendant  is  a  waiver  of  all  objections  to  the  form  of  the 
process  and  the  manner  of  its  service.  Murat  v.  Hutchinson^ 
1  Harr.46;  3  Chitfy's  GenHPr.  512;  B' Argent  v.  Vivant,  1 
East  330. 

The  next  point  taken  is,  that  the  defendant  had  formerly 
been  convicted  of  the  same  oifence.  The  defence  below  on 
this  ground  was  in  substance  autrefois  convict.  The  evidence 
of  it  was,  that  on  the  18th  of  June,  1870,  complaint  was  made 
against  the  defendant  for  neglecting  and  refusing  to  support 
his  wife,  and  that  such  proceedings  were  thereupon  had,  that 
on  the  9th  of  July,  then  next  following,  it  was  adjudged  that 
the  defendant  pay  to  the  overseer  of  the  poor  of  Frankford, 
for  the  support  of  his,  defendant's,  family,  the  sum  of  $4.50 
weekly,  from  the  day  of  the  date  of  that  order,  for  the  space 
of  one  year.  The  complaint  in  the  case  brought  up,  was 
made  April  20th,  1872,  The  case  agreed  on  shows  that  the 
defendant  has  never  voluntarily  contributed  anything  to  the 
support  of  his  wife,  and  before  the  making  of  the  first  order, 
declared  he  never  would.  I  cannot  see  how  the  first  order 
can  be  set  up  as  a  bar  to  the  subsequent  proceeding.  It  had 
spent  its  force  and  was  of  no  effect  at  the  time  the  proceedings 
in  this  case  were  instituted.  We  have  not  been  shown  by 
virtue  of  what  legal  principle  we  should  hold  that  the  due 
and  proper  effect  of  the  first  proceeding  was  to  absolve  the 
defendant  from  all  liability  under  the  vagrant  act  to  maintain 
his  wife  after  the  expiration  of  a  year  from  the  date  of  the 
first  order.  There  was  no  error  in  the  refusal  of  the  court 
below  to  hold  that  the  first  proceeding  was,  under  the  circum- 
stances, no  bar  to  the  second,  nor  in  admitting  evidence  of 
the  declaration  of  the  defendant  made  before  the  initiation  of 
the  first  proceeding,  of  his  intention  not  to  live  with  or  support 
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his  wife.  These  declarations  in  connection  with  his  admis- 
sions and  conduct  subsequent  to  the  first  proceedings,  may- 
have  been  evidence  of  the  most  satisfactory  character  to  show 
the  neglect  and  refusal  to  support  his  family,  with  which  the 
defendant  then  stood  charged. 

The  remaining  objection  is,  that  the  order  of  the  sessions- 
is  retrospective.  That  is,  the  defendant  is  adjudged  to  pay 
the  weekly  allowance  commencing  at  the  date  of  the  com- 
plaint made  before  the  justice.  The  trial  before  the  justice 
resulted  in  a  verdict  in  favor  of  the  defendant.  It  will  be 
seen  by  reference  to  the  statute  on  which  this  proceeding  is 
founded,  (§§  11  and  14,)  that  if  the  defendant  is  found  guilty 
of  the  accusation,  the  court  is,  at  their  discretion,  to  take 
decree  for  the  better  relief  of  the  neglected  or  deserted  family. 
The  desertion  complained  of  commenced  as  early  at  least  as 
the  date  of  the  complaint  made  to  the  justice.  The  defend- 
ant stood  convicted  before  the  sessions,  of  having  deserted  and 
neglected  his  family  from  that  time.  The  whole  question  of 
amount  was  left  to  the  sound  discretion  of  the  court  to  be 
exercised  in  view  of  the  needs  and  circumstances  of  the  family, 
the  ability  of  the  defendant  and  of  all  other  facts  going  to  show 
how  much,  as  the  case  then  stood  before  the  court,  it  was  rea- 
sonable and  proper  to  adjudge  the  defendant  should  pay.  I 
cannot  say  that  the  court  violated  any  rule  of  law  or  principle 
of  justice,  in  the  result  at  which  it  arrived,  but  can  very  well 
see  that  there  may  have  been  very  sufficient  and  cogent 
reasons  why  the  weekly  payments  should  have  been  made  to 
commence  at  the  time  the  legal  proceedings  were  instituted. 
Before  this  court  can  interfere  on  certiorari  with  a  matter 
confided  to  the  discretion  of  the  court  below,  it  must  be 
clearly  shown  that  there  has  been  an  unwarrantable  and 
illegal  exercise  of  such  discretion  to  the  substantial  injury  of 
the  party  complaining.  We  find  no  evidence  of  this  in  the 
case  sent  up. 

The  result  is,  that  the   decree  or   order   below  must    be 
affirmed,  with  costs. 

Cited  in  Decker  v.  McLorinan,  13  Vroom  414  ;  Leconey  v.  Frank/ord,  14 
Vroom  408  ;  Hill  v.  Morris,  17   Vroom  4S9. 
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STATE,  VERHULE,  PROSECUTOR,  v.  SAALMANN,  COLLECTOR 
OF  MULLICA  TOWNSHIP. 

1.  When  an  assessor,  in  making'oiit  his  duplicate,  has  blended  together 
and  placed  in  one  column  the  township  taxes  other  than  the  township 
tax  for  school  purposes,  the  assessment  will  not  be  avoided  for  the 
non-compliance  with  tlie  precise  terras  of  the  tax  law  of  1866,  in  the 
particular  mentioned,  if  it  has  not  in  any  wise  impaired  the  substantial 
rights  of  the  prosecutor. 

2.  The  act  of  186S,  authorizing  the  township  committee  of  MuUica  town- 
ship to  order  money  to  be  raised  by  tax  for  payment  of  an  existing 
indebtedness  of  the  township,  does  not  require  the  order  to  be  in 
writing. 

3.  The  expense  of  laying  out  and  openings  public  road  in  Mullica  town- 
ship, under  the  act  of  1868,  {Laws,  1868,  p.  844,)  which  are  to  be  paid 
by  the  town,  must,  by  order  of  the  township  committee,  be  assessed  by 
the  assessor  of  the  township  in  the  same  manner  and  at  the  same  time 
other  townsiiip  taxes  are  assessed. 

4.  A  town  meeting  has  no  lawful  right  to  raise  money  for  incidental 
expenses  without  specifying  what  those  expenses  are.  The  resolution 
or  order  authorizing  the  tax,  must  show  upon  its  face  that  the  money 
is  to  be  raised  and  applied  to  some  legal  object  or  purpose. 

5.  A  township  assessor  has  no  authority  to  raise,  without  order  of  the 
township  meeting,  any  money  to  pay  costs  and  charges  incurred  in 
legal  proceedings. 

€.  The  raising  of  moneys  to  meet  contingencies,  is  wholly  without  the 
jurisdiction  of  the  township  committee. 


Oa  certiorari..  The  writ,  in  this  case,  brings  up  the  tax 
assessed  against  the  prosecutor  in  Mullica  township,  Atlantic 
county,  in  the  year  1872. 

Argued  at  Xovember  Term,  1873,  before  Ju.stices  Bedle, 
Dalrimple  and  Scuddeb. 

For  the  prosecutor,  P.  L.  Voorhees. 

For  the  defendant,  A.  C.  Scovel. 
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The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  There  were  nine  other  certiorai'is  argued 
at  the  same  time  with  this.  A  decision  in  one  will  determine 
all,  as  we  understand  the  same  questions,  precisely,  are  in- 
volved in  each. 

It  appears  that  the  assessor  did  not,  as  required  by  the 
10th  section  of  the  tax  law  of  1866,  {Nix.  Big.  952,)*  make 
out  his  duplicate  so  as  to  show  in  separate  and  distinct  columns 
the  several  sums  assessed  for  state,  county,  city,  township, 
poor,  school,  road,  poll,  dog,  and  other  taxes.  The  error,  if 
any,  is,  that  the  township  taxes,  other  than  the  township  tax 
for  school  purposes,  are  blended  together,  and  placed  in  one 
column.  The  amount  of  these  taxes  thus  blended  in  this 
particular  case,  is  $4.96.  We  are  asked,  because  of  this 
alleged  error,  to  set  aside  the  whole  assessment.  If  the  section 
of  the  act  referred  to  is  not  purely  directory,  the  error  is  cured 
by  the  act  of  1852,  (Nix.  Dig.  946,)t  the  first  section  of  which 
enacts  that  no  assessment  of  taxes  shall  be  set  aside  upon  cer~ 
iiorari  because  the  state,  county,  township,  borough,  ward,  or 
city  taxes,  or  any  of  them,  are  blended  together.  It  has  not 
been  suggested  that  the  non-compliance  with  the  precise  terms 
of  the  statute  of  1866,  in  the  particular  mentioned,  has,  in 
any  wise,  impaired  the  substantial  rights  of  the  prosecutor^ 
AVe  do  not  think,  for  this  lack  of  form,  we  should  be  justified 
in  avoiding  the  assessment,  or  any  part  of  it. 

Another  objection  to  the  township  tax  is,  that  there  is  in- 
cluded in  it  an  item  for  payment  of  an  existing  indebtedness 
of  the  township.  By  act  of  March  10th,  1868,  {Laws, 
1868,  J).  296,)  the  township  committee  is  expressly  authorized 
to  order  money  to  be  raised  by  tax  for  this  purpose.  That 
they  made  such  order,  and  that  it  was  communicated  to, 
properly  understood  and  acted  on  by  the  assessor,  is  undis- 
puted; the  proof  on  this  point  is  abundant.  The  error 
alleged  is,  that  the  order  of  the  committee  was  not  in  writing. 
The  act  does  not  require  it,  and  we  have  been  referred  to  no 
case  holding  that,  to  authorize  the  assessment  of  such  a  tax, 
anything  more  than  an  order  in  fact  is  necessary.      In  this 

*Bev.,  p.  ]  154,  §  69.  \Rev.,  p.  1172. 
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case,  the  committee  made  the  order,  which  was  communicated 
by  their  clerk,  in  writing,  to  the  assessor,  and  he  made  his 
assessment  according  to  it.     In  this  we  see  no  error. 

The  next  objection  is  that  the  assessment  for  expenses  of  a 
new  road,  included  in  the  township  taxes,  is  illegal,  because 
the  township  committee,  by  whom  the  assessment  for  this 
jDurpose  Avas  ordered,  had  no  authority  to  issue  such  order. 
By  act  of  April  7th,  1868  {Laios  of  1868,  _p.  844,)  the  town- 
ship committee  of  Mullica  is  authorized  to  open  and  lay  out 
public  roads  in  said  township,  and  by  the  3d  section  of  the 
act  are  required,  after  having  laid  out,  opened  and  put  into 
travelling  condition,  any  public  road,  to  proceed  and  ascer- 
tain the  entire  costs  and  expenses  thereof,  and  thereupon  make 
a  just  and  equitable  assessment  of  such  costs  and  expenses 
upon  the  owners  of  the  land  and  real  estate,  benefited  by  such 
road  in  or  near  the  line  thereof,  provided  such  owners  have 
been  applicants  for  the  road.  By  the  7th  section  of  the  act 
it  is  further  provided  that  if  the  laying  out  and  opening  of  a 
public  road  be  for  the  accommodation  of  the  public,  the  costs 
and  expenses  thereof,  together  with  the  award  of  damages 
sustained  in  consequence  thereof,  be  assessed  upon  the  town- 
ship; but  if  for  private  or  individual  enterprise,  upon  the 
persons  interested  and  applying  for  the  same.  Reading  these 
two  sections  in  connection  with  the  3d  section  of  the  act  of 
1850,  {Nix.  Dig.  834,)*  which  provides  that  it  shall  be  the 
duty  of  the  town  committee  to  cause  all  such  sums,  as  shall 
be  necessary  to  pay  the  damages  for  lands  taken  for  public 
highways,  to  be  assessed  and  collected  in  the  same  manner 
that  other  moneys  for  town  purposes  are  assessed  and  collected ; 
I  think  there  can  be  no  doubt,  that  the  expenses  of  laying  out 
and  opening  a  public  road  in  Mullica,  which  are  to  be  paid 
by  the  town,  must,  by  order  of  the  township  committee,  be 
assessed  by  the  assessor  of  the  township  in  the  same  manner 
and  at  the  same  time  other  township  taxes  are  assessed.  In 
fact,  I  do  not  see  in  what  other  mode  the  money  necessary  to 
defray  these  expenses  can  be  legally  raised. 

The  next  objection  is  that  the  town  meeting  ordered  $750 

*Rev.,  p.  999,  §  15. 
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to  be  raised  for  "  incidental  expenses."  It  is  urged  that  this 
is  too  indefinite.  The  objects  for  which  moneys  may  be  raised 
by  a  township  tax  are  specifically  stated  in  the  statutes  con- 
ferring the  power.  {Nix.  Dig.  979,  §  11 ;  *  991,  §  99.)t  The 
only  power  of  taxation  given  the  township,  which  in  any 
proper  sense  can  be  called  a  general  power,  is  the  right  to 
raise  money  by  tax  for  preserving  and  defending  the  common 
rights  of  the  township,  and  for  other  necessary  charges  and 
legal  objects  and  purposes  thereof,  as  are  or  shall  be  by  law 
expressly  vested  in  the  inhabitants,  by  some  act  of  the  legis- 
lature. In  the  case  of  State  v.  Sickels,  4  Zab.  125,  Justice 
Elmer  remarks  that  the  inhabitants,  comprising  the  town 
meeting,  have  no  general  power  to  vote  money  at  their  dis- 
cretion, but  are  confined  to  raising  it  for  such  legal  objects  as 
are  by  law  expressly  vested  in  them.  Applying  this  rule,  in 
the  correctness  of  which  I  fully  concur,  to  the  question  now 
raised,  we  must,  I  think,  hold  that  a  town  meeting  has  no 
lawful  right  to  raise  money  for  incidental  expenses  without 
specifying  what  those  expenses  are.  Otherwise  it  cannot  be 
known  whether  the  money  is  to  be  raised  for  a  legal  purpose 
or  for  one  which  is  altogether  illegal  and  beyond  the  scape  of 
the  taxing  power.  The  resolution  or  order  authorizing  the 
tax  must  show  upon  its  face  that  the  money  is  to  be  raised 
and  applied  to  some  legal  object  or  purpose. 

By  order  of  the  committee  the  assessor  added  to  the  amount 
of  the  other  taxes  $1000  for  "  fees  and  losses,"  and  of  his  own 
motion,  or  by  like  order  of  the  committee,  the  further  sum  of 
$201.22  for  "court  expenses  lawing  and  witnesses."  It  is 
only  necessary  to  say,  in  respect  to  these  two  items  last 
named,  that  neither  the  township  committee  nor  the  assessor 
had  any  authority  to  include  them  in  the  assessment.  What 
the  assessor  may  add  to  the  amount  which  he  is  ordered 
to  raise,  is  clearly  and  definitely  fixed  by  law.  Nix.  Dig. 
939,  §  6  ;  951,  §  84 ;  State  v.  Bently,  3  Zab.  532.  He  had  no 
authority  to  raise,  without  order  of  the  town  meeting,  any 
moneys  to  pay  costs  and  charges  incurred  in  legal  proceed- 

*Bev.,  p.  1194,  §  11.  \Bev.,  p.  1200,  §  41. 
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ings.  The  raising  of  moneys  to  meet  contingencies  was 
wholly  without  the  jurisdiction  of  the  township  committee. 

The  result  is  that  the  assessment  is  confirmed,  except 
as  to  the  three  last  named  items.  So  far  as  they  enter  into 
the  assessment  it  must  be  reversed,  and  affirmed  as  to  the 
balance. 

The  parties  may  agree  upon,  or  it  may  be  referred  to  a 
commissioner  to  ascertain  and  report  the  proper  deduction, 
and  the  assessment  will  be  amended  accordingly. 

Cited  in  Slate,  Harned,  v.  Manning,  13  Vroom  165. 


JOHN  J.  MEYER  v.  TREASURER  OF  THE  CITY  OF  BRIDGE- 

TON. 

1.  An  ordinance  of  the  city  of  Bridgeton,  entitled  "  an  ordinance  regula- 
ting the  sale  of  vinous,  spirituous  or  fermented  liquors,"  whereby  it  is 
ordained  that  it  shall  not  be  lawful  for  any  person  within  said  city,  to 
sell  any  fermented  or  spirituous  liquors  without  obtaining  a  license  for 
such  sale,  and  providing  a  penalty  for  its  violation,  is  fairly  within  the 
powers  delegated  to  the  municipality  by  the  lOih  and  17th  sections  of 
the  charter.     (Laws  of  1864,  p.  542.) 

2.  It  is  not  necessary  in  a  complaint  made  for  the  violation  of  an  ordi- 
nance, to  set  out  which  section,  by  its  number  in  the  ordinance,  is 
violated. 

3.  An  averment  in  a  complaint,  that  a  sale  of  liquor  "  was  contrary  to 
and  in  violation  of  an  ordinance  of  said  city,  entitled,"  &c.,  is  a  suffi- 
cient averment  of  the  existence  of  the  ordinance  at  the  time  of  the 
illegal  sale. 

Three  cases  between  the  same  parties  argued. 

On  certiorari. 

The  actions  below  were  brought  to  recover  penalties  for 
violations  of  the  second  section  of  an  ordinance  of  said  city, 
entitled  "  an  ordinance  regulating  the  sale  of  vinous,  spiritu- 
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ous  or  fermented  liquors,"  whereby  it  is  ordained  that  it  shall 
not  be  lawful  for  any  person  within  said  city,  to  sell  any 
fermented  liquors,  without  obtaining  a  license  for  such  sale 
from  the  mayor  and  common  council,  and  that  any  person 
offending  against  the  provisions  of  the  ordinance,  shall  forfeit 
and  pay  the  sum  of  $5,  with  costs,  for  the  first  offence,  and 
the  further  sum  of  $10  for  each  and  every  other  offence,  to 
be  recovered  in  the  name  of  the  treasurer  of  the  city  for  the 
use  of  the  city. 

The  plaintiff  below  recovered  a  judgment  in  each  of  the 
cases. 

Argued  at  November  Term,  1873,  before  Justices  Bedle, 
Dalrimple  and  Scudder. 

For  the  plaintiff  in  certiorari,  W.  E.  Potter. 

For  the  defendant,  Jas.  J.  Reeves  and  F.  F.  WestcoU. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  In  the  consideration  of  these  cases,  I 
shall  confine  myself  to  the  reasons  filed  and  the  points  made 
on  the  argument. 

The  regularity  of  the  proceedings  below  is  first  questioned, 
on  the  ground  that  the  common  council  had  no  legal  power  to 
pass  the  ordinance,  for  violation  of  which  the  actions  were 
brought. 

Without  now  discussing  the  question  as  to  how  far  a  muni- 
cipal corporation  may  exercise  powers  implied,  or  incident  to 
the  powers  expressly  conferred,  it  will  be  only  necessary  for 
the  decision  of  these  cases  upon  the  point  under  consideration, 
to  notice  that  by  the  10th  section  of  the  charter  of  Bridgeton, 
(Laws  of  1864,  p.  542,)  power  is  given  to  the  common  council 
of  said  city,  to  pass  ordinances  for  the  more  effectual  suppres- 
sion of  vice  and  immorality,  for  preserving  peace  and  good 
order,  for  suppressing  and  restraining  disorderly  and  gaming 
houses,  and  such  other  by-laws  and  ordinances  for  the  peace, 
good  order  and  prosperity  of  said  city,  as  they  may  deem 
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expedient,  not  repugnant  to  law,  and  to  enforce  the  observ- 
ance thereof  by  penalties  of  fine  and  imprisonment. 

By  the  17th  section  of  the  charter,  sole  and  exclusive 
power  is  given  to  the  mayor  and  common  council,  in  council 
convened,  to  grant  license  to  innkeepers,  and  retailers  of 
spirituous  liquors,  residing  in  said  city,  and  to  such  and  so 
many  keepers  of  oyster  houses  and  cellars  and  places  for  the 
sale  of  fermented  liquors  within  said  city,  upon  such  terms 
and  conditions,  and  subject  to  such  regulations  as  they  may 
deem  most  conducive  to  the  public  good. 

The  object  of  the  ordinance  before  us  is  evidently  to  sup- 
press and  restrain  unlicensed  tippling  houses,  and  thereby 
prevent  vice  and  immorality  and  preserve  the  peace  and  good 
order  of  the  city.  It  is  therefore  fairly  within  the  powers 
delegated  to  the  municipality,  and  no  suggestion  has  been 
made  that  it  is  opjjressive,  unreasonable  or  an  abuse  of  power. 

The  second  objection  is,  that  the  complaint  avers  that  the 
alleged  illegal  sale  of  liquor  was  contrary  to  the  laws  of  said 
city,  whereas  it  should  have  averred  that  it  was  contrary  to 
the  ordinance  of  the  common  council.  "Without  considering 
the  legal  sufficiency  of  this  objection,  it  need  only  be  said  in 
respect  to  it,  that  upon  examination  of  the  complaint  it  does 
not  appear  to  be  true  in  point  of  fact.  The  complaint  in  each 
case  contains  a  statement  that  the  sale  was  contrary  to,  and 
in  violation  of,  an  ordinance  of  said  city,  giving  the  title  of 
it,  and  in  two  of  the  cases,  setting  out  the  substance  of  that 
section  of  the  ordinance  on  which  the  action  is  founded. 

The  third  objection  is,  that  the  complaints  do  not  set  out 
which  section  of  the  ordinance  was  violated.  We  have  not 
been  referred  to  any  case  which  holds  that  such  particularity 
is  necessary,  nor  am  I  aware  of  any  principle  of  pleading 
which  requires  it.  It  will  be  observed  that  the  objection  is 
not  that  the  section  of  the  ordinance  creating  the  penalty  is 
not  set  out,  but  simply  that  its  number  in  the  ordinance  is 
not  given.  This  objection,  if  tenable,  would  only  affect  one 
of  the  three  cases.     The  complaints  in  two  of  them  recite,  in 
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part  at  least,  the  section  of  the  ordinance  creating  the  penalty, 
and  give  its  number. 

The  fourth  objection  is,  that  the  complaints  do  not  allege 
that  the  ordinance  was  ever  passed  or  went  into  eiFect.  This 
is  true  as  to  but  one  of  the  complaints.  That  one  avers,  as 
above  stated,  that  the  sale  was  contrary  to  and  in  violation 
of  an  ordinance  of  said  city,  entitled,  &c.  In  my  opinion, 
this  is  a  sufficient  averment  of  the  existence  of  the  ordinance 
at  the  time  of  the  illegal  sale  complained  of. 

The  remaining  objection  is,  that  the  complaint  should  have 
averred  that  the  forfeiture  was  to  the  treasurer  for  the  use  of 
the  city,  and  not  as  it  does,  that  it  was  for  the  use  of  said 
city.  The  section  of  the  city  charter  on  which  the  ordinance 
is  founded,  enacts  "  that  the  fine  shall  be  recoverable,  with 
costs,  in  an  action  of  debt,  in  the  name  of  the  treasurer  of 
said  city,  before  any  justice  of  the  peace  or  the  mayor  thereof, 
for  the  use  of  the  incorporation  thereof.  It  seems  to  me  that 
the  actions  have  been  brought  in  strict  conformity  to  this 
enactment.  They  are  in  the  name  of  the  treasurer  of  the  city 
for  moneys  which  it  is  alleged  have  been  forfeited  for  the  use 
of  the  city.     In  this  I  see  no  error. 

The  result  is,  that  the  judgments  below  must  be  affirmed, 
with  costs.  • 

Justices  Bedle  and  Scudder  concurred. 


WOOLEY  V.  CAMPBELL  ET  AL. 


The  right  of  fishing  and  taking  oysters  in  the  tidal  waters  of  this  state, 
is  prima  facie  common  to  all  the  people  of  this  state.  But  tlie  legisla- 
ture may  grant  a  right  of  enjoyment  in  lands  under  tide  waters  to 
private  individuals  for  the  purpose  of  fishing  and  planting  oysters,  to 
the  exclusion  of  the  public  right  therein. 

Several  lessees,  under  the  act  entitled  "  An  act  to  authorize  the  plant- 
ing of  oysters  on  lands  covered  with  water  in  Shark  river,  and  for  the 
protection  of  the  same,"  {Acts,  1861,  p.  436,)  may,  by  agreement,  use 
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jointly  the  lands  which  have  been  granted  to  them  severally,  for  the- 
purpose  of  planting  oysters ;  and  in  such  case  having  a  joint  property 
in  the  oysters  planted,  may  join  in  an  action  to  recover  damages  for 
taking  their  joint  property. 

The  doctrine  tliat  one  mixing  his  goods  with  those  of  another,  so  that 
a  separation  is  impossible,  loses  his  property,  is  a  doctrine  that  is 
adopted  to  prevent  fraud,  and  is  not  applied,  except  in  favor  of  an  in- 
nocent party  against  a  wrong  doer.  A  person  who  is  himself  a  wrong 
doer,  is  not  entitled  to  the  benefit  of  this  principle. 


On  certiorari  to  Monmouth  Pleas. 

Argued  at  February  Term,  1874,  before  Justices  Bedle,. 
Dalrimple  and  Depue. 

For  tlie  plaintiff  in  certiorari,  G.  C.  Beehman, 

Contra,  W.  H.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiffs  below  sued  the  defendant  before 
a  justice  of  the  peace  in  an  action  of  trespass,  for  taking 
oysters  from  lands  in  Shark  river.  A  judgment  having  been 
given  for  the  plaintiffs,  an  appeal  was  taken  to  Monmouth 
Pleas,  "where  the  result  was  also  in  favor  of  the  plaintiffs. 
The  certiorari  removes  the  judgment  and  proceedings  of  the 
latter  court  into  this  court  for  review. 

The  plaintiffs  based  their  right  to  the  exclusive  possession 
and  use  of  the  place  from  which  the  oysters  were  taken,  on 
two  leases  made  by  commissioners  appointed  by  the  board  of 
chosen  freeholders  of  the  county  of  Monmouth,  under  an  act 
of  the  legislature  entitled  "  An  act  to  authorize  the  planting 
of  oysters  on  lands  covered  with  water  in  Shark  river,  in  the 
county  of  Monmouth,  and  for  the  protection  of  the  same,'^ 
approved  March  14th,  1861.     {Acts,  1861,^.  436.) 

The  grounds  from  which  the  oysters  were  taken,  were  in 
the  bed  of  Shark  river,  in  which  the  tide  ebbs  and  flows,  and 
were  below  low  water  mark,  and  were  natural  oyster  grounds. 
After  the  lessees  obtained  their  leases,  they  planted  oysters 
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■on  the  locus  in  quo.  At  the  time  they  planted  their  oysters, 
a  few  scattered  natural  oysters  were  on  the  grounds,  and  there 
was  no  evidence  that  the  oysters  taken  by  the  defendant,  were 
the  identical  oysters  planted  by  the  plaintiffs,  and  were  not 
the  natural  oysters  found  on  the  grounds,  or  their  increase. 

Navigable  rivers,  where  the  tide  ebbs  and  flows,  including 
both  the  waters  and  the  land  under  the  waters,  for  the  purpose 
of  navigation,  fishing  and  all  other  uses  of  the  water  and  its 
products,  are  common  to  all  the  people  of  New  Jersey.  Arnold 
v.  Mundy,  1  Halst.  1. 

It  is  insisted,  as  the  first  reason  for  reversal,  that  this 
public  right  of  fishing  in  tidal  waters,  is  incapable  of  being 
abridged  or  taken  away  by  the  legislature. 

By  the  common  law,  the  public  and  common  right  of 
fishing  (which  includes  the  taking  of  oysters)  in  tidal  waters, 
is  only  a  prima  facie  right,  which  may  be  abridged  by  proof 
of  the  existence  of  an  exclusive  privilege  in  an  individual  by 
grant  or  prescription.  Bat  for  Magna  Charta,  the  crown, 
by  its  prerogative,  could  exclude  the  public  from  such  prima 
facie  right,  and  grant  an  exclusive  enjoyment  to  a  private 
individual,  either  together  with,  or  distinct  from,  the  soil. 
Hale  de  Jure  Maris,  ch.  5 ;  Lord  Fitz  Waller's  Case,  1  3Iod. 
105;  Carter  v.  Murcot,  4  Burr.21Q2)  Malcomson  y.O' Dea, 
10  H.  of  L.  Cases  593. 

In  consequence  of  the  restrictions  on  the  royal  prerogative 
by  the  Great  Charter  of  John,  and  its  confirmation  by  his 
successor,  Henry  III,  a  grant  from  the  crown  of  an  exclusive 
riglit  of  fishing  in  public  waters,  must  be  shown  to  have  been 
made  as  early  at  least  as  the  reign  of  Henry  II.  2  Bl.  Com. 
•39  ;  2  Steph.  Com.  22 ;  3Ialcomson  v.  O'Dea,  cited  above. 

This  restriction  on  the  royal  prei'ogative  was  intended  to 
curb  the  sovereign  power  of  the  king,  and  prevent  the  inter- 
ference with  these  public  rights  at  his  pleasure.  But  it  could 
not  operate  to  abridge  the  power  of  Parliament  over  public 
and  common  rights.  Of  necessity,  the  jurisdiction  to  regulate 
and  dispose  of  those  rights  which  are  public  and  common, 
must  reside  in  the  legislative  body,  which  is  the  representa- 
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tive  of  the  people.  No  instance,  perhaps,  can  be  found,  of  a 
grant  by  Parliament  of  an  exclusive  right  of  fishery.  But 
the  numerous  cases  in  which  the  soil  of  public  and  navigable 
waters  has  been  appropriated  to  private  uses,  to  the  destruc- 
tion of  the  public  rights  of  fishery  and  navigation,  in  thfr 
construction  of  railroads,  wharves,  docks,  and  other  improve- 
ments, completely  vindicates  the  power  of  Parliament  in  the 
premises.  The  King  v.  Montague,  4  B.  &  C.  598  ;  Com,  v. 
Alger,  7  Cash.  82 ;   Chalker  v.  Dickinson,  1  Conn.  382. 

In  Arnold  v.  Mundy,  Chief  Justice  Kirkpatrick,  speaking 
of  the  legislative  authority  over  the  common  rights  of  citizens 
in  navigable  waters,  denies  the  power  of  the  legislature  to 
make  a  direct  and  absolute  grant  of  the  waters  of  the  state, 
which  shall  divest  the  citizens  of  their  common  right.  But 
he  admits  that  the  legislatui^e,  as  the  rightful  representative- 
of  the  public,  may  make  such  regulations  concerning  them, 
for  improving  and  securing  the  common  benefit  as  it  may 
judge  expedient ;  among  which,  he  classifies  the  improvement 
of  fishing  places,  to  increase  the  product  of  the  fisheries,  and 
the  creation  and  enlargement  of  oyster  beds,  by  planting 
oysters  therein,  in  order  to  procure  a  more  ample  supply  ;  and 
he  affirms  that  the  legislature  may  do  these  things  at  the 
public  expense,  or  may  authorize  others  to  do  them  by  their 
own  labor  and  at  their  own  expense,  "  giving  them  reasonable 
tolls,  rents,  profits,  or  exclusive  and  temporary  enjoyments.'^ 

These  views  of  the  Chief  Justice,  which  were  merely  obiter 
dicta,  are  commented  on  by  Mr.  Justice  Randolph  in  Gough 
v.  Bell,  as  reported  in  1  Zab.  165,  and  by  Chief  Justice 
Green,  in  the  same  case,  in  2  Zab.  459.  Both  those  eminent 
jurists  declare  that  the  viiew  of  the  Chief  Justice,  in  Arnold  v. 
Mundy,  of  the  power  of  the  legislature,  is  too  restrictive. 
Chief  Justice  Green  says  that,  "  if  it  be  intended  to  deny  the 
power  of  the  legislature  by  grant  to  limit  common  rights  or 
to  appropriate  lands  covered  by  water  to  individual  enjoy- 
ment, to  the  exclusion  of  the  public  common  rights  of  naviga- 
tion or  fishery,  the  position  is  too  broadly  stated."  And 
among  the  illustrations  given  by  both  Mr.  Justice  Randolph 
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and  Chief  Justice  Green,  as  incontestably  within  legislative 
competency,  is  the  leasing,  or  appropriating  to  private  uses, 
of  lands  under  water  for  the  purpose  of  planting  oysters. 

In  Townsend  v.  Brown,  4  Zah.  80,  this  court  gave  con- 
struction to  the  act  for  the  preservation  of  clams  and  oysters, 
{Nix.  Dig.  132,)*  which  empowered  riparian  owners  to  stake 
off  the  flats  along  the  shores  of  tide  waters  for  exclusive  use, 
for  planting  clams,  oysters,  and  other  shell  fish,  without  the 
expression  of  any  doubt  of  the  constitutionality  of  the  law. 
And  in  Bennet  v.  Boggs,  Mr.  Justice  Baldwin  held  that 
neither  the  state  nor  federal  constitutions  secured  the  common 
right  of  fishery  to  the  people  of  the  state.     Bald.  C.  C.  R.  60. 

In  3Iartin  et  al.  v.  Waddell,  16  Peters  367,  the  title  of 
the  defendant  which  prevailed,  was  under  acts  of  the  legis- 
lature authorizing  the  appropriation  of  lands  under  tide  waters 
to  an  exclusive  private  use,  for  the  purpose  of  planting 
oysters,  very  like  the  provisions  of  the  act  now  in  question. 
{Ads,  1824,  pp.  28,  94.)  The  controversy,  in  that  case,  was 
between  persons  each  claiming  an  exclusive  possession  of  the 
premises,  the  one  under  a  grant  from  the  proprietors ;  the 
other  from  the  state ;  and  was  not  between  the  claimant  of 
an  exclusive  right,  under  legislative  grant,  and  a  person 
claiming  under  the  common  right  of  citizens  in  navigable 
waters.  The  decision  might  have  been  in  favor  of  the  de- 
fendant, because  of  the  weakness  of  the  plaintiff's  title.  But 
the  power  of  the  legislature  to  make  an  exclusive  grant  of 
Unds  under  water  for  such  purposes,  in  case  the  state  was  the 
owner,  seems  to  have  been  assumed  by  Taney,  C.  J.,  in  the 
opinion  of  the  court.  In  the  dissenting  opinion  of  Mr. 
Justice  Thompson,  the  legislative  power  is  conceded,  if  the 
title  of  the  state  is  proprietary.  His  dissent  was  based  on  the 
ground  that,  in  his  view,  the  title  of  the  state  to  lands  under 
tide  waters  was  merely  as  trustee,  in  the  place  of  the  king,  to 
hold  for  the  common  benefit,  and  that,  therefore,  such  lands 
could  not  be  converted  by  the  legislature  to  the  private  use 
of  individuals,  to  the  exclusion  of  the  common  right  of  the 
public,  without  a  breach  of  trust.     That  question  was  adjudi- 

*Rev.,  p.  134. 
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cated  in  Arnold  v.  Mundy,  and  was  finally  set  at  rest  by  the  de- 
cision of  the  Court  of  Erroi*s  in  Stevens  v.  The  Paterson  and 
Newark  R.R.  Co.,  5  Vroom  532.  In  the  latter  case,  the  court 
decided  that  the  title  of  the  state  is  proprietary,  an  attribute  of 
which  is  the  unqualified  right  of  disposition  to  public  or  pri- 
vate uses,  either  absolutely,  or  for  a  qualified  estate,  as  in 
legislative  discretion  may  be  deemed  mast  conducive  to  the 
public  interest. 

It  may  be  observed,  that  the  act  under  which  the  plaintifis 
claim  exclusive  possession,  limits  the  quantity  of  land  to  be 
leased  to  one  person  to  two  acres,  and  to  a  company,  to  five 
acres  ;  and  provides  that  the  term  shall  not  exceed  five  years. 
In  this  aspect,  the  act  might  be  regarded  as  merely  a  reason- 
able regulation  of  the  public  rights  for  a  temporary  jjurpose, 
to  increase  the  product  of  the  oyster  beds  in  the  river.  But 
whether  the  statute  be  regarded  as  a  temporary  regulation,  or 
be  construed  as  giving  a  power  of  indefinite  duration,  in  per- 
mitting a  re-letting,  after  the  expiration  of  the  first  lease,  is, 
in  my  judgment,  immaterial.  The  legislative  power  to  alien 
these  lands,  necessarily  includes  the  power  to  let  or  dispose  of 
them  for  a  longer  or  shorter  period,  and  for  such  purposes 
and  on  such  terms  as  may  be  prescribed. 

The  next  reason  for  reversal  which  will  be  considered  is, 
that  the  leases,  on  which  the  plaintiffs  base  their  right  of  pos- 
session, being  for  four  acres,  are  in  excess  of  the  limitation  of 
the  act,  and  are  void,  and  that  judgment  should  have  been 
for  the  treble  damages  given  by  the  act. 

The  facts  to  sustain  the  first  branch  of  this  objection  did 
not  appear  on  the  record.  The  leases  have  not  been  laid 
before  the  court.  As  every  intendment  will  be  made  in  favor 
of  the  legality  of  the  proceedings  below,  it  will  be  assumed 
that  two  separate  leases  were  made  to  the  plaintiffs  individu- 
ally, each  for  a  quantity  of  land  not  in  excess  of  the  statutory 
limitation.  If  the  plaintiffs  severally  held  leases  for  two 
acres  each,  they  might  arrange  between  themselves  to  use 
jointly  what  had  been  granted  to  them  severally.  In  such 
case,  having  a  joint   property  in  the  oysters   planted,  they 
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might,  and  should,  join  in  an  action  to  recover  damages  for 
the  taking  of  their  joint  property. 

The  plaintiffs  had  an  election  to  bring  an  action  upon  the 
statute,  or  to  sue  in  a  common  law  action  for  the  trespass. 
They  elected  to  pursue  the  latter  remedy.  The  refei'ence  to 
the  act  in  the  pleadings,  and  the  object  of  putting  the  leases 
in  evidence  was,  to  exclude  the  conclusion  that,  by  depositing 
their  oysters  on  a  natural  oyster  bed  in  tidal  waters,  they 
abandoned  their  property  in  them,  which,  under  the  decision 
of  this  court,  in  Shephard  v.  Leverson,  1  Petin.  391,  would 
bar  any  action  for  damages  for  taking  them.  Having  waived 
their  action  under  the  statute  by  bringing  a  common  law 
action,  their  damages  were  properly  assessed  on  the  basis  of 
the  actual  damage  sustained,  without  the  increase  to  the  treble 
damages  given  by  the  statute. 

The  third  and  last  reason  relied  on  is,  that  the  plaintiffs  mixed 
their  oysters  with  the  natural  oysters  in  the  bed,  and  that  it 
was  impossible  to  distinguish  them  from  the  natural  oysters, 
or,  at  least,  that  there  was  no  evidence  that  the  oysters  taken 
were  exclusively  those  planted  by  the  plaintiffs. 

The  doctrine  that  one,  mixing  his  goods  with  another 
owner,  so  that  a  separation  is  impossible,  loses  his  property, 
is  a  doctrine  that  is  adopted  to  prevent  fraud.  It  is  never 
resorted  to,  except  in  favor  of  an  innocent  party  as  against  a 
wrong-doer.  Ward  v.  Ayre,  Cro.  Jac.  366 ;  2  Bl.  Com. 
405 ;  2  Kent  365  ;  Ryder  v.  Hathaway,  21  Pick.  298  ;  Buck- 
ley V.  Gross,  3  B.  &  S.  566.  The  defendant  was  himself  a 
wrong-doer,  in  entering  on  the  premises  in  which  the  plain- 
tiffs had  a  leasehold  interest,  and  is  not  entitled  to  the  pro- 
tection of  this  principle. 

There  is  no  error  in  the  proceedings  below,  and  the  judg- 
ment should  be  affirmed. 

Cited  in  Jewett  v.  Dringer,  3  Stew.  Eq.  309;  Pratt  v.  Douglas,  11  Stew. 
Eq.  540. 
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HILYARD  V.  THE  TOWNSHIP  OF  HARRISON. 

1.  At  common  law,  and  independently  of  recent  statutes,  courts  of  law 
had  the  power  to  order  inspection  of  papers,  which,  by  the  pleadings 
or  by  being  used  in  evidence,  came  within  the  control  of  the  court. 
But  the  court,  in  exercising  this  control  over  papers,  will  merely 
grant  inspection  and  examination  by  the  party  and  his  witnesses,  either 
in  open  court,  or  before  an  officer  of  the  court,  or  in  the  presence  of 
the  party  producing  them,  or  his  attorney,  and  will  not  take  them  from 
the  latter  and  deliver  them  into  the  possession  of  the  other  side. 

2.  Quere.  Who  is  entitled  to  the  custody  of  the  duplicate  of  the  assess- 
ment of  taxes,  and  the  tax  warrant,  issued  for  unpaid  taxes,  after  the 
collector  of  taxes  is  out  of  office  ? 


Argued  at  February  Term,  1874,  before  Justices  Bedle 
and  Depue. 

For  the  motion,  James  Moore  and  A.  Browning. 

Contra,  P.  L.  Voorhees  and  S.  H.  Grey. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiff  was  collector  of  taxes  for  the 
township  of  Harrison  for  the  years  1862,  1863,  1864  and 
1865.  This  action  was  brought  against  the  township  to 
recover  moneys  alleged  to  have  been  over-paid  by  the  plain- 
tiff, in  his  settlement  with  the  township  authorities.  The 
cause  was  referred  at  the  circuit  to  a  referee.  At  the  hearing 
before  the  referee,  the  plaintiff  produced  and  offered  in  evi- 
dence the  duplicates  of  the  assessment  of  taxes  for  those  years, 
and  the  warrants  for  taxes  unpaid,  which  duplicates  and 
warrants  have  remained  in  his  possession  since  he  received 
them  for  the  purpose  of  collecting  the  taxes. 

The  plaintiff  having  rested  his  cause,  the  counsel  of  the 
defendants  demanded  that  the  duplicates  and  warrants  be  de- 
livered to  him  for  inspection  and  examination.  The  referee 
directed  that  the  duplicates  and  warrants  be  delivered  to  the 
defendants'  counsel,  and  the  plaintiff's  counsel  having  refused 
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to  coDiply  with  such  order,  the  further  hearing  of  the  cause 
was  adjourned  without  a  day. 

It  appears  by  the  depositions  that  the  counsel  of  the  plain- 
tiff offered  to  permit  the  examination  of  the  papers  in  his 
office  and  in  his  presence,  but  that  he  declined  to  permit  the 
defendants'  counsel  to  take  the  papers  into  his  possession, 
and  remove  them  from  his  custody,  and  that  before  the  referee 
he  expressed  his  willingness  to  have  them  before  the  referee 
at  all  times  for  the  purpose  of  inspection  and  examination  by 
the  defendants'  counsel. 

Application  is  now  made  to  this  court  for  an  order  to 
remove  those  papers  from  the  possession  and  control  of  the 
plaintiff's  counsel,  and  to  put  them  into  the  possession  of  the 
opposite  counsel,  until  a  reasonable  time  is  afforded  for  inspec- 
tion and  examination. 

The  motion  is  made  on  these  several  grounds  :  First,  that 
the  duj>licates  and  warrants  do  not  belong  to  the  plaintiff, 
and  that  he  has  no  right  to  the  possession  of  them ;  that  they 
belono;  to  the  defendants  and  should  be  in  their  care  and 
custody,  or  in  the  custody  of  the  clerk  of  the  township,  who 
is  the  legal  custodian  of  the  records  and  papers  of  the  town- 
ship. Second,  that  the  said  duplicates  and  warrants,  and  an 
accurate  knowledge  of  their  contents,  are  essential  in  prepar- 
ing the  defence.  Third,  that  the  same  having  been  offered 
in  evidence,  the  referee  directed  the  plaintiff  to  deliver  the 
said  duplicates  and  warrants  into  the  possession  and  under  the 
control  of  the  defendants'  counsel,  for  such  reasonable  time  as 
would  be  necessary  accurately  and  properly  to  ascertain  their 
contents.  And,  fourth,  that  the  possession  and  retention  of 
said  duplicates  and  warrants  are,  as  against  the  defendants, 
illegal  and  fraudulent. 

In  The  People  v.  Vail,  the  Supreme  Court  of  New  York 
directed  a  person,  who  was  not  a  party  to  the  action,  to  file 
with  the  clerk  of  the  town  the  original  application  on  wdiich 
a  public  highway  had  been  laid  out,  and  enforced  obedience  to 
the  order  by  attachment  for  contempt.  1  Cow.  589 ;  2  Cow. 
623.     In  that  case  the  document  was  unquestionably  a  public 
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record,  whose  legal  custodian,  by  statute,  was  the  town  clerk, 
and  which-  had  been  obtained  surreptitiously  by  a  private 
individual  having  no  claim  wliatever  to  its  possession.  The 
proceeding  before  the  court  was  under  a  mandamus  to  com- 
pel the  opening  of  the  highway,  which  was  like  to  be  defeated 
by  the  abstraction  of  part  of  the  record.  The  order  of  the 
court  was  made  in  the  cause  as  ancillary  to  the  proceeding, 
and  under  its  prerogative  powers  over  inferior  tribunals,  and 
their  records. 

It  is  not  necessaiy  on  this  motion  to  decide  whether  dupli- 
cates of  the  assessments  of  taxes  delivered  to  the  collectors, 
and  the  warrants  issued  for  unpaid  taxes,  are  public  records. 
They  are  undoubtedly  oflficial  documents  of  an  important 
character.  But  that  they  are  public  records  of  such  a  nature 
as  that  their  preservation  in  perpetuam  rei  memoriam  is  a 
matter  of  public  concern,  will  admit  of  grave  doubt.  Nor  is 
it  clear  who  is  the  legal  custodian  of  such  documents  after 
their  office,  as  a  means  of  collecting  the  taxes,  has  been  per- 
formed. By  the  tax  law,  the  assessor  of  each  township  is 
required  to  make  out  an  exact  list  of  persons,  lands,  chattels, 
effects  and  estates,  including  certainties  made  ratable  by  law, 
by  which  all  assessments  shall  be  made.  The  several  asses- 
sors are  required  to  meet  together,  at  a  time  and  place  desig- 
nated, and  at  such  meeting  each  assessor  is  required  to  furnish 
an  abstract  from  his  tax  book  of  ratables,  lands,  chattels, 
effects,  estates  and  certainties  from  which  tiie  board  of  assessors 
are  to  ascertain  the  amount  of  certainties  to  be  rated,  and  to 
estimate  the  estates,  real  and  personal,  returned  by  each 
assessor,  at  such  valuation  as  they  think  reasonable  and  just, 
and  thereby  to  fix  the  projiortion  of  tax  to  be  levied  and  col- 
lected in  eacli  townsliip.  Within  a  specified  time  after  such 
meeting,  it  is  made  the  duty  of  the  assessor  of  each  township 
to  deliver  to  the  township  collector  a  true  transcript  or  dupli- 
cate of  said  assessment.  {Nix.  Dig.  938.)  This  transcrijit  or 
duplicate  is  the  authority  of  the  collector  to  receive  the  taxes 
assessed.  In  case  any  taxes  remain  unpaid  at  a  day  specified, 
a  list  of  defaulters  is  returned  by  the  collector  to  a  justice  of 
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the  peace,  by  whom  a  warrant  to  collect  the  same  of  the 
delinquents,  is  issued  to  the  collector.  {Nix.  Dig.  940,  957.) 
The  warrant  being  returned  to  the  justice  with  the  manner  of 
execution,  is  re-delivered  to  the  collector  if  not  fully  executed^ 
(which  is  generally  the  case,)  to  be  further  proceeded  on.  No 
provision  is  made  for  the  return  of  the  duplicate,  or  for  any 
other  return  of  the  warrant,  nor  for  their  deposit  with  any 
official  custodian,  when  the  collector  is  out  of  office.  In 
practice,  he  retains  possession  of  the  duplicate,  and  generally, 
as  an  act  of  courtesy,  delivers  it  to  the  succeeding  assessor,  to 
aid  him  in  making  the  new  assessment.  In  law,  the  col- 
lector is  regarded  as  the  custodian  of  the  duplicate  and  tax 
warrants.  Writs  of  certiorari  to  remove  assessments  for 
review,  are  directed  to  him  while  in  office  and  after  his  term 
has  expired.  Indeed,  the  act  of  1873  seems  to  recognize  the 
collector  as  the  only  custodian  of  the  duplicate.  (Acts,  1873, 
P'  57.)      _ 

A  decision  or  even  an  expression  of  opinion  on  this  point, 
is  not  at  present  required.  The  township  authorities  are  not 
before  the  court  in  a  proceeding  to  compel  the  performance  of" 
official  duty  by  the  defendant.  They  are  here  as  parties  to  a 
civil  suit,  the  gravamen  of  which  is  an  allegation  that  the 
township  is  indebted  to  the  plaintiff  for  moneys  overpaid  to 
it  by  him  as  collector.  The  only  power  this  court  has  over 
these  documents  at  this  time,  arises  from  the  fact  that  they 
have  been  produced  in  evidence,  and  the  court  should  not  in 
this  side  bar  way — admitting  of  no  review — dispose  of  their 
possession,  if  there  is  a  doubt  as  to  who  is  the  legal  custodian.. 
Mandamus,  replevin  or  trover  is  the  appropriate  means  of 
presenting  the  question  of  the  right  of  custody  or  property  for 
adjudication. 

The  success  or  failure  of  this  motion  will  depend  on  the 
power  a  court  of  law  has  over  papers  and  documents  produced 
in  evidence,  or  which  are  in  the  possession  of  one  party,  and 
contain  matters  essential  to  the  case  of  his  adversary. 

At  common  law  and  independently  of  recent  statutes,  courts 
of  law  had  the  power  to  order  inspection  of  papers  which,  by 
the  pleadings  or  by  being  used  in  evidence,  came  within  the 
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control  of  the  court.  When  any  deed  is  showed  in  court,  the 
deed,  by  judgment  of  law,  doth  remain  in  court  all  the  term 
at  which  it  is  showed,  for  the  whole  term  is  as  one  day,  and 
the  party  may  demand  oyer  during  the  time  it  is  so  in  court. 
Wimark's  Case,  5  Rep.  74 ;  Simpson  v.  Garside,  2  Lutwyche 
705.  A  new  trial  having  been  granted,  the  court  allowed  the 
plaintiff  inspection  of  a  deed  read  in  evidence  by  the  defend- 
ant at  the  first  trial,  but  denied  it  as  to  another  deed,  the 
execution  of  which  w^as  admitted  at  the  former  trial,  but  which 
was  not  offered  in  evidence.     Hewitt  v.  Pigott,  7  Bing.  400. 

But  the  court,  in  exercising  this  control  over  papers  and 
documents  offered  in  evidence,  will  merely  grant  inspection 
and  examination  by  the  party  and  his  witnesses,  either  in 
open  court  or  before  an  officer  of  the  court,  or  in  the  presence 
of  the  party  producing  them,  or  his  attorney,  and  will  not 
take  them  from  the  latter  and  deliver  them  into  the  possession 
of  the  other  side.  2  Taylor  on  Ev.,  §  1593 ;  Tliomas  v.  Dunn, 
6  M.  &  G.  274. 

The  counsel  of  the  plaintiff  having  tendered  the  duplicates 
and  warrants  for  inspection  and  examination  without  surren- 
dering possession,  the  defendants,  under  that  privilege,  might 
have  obtained  all  the  rights  in  the  premises  they  Avere 
entitled  to. 

The  motion  is  denied,  with  costs. 


THE  STATE,  CLAEK,  PKOSECUTOR,  v.  GROVER,  COLLECTOR 
OF  NEWTON. 

An  assignee,  to  whom  the  property  of  a  debtor  has  been  assigned  under 
the  act  entitled  "  An  act  to  secure  to  creditors  an  equal  and  just  divis- 
ion of  the  estates  of  debtors  who  convey  to  assignees  for  tlie  benefit  of 
creditors,"  {Nix.  Dig.  32,)  is  a  trustee  within  the  meaning  of  the  tax 
act  of  1866,  {Niz.  Dig.  952,)  and  is  taxable  as  such  for  the  estate  of  the 
assignor  in  his  hands,  and  is  not  entitled  to  a  deduction  for  the  debts 
due  from  the  debtor  to  his  creditors. 
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On  certiorari.     In  matter  of  taxation. 

Argued  at  February  Term,  1874,  before  Justices  Bedle, 
Dalrimple  and  Depue. 

For  the  plaintiff  in  certiorari,  Thomas  Kays. 

For  the  defendant,  Thomas  Anderson. 

Depue,  J.  The  prosecutor  is  the  assignee  of  William  H. 
Leport,  by  a  voluntary  assignment  for  the  benefit  of  creditors, 
under  the  act  which  authorizes  the  assignment  of  property  of 
a  debtor  for  the  equal  benefit  of  his  creditors.  (Nix.  Dig.  23.) 
He  was  taxed  in  the  town  of  Newi:on,  where  he  resided,  for 
the  year  1873,  on  the  personal  estate  assigned  to  him,  which 
was  then  in  his  hands  as  assignee.  The  amount  of  property 
in  his  hands  was  about  $25,000.  The  claims  presented  by 
the  creditors  of  the  assignor  amounted  to  about  $60,000,  of 
which  about  $29,000  were  due  to  creditors  residing  in  New- 
ton, and  about  $25,000  to  creditors  residing  in  New  Jersey. 
The  balance  of  the  indebtedness  of  the  assignor  was  made  up 
of  debts  due  to  creditors  residing  out  of  the  state.  The  assess- 
ment was  on  a  valuation  of  $16,000. 

The  7th  section  of  the  tax  law  of  1866  provides  that  every 
person  shall  be  assessed  in  the  township  or  ward  where  he 
resides,  for  all  personal  property  in  his  possession,  or  under 
his  control,  as  trustee,  guardian,  executor  or  administrator. 
(Nix.  Big.  952.)* 

In  The  State,  Parker,  pros.,  v.  Irons,  5  Vroom  464,  this  court 
held  that  commissioners  appointed  by  the  court  in  partition, 
who  had  sold  lands  by  order  of  the  court,  were  not  taxable  on 
moneys  which  they  held  as  the  proceeds  of  such  sale,  to  be 
invested  for  the  widow  in  lieu  of  dower. 

The  ratio  decidendi  was,  that  commissioners  were  not 
trustees,  within  the  meaning  of  that  section,  but  that  they 
were  officers  of  the  court,  for  the  purpose  of  holding  funds 
under  the  direction  and  control  of  the  court,  and  were  no  more 
liable  to  taxation  on  such  moneys  than  sheriffs,  clerks  or  any 

*E€v.,  p.  1153,  ?  66. 
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other  officer  of  the  court,  who  is  entrusted,  in  an  official 
capacity,  with  the  safe  keeping  or  investment  of  funds  which 
are  subject  to  the  order  of  the  court.  In  the  opinion,  Mr. 
Justice  Dalrimple  interprets  the  word  **  trustee,"  as  used  in 
this  section,  "  as  intended  to  designate  a  class  of  persons  who 
hold  property  upon  the  trust  or  confidence  that  they  will 
apply  the  same  for  the  benefit  of  those  who  are  entitled, 
according  to  the  intention  expressed,  either  by  the  parties 
themselves,  or  by  deed,  will,  settlement  or  arrangement  of 
another." 

The  case  of  the  prosecutor  is  not  within  the  decision  of  this 
court  in  the  case  just  cited.  By  force  of  the  assignment,  and 
the  act  under  which  it  was  made,  he  became  a  trustee  within 
the  meaning  of  the  tax  law,  as  defined  by  Justice  Dalrimple 
in  his  opinion. 

The  legal  effect  of  an  assignment  by  a  debtor,  for  the  bene- 
fit of  creditors,  is  to  convey  the  property  to  the  assignee  on  a 
trust.  That  is  the  form  of  the  conveyance.  It  is  expressly 
called,  in  the  first  section  of  the  assignment  act,  a  conveyance 
or  assignment  in  trust.  It  is  such  a  trust  as  will  be  executed 
by  the  Court  of  Chancery,  in  case  the  assignee  should  relin- 
quish the  trust,  and  surrender  to  the  assignor  the  deed  of 
assignment.     Scull  v.  Reeves,  2  Gh^een's  Ch.  R.  131. 

Nor  was  the  prosecutor  entitled  to  any  deduction  from 
the  valuation  of  the  property  in  his  hands  for  debts  due  from 
the  assignor.  By  accepting  the  assignment  he  did  not  become 
a  debtor  to  those  creditors.  They  could  not  sue  him  on  the 
footing  of  an  ordinary  debtor.  The  sums  that  should  become 
payable  to  them  were  not  ascertainable,  until  the  dividends 
were  declared,  as  directed  by  the  act.  The  legal  obligation 
devolving  on  the  assignee,  from  the  assignment,  was  to  appro- 
priate the  funds  which  came  to  his  hands  for  their  benefit,  in 
the  manner  and  at  the  time  prescribed  by  the  statute,  and 
their  rights  in  the  premises  were  to  compel  the  performance 
of  the  trust. 

The  prosecutor  was  liable  to  taxation  on  the  full  value  of 
the  property  in  his  hands,  and  the  assessment  should  be 
affii-med. 
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FOEEST  V.  PKICE. 


In  scire  facias  to  revive  a  judgment,  if  the  defendant  does  not  appear 
within  four  entire  days  (exclusive  of  an  intervening  Sunday)  afier  the 
return  day,  judgment  may  be  taken  for  the  default  in  not  appearing, 
without  a  declaration  being  filed  ;  but  if  the  defendant  appears  within 
that  time,  the  plaintiff  is  required  to  declare,  and  the  cause  proceeds 
as  in  other  cases. 


On  scire  fadas. 

R.  Wayne  Parker  applied  for  judgment  on  scire  facias,  to 
revive  a  judgment  in  favor  of  the  personal  representatives  of 
a  deceased  plaintiff,  on  the  ground  of  the  default  of  the  de- 
fendant in  not  entering  an  appearance  to  the  writ. 

Depue,  J.  The  plaintiff  having  died  since  judgment  re- 
covered, a  scire  facias  was  issued  to  revive  the  judgment  in 
the  name  of  his  personal  representatives.  The  scire  facias 
was  returned  to  the  present  term  duly  served.  No  appear- 
ance having  been  entered  by  the  defendant,  application  was 
made  for  judgment. 

The  question  of  practice  raised  is,  whether,  for  Avant  of  an 
appearance  to  the  action,  judgment  can  be  taken  at  the  term 
to  which  the  scire  facias  is  returnable,  without  declaration 
filed. 

By  the  practice  of  the  Court  of  King's  Bench,  if  the  writ 
was  served  by  the  sheriff,  a  rule  was  entered  that  the  defend- 
ant appear.  This  rule  was  taken  on  the  return  day  in  actions 
by  bill,  or  in  actions  by  original  on  the  quarto  die  post,  and 
expired  in  four  days,  exclusive,  an  intervening  Sunday  not 
being  reckoned.  Before  the  expiration  of  this  rule,  the  de- 
fendant either  appeared  or  made  default.  In  the  latter  case, 
the  plaintiff  was  entitled  to  take  judgment  that  execution  be 
awarded.  2  Ticld  1163;  2  Arch.  Prac.  98;  Com.  Dig. 
Pleader,  3  i.  8  ;  2  Saund.  72  x.  The  default,  in  case  the  de- 
fendant did  not  appear,  being  in  not  appearing  to  the  writ, 
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judgment  was  awarded  upon  the  writ  without  any  pleadings. 
The  form  of  the  entry  of  a  judgment  for  a  default  in  not 
appearing,  is  given  in  ArchbokVs  Forms  258,  440.  But,  if 
the  defendant  appeared,  the  plaintiff  was  required  to  declare, 
and  the  cause  proceeded  as  in  other  cases.  2  Tkld  1164;  2 
JSaund.  72  y.  A  form  of  a  declaration  is  given  in  Archbold's 
Forms  443,  and  of  the  rule  for  judgment  for  want  of  a  plea 
after  appearance.     lb.  445. 

The  practice  in  this  court  has  been  in  conformity  with  the 
practice  of  the  King's  Bench.  In  Green  v.  Andrews,  Febru- 
ary Term,  1863,  on  a  scire  facias  to  revive  a  judgment  in  the 
name  of  the  personal  representative  of  a  deceased  plaintiff, 
judgment  was  taken  at  the  term  to  which  the  writ  was  return- 
able, without  declaration  filed.  The  rule  for  judgment  recites 
that,  it  appearing  by  the  return  of  the  sheriff  that  the  writ  was 
•duly  served,  and  the  defendant  having  failed  to  appear  and 
show  cause  according  to  the  command  of  the  writ,  and  therein 
having  made  default;  it  is  ordered,  &c.  In  that  case,  the 
writ  was  returnable  on  the  14th  of  March,  and  judgment  was 
:signed  on  the  25th.  In  the  more  recent  case  of  Duncan  v. 
Duncan,  December  Term,  1873,  judgment  was  signed  by  de- 
fault on  the  return  day  of  the  writ.  In  neither  case  was  a 
xule  to  appear  entered. 

The  rule  to  appear,  like  the  four  days'  rule  on  judgments 
nisi,  not  being  served,  might  well  be  disused.  But  we  think 
the  correct  practice  to  be,  to  wait  the  four  days  after  the  re- 
turn of  the  writ,  and  if  the  defendant  does  not  appear  during 
the  four  days,  to  enter  judgment  at  the  expu'ation  thereof  for 
the  default  m  not  appearing. 

Order  accordingly. 

Justices  Bedle  and  Daleimple  concurred. 
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1.  The  71st  section  of  the  practice  act,  {Nix.  Dig.  729,)*  which  makes  it 
the  duty  of  the  court  to  assess  damages  on  interlocutory  judgment  by 
default  unless  a  writ  of  inquiry  is  requested,  applies  only  to  actions 
of  assuvipsit. 

.2.  Independently  of  the  statute,  in  actions  of  assumpsit,  debt  and  cove- 
nant, the  practice  is  to  assess  damages  by  the  court,  without  a  writ  of 
inquiry,  where  the  amount  of  damages  is  a  mere  matter  of  computa- 
tion. But  where  the  damages  are  for  an  uncertain  sum,  to  be  ascei'- 
itained  on  the  hearing  of  testimony,  and  the  exercise  of  judgment  on 
the  effect  of  proof,  they  must,  in  cases  not  within  the  statute,  be  deter- 
mined by  writ  of  inquiry. 

■3.  In  an  action  on  a  replevin  bond  the  plaintiff  is  entitled  to  recover,  as 
damages,  the  value  of  the  goods,  and,  as  a  general  rule,  interest  thereon 
from  the  judgment  of  a  return,  together  with  the  costs  taxed  in  the 
original  action.  The  damages  in  such  cases  cannot  be  assessed  by  the 
court,  but  must  be  ascertained  by  a  writ  of  inquiry. 


On  motion  to  set  aside  rule  vacating  final  judgment. 

Argued  at  February  Term,  1874,  before  Justices  Bedle, 
J)alrimple  and  Depue. 

For  the  motion,  F.  F.  Westoott. 

Contra,  P.  L.  Voorhees. 

Depue,  J.  Interlocutory  judgment  by  default  having  been 
taken  on  a  bond  given  by  a  plaintiff  in  replevin,  the  damages 
were  assessed  by  the  court  without  awarding  a  writ  of  inquiry. 
The  assessment  is  in  form  the  same  as  an  assessment  on  a  com- 
mon money  bond,  and  is  in  the  sum  of  $1200,  being  the  one- 
half  of  the  penalty  of  the  bond,  with  interest  on  that  sum  from 
the  date  of  the  bond.  On  application  by  the  defendants  in 
this  case  a  rule  vacating  the  judgment  final,  setting  the  assess- 
ment aside,  was  granted  on  an  ex  parte  application.  Motion 
is  now  made  to  set  aside  the  latter  rule  as  irregular. 

The  rule  setting  aside  the  final  judgment  and  assessment 

*Rev.,  p.  872,  §  149. 
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was  irregular,  but  as  the  assessment  on  which  the  final  judg- 
ment was  entered  was,  by  inadvertence,  improperly  made,  it 
will  be  of  no  avail  to  the  jilaintiff  to  vacate  the  latter  rule, 
and  then  on  a  new  application  to  make  the  same  disposition 
of  his  final  judgment. 

The  71st  section  of  the  practice  act,  which  makes  it  the 
duty  of  the  court  to  assess  damages  on  interlocutory  judg- 
ment by  default,  unless  a  writ  of  inquiry  is  requested,  applies 
only  to  actions  oi'  assumjjsit.  Nix.  Big.  729.*  Independently 
of  statutory  provision  in  actions  of  assumpsit,  debt  and  cove- 
nant, the  practice  of  the  court  is  to  assess  damages  after  inter- 
locutory judgment  in  certain  cases.  Where  the  amount  of 
damages  is  a  mere  matter  of  computation  which  can  be  as 
well  ascertained  by  the  court,  or  a  master,  or  prothonotary, 
as  by  a  jury,  the  assessment  may  be  made  without  a  writ  of 
inquiry.  But  where  the  damages  are  for  an  uncertain  sum,, 
to  be  ascertained  on  the  hearing  of  testimony,  and  the  exer- 
cise of  judgment  upon  the  eifect  of  proof,  they  must,  in  cases 
not  within  the  statute,  be  determined  by  writ  of  inquiry. 
1  TldcVs  Prac.  569 ;  2  Saund.  107  a,  note  c.  In  Denison  v. 
Mail',  14  East  622,  the  action  was  on  a  bond  to  indemnify 
the  plaiutiif,  who  had  indemnified  a  bank  for  advances.  In 
discharging  a  rule  to  show  cause  why  the  plaintiff  should  not 
be  at  liberty  to  sign  final  judgment,  without  executing  a  writ 
of  inquiry  of  damages,  Lord  Ellenborough  said  :  ''  The  court 
are  called  to  say  what  damages  are  due  to  these  plaintiffs  for 
the  breach  of  the  defendants'  covenant  of  indemnity ;  and  they 
have  always  been  in  the  course  of  delegating  such  an  inquiry 
to  a  jury,  except  in  certain  cases  where,  the  demand  being  in 
its  nature  certain,  it  is  perfectly  clear  to  the  court  what  the 
damages  must  be  ;  and  in  those  cases  they  will,  on  the  appli- 
cation of  the  plaintiff,  after  interlocutory  judgment,  delegate 
the  function  to  their  officer  of  computing  principal  and 
interest."  The  rule  was  discharged  for  the  reason  that 
inquiry  might  be  made,  before  a  jury,  into  collateral  matters, 
to  show  how  much  the  plaintiff  was  damnified,  and  therefore 

*Eev.,  p.  872,  I  149. 
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was  not  confined  to  a   mere  computation  of  principal    and 
interest. 

In  an  action  on  a  replevin  bond  the  plaintiff  is  entitled  to 
recover,  as  damages,  the  value  of  the  goods,  and  generally, 
interest  thereon,  from  the  judgment  of  a  return.  Caldwell  v. 
West  &  Estall,  1  Zah.  411.  To  which  must  be  added  the  costs 
taxed  in  the  original  action.  Nix.  Dig.  813,  §  18.*  These 
sums  are  recoverable  against  the  sureties  to  the  amount  of  the 
penalty  of  the  bond.    Branscombe  v.  Scarborough,  6  Q.  B.  13. 

The  sum  for  which  the  bond  shall  be  taken  is  fixed  by  the 
.sheriff  qu  his  valuation.  It  need  not  be  in  double  the  value 
of  the  goods.  The  statute  only  prescribes  that  he  shall  take 
sufficient  security.  Nix.  Dig.  811,  §  5,t  Neither  party  is 
bound  by  the  valuation  made  by  the  sheriff,  for  the  purpose 
of  fixing  the  amount  of  the  bond.  West  et  al.  v.  Caldwell,  3 
Zab.  737. 

It  is  manifest  that  the  court  had  not,  and  could  not  have 
the  information  before  it  to  make  the  assessment  on  the  basis 
of  a  mere  computation  of  principal  and  interest.  In  the 
assessment  it  is  set  out  as  being  made  on  the  amount  stated 
in  the  condition  of  the  bond.  No  sum  is  named  in  the  con- 
dition of  the  bond.  Why  the  judgment  was  not  for  the 
penalty  instead  of  one-half  of  the  penalty,  is  not  apparent. 
Interest  also  is  calculated  from  the  date  of  the  bond.  The 
interest,  recoverable  as  a  part  of  the  damages,  is  allowed  only 
from  the  entry  of  the  judgment  of  a  return. 

The  damages  were  not  of  such  a  nature  as  that  they  were 
ascerta,inable  by  an  assessment  by  the  court.  They  should 
have  been  assessed  on  writ  of  inquiry. 

The  motion  is  denied. 

Justices  Bedle  and  Dalrimple  concurred. 

*  Rev.,  p.  976,  §  29.  f  Rev.,  p.  972,  I  6. 

Cited  in  Simmons  ads.  Kelly,  10  Vr.  443. 
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A  party  to  a  suit  in  chancery,  wlio  resides  in  another  state  and  comes- 
into  this  state  to  give  testimony  in  his  own  behalf  before  a  master  in 
chancery,  is,  while  necessarily  attending  before  the  master  and  going 
to  and  returning  from  the  place  where  such  examination  is  held^ 
privileged  from  the  service  of  a  summons  in  a  civil  cause,  without  any 
subpoena  ad  testificandum  being  served. 


On  motion  to  set  aside  service  of  a  summons. 
For  the  motion,  F.  Kingman. 
Contra,  F.  F.  Westcott. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  Dungan  was  one  of  several  defendants  in  a' 
suit  in  chancery.  He  resides  in  the  State  of  Pennsylvania, 
and  on  the  28th  of  February  last,  came  to  Camden,  in  this 
state,  for  the  purpose  of  being  examined  before  a  master  as  a 
witness  in  the  case  on  the  part  of  the  defendants.  After  his 
examination  was  concluded,  while  on  his  way  to  the  ferry  to 
return  home,  the  summons  in  this  action  was  served. 

A  party  to  a  suit  while  necessarily  going  to,  staying  at  or 
returning  from  court,  is  privileged  from  the  service  of  a  sum- 
mons or  capias  in  a  civil  cause.  Hahey  v.  Stewart,  1  South. 
366.  The  place  at  which  the  party  attends  is  not  material. 
The  privilege  extends  to  attendance  before  any  tribunal  or 
officer  before  whom  proceedings  necessary  in  the  trial  or 
hearing  of  the  cause  are  had,  as  before  an  arbitrator  appointed 
by  rule  of  court,  a  master  in  chancery  or  on  the  execution  of 
a  writ  of  inquiry.     2  Taylor  on  Ev.,  §  1202. 

It  was  insisted  that  the  examination  of  witnesses  on  the- 
part  of  the  defendants  having  been  closed,  except  as  to  the- 
examination  of  this  defendant,  and  no-  other  proceedings 
being  had  before  the  ma.ster  on  that  day,  the  privilege  of  the 
defendant  was  not  that  of  a  party,  but  merely  as  a  witness,. 
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and  that  therefore  process  of  subpoena  was  necessary  for  his 
protection. 

In  Rogers  v.  Bulloch,  2  Penn.  516,  it  was  held  on  the 
language  of  the  statute,  that  subposna  served  was  necessary  to 
secure  the  privilege  of  a  witness  from  arrest  during  his  attend- 
ance in  court.  Elsewhere,  it  has  been  decided,  and  I  think 
on  better  reason,  that  on  a  voluntary  attendance  in  good  faith, 
by  a  witness  without  subpoena,  the  witness  is  privileged. 
Walpole  V.  Alexander,  3  Doug.  45 ;  1  Greenleaf  on  Eo.,  §  36. 
Especially  so  where  the  witness  resides  in  another  state  and 
is  under  no  legal  compulsion  to  obey  the  process  of  courts  in 
this  state. 

But  it  would  be  an  idle  ceremony  for  a  party  to  sue  out 
process  of  subpoena  for  himself  to  give  testimony  in  his  own 
behalf.  His  attendance  for  that  purpose  is  an  attendance  as 
a  party  in  a  proceeding  connected  with  the  trial  of  the  cause, 
and  as  such,  he  is  exempt  from  service  of  summons. 

Let  the  service  of  summons  be  set  aside,  with  costs. 

Cited  in  Massey  v.  Colville,  16  Vr.  120 ;  Jones  v.  Knauss,  4  Stew.  Eq. 
214. 
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THE  STATE  v.  YOUNG  and  STAINSBY. 

A  general  charge  in  an  indictment  of  a  conspiracy  to  cheat,  is  suffi- 
cient without  setting  forth  the  means  to  be  used. 

At  all  events,  a  charge  of  a  conspiracy  to  cheat  a  municipality,  im- 
ports an  indictable  offence,  on  the  ground  of  the  public  character  of 
the  corporation. 

In  setting  forth  in  the  indictment  an  overt  act,  it  is  not  necessary  to 
state  all  the  means  used  in  the  execution  of  the  plot. 


This  was  a  motion  to  quash  an  indictment  charging  a  con- 
spiracy. 

The  principal  averments  of  the  indictment  were  to  the 
following  effect,  viz.,: 

That  James  Williams,  Ralph  Jefferson,  George  H.  Park- 
inson, Edward  Carter  and  Joseph  C.  Young,  (one  of  the 
defendants,)  were  commissioners  to  make  an  estimate  of  the 
damages  to  be  sustained  by  any  owner  or  owners  of  the  lands 
and  real  estate  which  the  mayor  and  common  council  had 
then  and  there  determined  to  take  and  appropriate  for  the 
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opening  of  South  Fourteenth  street,  in  the  city  of  Newark  ; 
and  that  said  Young  was  chairman  of  said  commissioners. 

That  one  John  W.  Guenther  was  the  owner  and  possessor 
of  a  certain  lot,  a  description  of  the  same  being  set  forth. 

That  the  commissioners  prepared  a  map  which  exhibited 
the  location  and  course  of  said  Fourteenth  street,  and  the 
location  of  the  said  several  lots  to  be  taken  in  opening  said 
street ;  and  that  in  laying  and  opening  the  same,  a  certain 
portion  of  the  lot  of  the  said  Guenther  was  required  and 
which  portion  was  described. 

The  charge  of  conspiracy  was  in  these  terms :  "  And  the 
grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Joseph  C.  Young,  so  being  then  and 
there  one  of  the  said  commissioners  of  the  opening  of  said 
South  Fourteenth  street  as  aforesaid,  and  chairman  of  the 
said  commission  on  the  same,  and  the  said  William  Stainsby, 
being  then  and  there  an  alderman  aforesaid,  of  said  city  of 
Newark  as  aforesaid,  being  evil  disposed  and  dishonest  per- 
sons, and  wickedly  devising,  contriving  and  intending,  know- 
ingly, corruptly  and  unlawfully  to  cheat  and  defraud  the 
mayor  and  common  council  of  the  city  of  Newark,  of  the 
money  of  the  said  the  mayor  and  common  council  of  the  city 
of  Newark,  on  the  15th  day  of  April,  in  the  year  1872,  at  the 
city  of  Newark  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  did  wickedly,  falsely,  fraudu- 
lently and  unlawfully  conspire,  combine,  confederate  and 
agree  together,  to  cheat  and  defraud  the  said  the  mayor  and 
common  council  of  the  city  of 'Newark,  of  the  moneys,  to  wit, 
of  the  sum  of  $1000,  of  the  said  the  mayor  and  common 
council  of  the  city  of  Newark,  and  other  valuable  things." 

The  following  overt  acts  are  then  set  forth :  That  the 
defendants,  in  pursuance,  &c.,  procured  the  said  Guenther  to 
sell  and  convey  to  one  Taylor,  who  therein  acted  for  himself 
and  as  trustee  for  said  Stainsby,  the  said  tract  of  land  for  the 
sum  of  .^900 ;  and  that  said  sum  was  the  full  and  fair  value 
of  said  lot ;  that  the  said  Young  knowing  the  same  to  be  the 
lull  and  fair  value  of  said  lot,  and  kno\v"ing  that  the  value  of 
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the  part  of  the  same  taken  as  before  mentioned  for  the  said 
street,  and  tliat  the  damages  of  tlie  said  Taylor  and  said 
Stainsby,  by  reason  of  the  taking  thereof,  were  less  than  tlie 
said  sum  of  $900,  did,  in  pursuance,  &c.,  wickedly,  corruptly 
and  unlawfully  refuse  and  neglect  to  inform  the  other  said 
commissioners  that  the  said  lot  had  been  sold  for  the  said  sum 
of  $900,  and  that  the  value  of  the  part  taken  for  said  street 
being  but  a  portion  thereof,  was  less  than  said  sum,  and  did 
then  and  there  by  "  such  refusal  and  neglect,  and  by  other 
unlawful  means,"  did  cause  and  procure  said  commissioners 
to  estimate  and  assess  as  and  for  the  damages  which  the  said 
Taylor  and  Stainsby  sustained  in  resj^ect  of  the  lot  so  taken, 
the  sum  of  $1300 ;  and  that  said  commissioners,  the  said 
Young  being  one  of  them,  signed  a  report,  certificate  and  map 
to  that  etfect ;  that  said  Young  afterwards  presented  said 
certificate,  report  and  map  to  the  common  council,  and  said 
damages  were  therefore  paid,  &c. 

Argued  at  June  Term,  1874,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Bedle,  Woodhull  and  Scudder. 

For  the  state,  G.  N.  Abeel. 

For  the  defendants,  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  indictment  placed  before 
this  court  on  the  motion  certified  for  our  advisory  opinion,  is 
founded  on  an  alleged  conspiracy  to  defraud  and  cheat  the 
city  of  Newark,  in  its  corporate  capacity.  This  combination 
is  laid  in  general  terms,  without  specification  of  the  means  by 
which  the  cheat  was  to  be  accomplished.  The  question  has, 
in  various  cases,  been  discussed,  whether  this  form  of  plead- 
ing is  sufficient.  -  There  are  decisions  that  deny  its  fitness 
when  ai^plied  to  cases  in  Avhich  the  object  of  the  conspiracy  is 
not  in  itself  of  an  indictable  nature,  and  on  this  account  it 
was  formerly  much  controverted,  whether  such  a  metliod  of 
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pleading  was  admissible  when  the  end  was  to  cheat,  for  the 
reason  that  such  unlawful  act  was  not  technically  punishable 
as  a  crime,  unless  accomplished  by  the  use  of  certain  means. 
But  I  think  even  this  scruple  has,  for  the  most  part,  been 
relinquished,  so  that  it  may  now  be  regarded  as  settled  that 
a  greater  particularity  is  not  requisite  where  a  confederation 
to  defraud  is  charged.  Mr.  Bishop,  in  his  second  volume  on 
Criminal  Laio,  §  171,  says  that  the  English  courts  now  hold, 
although  doubts  were  entertained  in  the  earlier  stage  of  the 
inquiry,  that  the  words  "unlawfully,  fraudulently  and  de- 
ceitfully, did  conspire,  combine,  confederate  and  agree  together 
to  cheat  and  defraud  "  one  "  of  his  goods  and  chattels,"  con- 
tain a  sufficient  allegation  of  conspiracy,  without  the  mention 
of  any  means  intended.  The  terms  used  in  the  present  case 
are  of  equivalent  import,  so  that,  according  to  the  doctrine- 
which  I  think  is  thus  established,  and  which  seems  to  me  to 
be  well  grounded  in  law,  the  conspiracy  here  charged,  in  this 
general  manner,  imports  an  indictable  offence,  and  as  a  matter 
of  pleading  is  unobjectionable. 

It  is  also  proper  here  to  make  this  additional  observation. 
If  the  doctrine  above  recognized  should  be  repudiated,  and  the 
principle  should  be  adopted  that  this  generality  of  allegation 
is  proper  only  when  the  end  of  the  conspiracy  is  an  indictable 
offence ;  nevertheless,  such  a  principle  would  not  invalidate 
the  indictment  now  considered.  The  reason  is,  that  tlie 
project  charged  upon  these  conspirators  is,  per  se,  a  crime.. 
The  intended  victim  of  this  concerted  fraud  is  a  municipal 
corporation ;  an  artificial  body  contrived  for  the  administra- 
tion of  local  government,  and  is  the  representative,  in  import- 
ant respects,  of  the  civil  interests  of  a  large  body  of  persons. 
A  concerted  plan  to  cheat  such  an  institution  must,  upon 
obvious  principles,  be  a  public  offence  of  a  penal  character. 
There  are  many  acts  and  things  which  become  punishable  on 
the  ground  that  they  affect  injuriously  the  rights  of  many, 
which  are  not  so  when  they  thus  affect  the  rights  of  only  one 
or  a  few.  A  nuisance  is  an  illustration  of  this  principle. 
Such  a  wrong,  originating  in  a  private  trespass,  as  it  expands. 
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«o  as  to  work  a  hurt  to  numbers  of  persons,  is  converted  into 
an  offence  against  the  community.  I  see  no  reason  why,  by 
analogy  of  reasoning,  a  cheat  designed  to  be  practiced  against 
a  body  corporate  representing  the  public,  is  not  to  be  put  on 
a  similar  footing.  In  a  politic  point  of  view,  an  injury  grows 
in  aggravation  in  the  ratio  of  the  number  of  persons  in- 
juriously aifected  by  it,  and  the  public  is  interested  in  the 
same  ratio  in  preventing  its  recurrence.  And  public  cheats 
not  only  reach  large  numbers  of  persons,  but  they  are  easy  to 
■effect  and  most  difficult  to  detect  and  punish.  There  are 
certainly  the  strongest  social  grounds  to  treat  and  punish 
them  as  crimes,  and  although  there  may  be  no  case  precisely 
in  point,  there  are  those  which  rest  upon  principles  which 
logically  lead  to  this  result.  The  decision  in  the  case  of 
The  State  et  al.  v.  Norton,  3  Zab.  45,  is,  perhaps,  the  nearest 
approach  to  a  case  in  point.  The  conspiracy  there  charged 
was  to  defraud,  by  the  erasure  of  an  endorsement  on  a  promis- 
sory note,  an  incorporated  bank  of  issue,  and  Chief  Justice 
Green  urged,  with  great  force  of  reasoning,  that  such  an  offence 
was  essentially  a  public  evil,  and  should  rank  with  such  as  were 
in  their  own  nature  indictable.     Similarly  in  Rex  v.  Starling, 

1  Sid.  174,  the  defendant  having  been  convicted  of  conspiracy 
to  impoverish  the  farmers  of  the  excise,  it  was  objected  that 
there  was  no  offence ;  but  the  court  held  it  well,  because  it 
appeared  that  the  offence  tended  to  prejudice  the  revenue  of 
the  crown.  So  a  combination  to  fix  the  price  of  salt.  Rex  v. 
Norris,  2  Ld.  Ken.  300 ;  to  obtain  money  as  a  reward  for  an 
appointment  to  an  office  under  government.  Hex  v.  Pollman, 

2  Camp.  229  ;  to  remove  dutiable  goods  in  fraud  of  the  cus- 
toms, Regina  v.  Blake,  6  Q.  B.  126;  to  raise  the  price  of 
the  funds.  Rex  v.  De  Berenger,  3  3Iau.  &  Sel.  68,  are  cases 
belonging  to  this  same  class,  and  i-est  essentially  on  the 
ground  that  such  conspiracy,  if  executed,  would  affect  hurt- 
fully  not  only  individuals,  but  the  public  at  large.  An  in- 
dictment alleging  that  the  defendants  conspired  to  defraud 
a  public  corporation,  such  as  a  city,  would  seem  undistin- 
guishable  with  respect  to  the  legal  character  of  the  offence 
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exhibited,  from  these  illustrations  cited  from  the  reports.  In 
the  present  as  in  those  cases,  the  evil  to  be  suppressed  is  one 
afflicting  the  body  of  the  commonwealth,  and  as  such  must 
be  cognizable  as  a  crime  or  public  offence.  For  this  reason, 
therefore,  as  well  as  on  that  first  intimated,  the  charge  of  the 
oifenee  in  this  general  formula  is  unobjectionable. 

This  result  is  obviously  decisive  of  all  the  objections  takea 
on  the  argument  against  this  pleading.  Those  objections, 
other  than  the  one  just  disposed  of,  were  raised  up  by  counsel 
on  the  hypothesis  that  the  nature  and  entire  scope  of  the  con- 
spiracy were  to  be  ascertained  from  the  overt  acts  charged. 
Thus  it  was  insisted  that  the  charge  that  the  defendant, 
Young,  refused  and  neglected  to  inform  his  associates  of  the 
true  value  of  the  land  taken  for  the  street,  was  not  criminal 
and  cannot  form  the  foundation  for  an  indictment.  It  was 
even  contended  that  such   reticence  was  entirely  justifiable. 

The  self  evident  answer  to  this  argument  is,  that  even  if 
the  premises  assumed,  are  incontrovertible,  they  cannot  have 
the  affect  attributed  to  them.  The  fallacy  of  the.  reasoning 
arises  from  the  assumption  that  the  means  thus  stated  to 
have  been  employed  in  the  execution  of  the  conspiracy,  are 
all  the  means  in  contemplation  of  law,  which  were  used.  But 
this  is  not  an  admissible  conclusion,  for  all  the  pleader,  by 
force  of  the  crimes  act,  is  required  to  do,  is  to  set  forth  "  some 
act "  done  to  effect  the  object  of  such  conspiracy.  Such  overt 
act  may  or  may  not  be  in  itself  criminal.  The  conspiracy  i& 
the  crime,  and  the  overt  act  bringing  it  within  the  require- 
ment of  the  statute,  may  be  a  very  insignificant  affair.  A 
completed  crime  is  shown  on  the  record  before  us  by  the 
averment  of  a  criminal  conspiracy,  and  the  averment  of  the 
doing  of  any  thing,  no  matter  what,  in  furtherance  of  it,, 
yielding  therefore  the  premi.ses  claimed,  the  crime  in  this  case 
is  well  charged. 

But  these  premises,  I  think  it  is  very  clear,  are  not  to  be- 
conceded.  The  overt  acts  charged  are  of  a  nature  highly 
criminal.  To  regard  them  in  any  other  light  is,  it  seems  tO' 
me,  to  put  away  from  us  the  ordinary  standards  of  morality. 
Stripped  of  its  technical  and  superfluous  language,  the  charge 
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is  this :  That  Young,  one  of  the  defendants,  was  a  commis- 
sioner to  assess  the  damages  by  reason  of  the  taking  of  lands 
for  a  street ;  that  he  knew  the  value  of  a  certain  lot,  part  of 
which  would  be  required ;  and  that  he  agreed  to  cheat  the 
city,  and  in  execution  of  such  agreement,  concealed  from  the 
•other  commissioners,  the  real  value  of  such  lot,  and  he  him- 
self signed  an  assessment  for  a  sum,  for  the  part  taken,  greater 
than  the  value  of  the  whole  lot.  The  result  of  this  concert 
and  practice  stated  is  that  the  city  of  Newark  has  paid  for  a 
part  of  the  lot  in  question,  $1300,  when  the  value  of  the 
whole  of  it  at  the  time,  was  but  $900,  and  that  one  of  the 
commissioners,  at  the  time  he  signed  such  assessment,  was 
fully  aware  of  the  fact.  How  is  it  possible  to  defend  such 
•conduct  ?  It  was  said  that  the  commissioner  was  somewhat 
in  the  position  of  a  juror,  who  is  to  decide  upon  the  evidence 
produced  before  him  by  the  parties  in  interest,  and  is  not  at 
liberty  to  disclose  his  own  knowledge.  But  what  would  be 
thought  of  a  juror  who  should  agree  with  one  of  the  parties 
to  the  suij  to  take  advantage  of  the  other  party,  and  in  pur- 
suance of  such  agreement  concealed  his  own  knowledge  of  the 
transaction?  It  does  not  seem  to  me  that  the  duty  of  an 
officer,  possessed  of  the  information  here  charged  upon  one 
•of  these  defendants,  is  at  all  uncertain.  It  was  most  surely, 
no  part  of  his  official  obligation  to  sit  by  and  assist,  by  his 
silence  and  signature,  the  execution  of  this  cheat  to  which  he 
was  a  party.  I  am  not  aware  of  any  case  in  which,  by  any 
possibility,  a  man  is  comj^elled  by  law  to  undergo  such  a 
degradation.  If  in  this  case  the  officer  did  not  have  the  legal 
right  to  act  upon  his  own  individual  knowledge,  undisclosed 
to  the  parties,  or  to  communicate  it  privately  to  his  associates, 
it  was  his  obvious  duty  to  communicate  his  information  in 
the  presence  of  all  concerned  and  put  the  matter  in  a  course 
of  investigation.  To  neglect  to  do  so  would  have  been,  under 
any  circumstances,  I  think,  gross  misconduct,  and  to  do  so  in 
order  to  give  effect  to  a  conspiracy  to  cheat,  was  a  crin^ina] 
offence. 

Regarding   the   case   in   either   aspect,  the   indictment   is 
sufficient,  and  the  Oyer  and  Terminer  should  be  so  advised. 
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1.  Municipal  corporations,  in  the  absence  of  a  specific  grant  of  power,  do 
not,  in  general,  possess  the  capacity  to  borrow  money. 

2.  A  note  given  by  such  corporation,  for  an  unauthorized  loan,  cannot 
be  enforced,  even  though  the  money  borrowed  has  been  expended  for 
municipal  purposes. 

3.  Seemingly,  a  promissory  note,  given  for  legitimate  purposes  by  a 
municipal  corporation,  will  not  have  the  effect,  when  in  the  hands  of 
a  bona  fide  holder,  of  cutting  off  the  equities  existing  between  such 
corporation  and  the  payee. 


On  rule  to  show  cause. 

Argued  at  June  Term,  1874,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Bedle,  Woodhull  and  Scuddee. 

For  the  defendants,  H.  C.  Pitney. 
For  the  plaiutiff,  Jacob  Vanatta. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  note  which  is  the  sub- 
ject of  this  suit,  was  given  by  the  treasurer  of  the  town  of 
Hackettstown,  in  the  name  and  behalf  of  the  town,  for  money 
borrowed.  This  case,  therefore,  raises  the  question  whether 
a  municipal  corporation,  in  the  absence  of  an  express  power 
for  that  purpose,  can  contract  for  loans  for  the  supply  of  its 
ordinary  expenses. 

At  the  present  time  it  seems  to  be  generally  conceded,  that 
a  private  corporation,  constituted  with  a  view  to  pecuniary 
profit,  has,  by  implication,  when  not  in  this  particular  spe- 
cially restricted,  the  power  in  question.  The  law  was  so  held 
in  this  state,  in  the  case  of  Lucas  v.  Pitney,  3  Butcher  221, 
and  the  same  rule  has  been  repeatedly  recognized  in  other 
decisions.  And  this  result  is  the  appropriate  product  of  the 
^principle  that  corporate  powers,  which  are  the  necessary  accom- 
paniments of  powers  conferred,   will  be  implied.     In  these 
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instances  the  ability  to  borrow  money  is  so  essential  that 
without  it  the  business  authorized  could  not  be  conducted 
with  reasonable  efficiency,  and,  as  it  cannot  be  supposed  that 
it  was  the  legi.slative  intent  to  leave  the  company  in  so  im})er- 
foct  a  condition,  the  inference  is  properly  drawn  that  the 
j)ower  to  raise  money  in  this  mode  is  inherent  in  the  very 
constitution  of  such  corporate  bodies.  Such  a  deduction  is 
simply,  in  effect,  a  conclusion  that  the  lawmaker  designed  to 
authorize  the  use  of  the  means  fitted  to  accomplish  the  pur- 
pose in  view.  It  has  been  often  said  that  the  means  which 
can  be  thus  raised  up  by  implication  must  be  necessary  to 
the  successful  prosecution  of  the  enterprise,  and  that  the  cir- 
cumstance that  they  are  convenient  Avill  not  legalize  their 
introduction.  But  the  necessity  here  spoken  of  does  not  de- 
note absolute  indispensableness,  but  that  the  power  in  ques- 
tion is  so  essential  that  its  non-existence  would  render  the 
privileges  granted  practically  inoperative,  or  incomplete.  It 
is,  consequently,  obvious  that  a  presumption,  resting  on  such 
a  basis  as  this,  must  spring  np  in  favor  of  almost  the  entire 
mass  of  commercial  and  manufacturing  corporations,  for  with- 
out the  franchise  to  effect  loans,  the  chartered  business  could 
be  but  imperfectly  transacted.  And  yet,  even  in  such 
instances,  the  usual  inference  that  such  an  implied  power 
exists  may  be  repelled  by  the  language  of  the  particular  char- 
ter or  the  peculiar  circumstances  of  the  case.  In  a  word,  the 
rule  of  law  in  question  is  nothing  but  the  discovery,  by  the 
courts,  of  the  legislative  intent,  such  intent  having  been  ascer- 
tained by  a  construction  of  charters,  as  applied  to  the  subject 
matters. 

Taking  this  as  the  ground  of  our  reasoning,  I  am  at  a  loss 
to  perceive  how  it  can  be  inferred  that  a  power  to  borrow 
money  is  an  appendage  to  the  usual  franchises  given  to  muni- 
cipal corporations.  Such  a  right  cannot,  in  any  reasonable 
sense,  be  said  to  be  necessary  within  the  meaning  of  that 
term  as  already  defined.  Under  ordinary  circumstances  it  is 
not  certainly  indispensable  as  common  experience  demon- 
strates.    In  the  great  majority  of  instances  the   municipal 
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affairs  are,  with  ease  and  completeness,  transacted  without 
it.  I  do  not  wish  to  be  understood  as  indicating  that  under 
certain  special  conditions  an  opposite  deduction  may  not  be 
legitimately  drawn.  It  is  plain  that  it  is  practicable  to 
impose  a  duty  on  a  municipality  requiring  the  immediate 
use  of  large  sums  of  money,  and  in  such  a  situation  the  infer- 
ence may  become  irresistible  that  it  was  intended  that  funds 
were  to  be  provided  by  loans.  My  remarks  are  to  be 
restricted  to  that  class  of  cases  where  charters  are  granted 
containing  nothing  more  than  the  usual  franchises  incident  to 
municipal  corporations,  and  under  such  conditions  it  seems 
clear  to  me  that  the  power  to  borrow  money  is  not  to  be 
deduced.  I  have  already  said  that  it  does  not  appear  to  be 
a  necessary  incident  to  the  powers  granted,  for  such  powers 
can  be  readily  and  efficiently  executed  in  its  absence.  It 
would  be  to  fly  in  the  face  of  all  experience  to  claim  that  the 
ordinary  municipal  operations  cannot  be  efficiently  carried 
on  except  with  the  assistance  of  borrowed  capital.  Without 
any  help  of  this  kind,  it  is  well  known  that  our  towns  and 
cities  have  long  been,  and  are  now  being,  improved  and  gov- 
erned. For  the  attainment  of  these  ends  it  has  not  generally 
been  found  necessary  to  resort  to  loans  of  money.  The  sup- 
plies derived  annually  from  taxation  have  been  found  amply 
sufficient  for  these  purposes.  Consequently  I  am  unable  to 
perceive  any  necessity  to  borrow  money,  under  these  condi- 
tions, from  which  the  gift  of  such  power  to  borrow  is  to  be 
implied.  It  undoubtedly  is  clear  that  if,  as  has  been  asserted, 
the  ends  of  the  municipal  charter  can  be  conveniently  reached, 
without  a  resort  to  the  device  of  raising  moneys  by  loan, 
there  is  not  the  least  legal  basis  for  a  claim  of  the  power  to 
obtain  funds  in  that  way.  Granted  the  fact  that  the  charter 
can  be  executed  with  reasonable  ease  and  with  completeness, 
the  conclusion  is  inevitable  that  the  power  in  question  cannot 
be  called  into  existence  by  intendment,  and  as  I  claim  the 
fact  to  exist  I  must,  of  necessity,  reject  the  right  of  implica- 
tion in  question. 
Vol.  vrn.  H 
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Nor  is  there  anything  in  the  language  or  in  the  frame  of 
the  present  charter  which  would  seem  to  favor  the  idea  of  the 
existence  of  an  authority  in  the  corporation  to  borrow  money. 
It  is  in  the  ordinary  fashion,  giving  the  usual  prerogatives  of 
administration,  improvement  and  police,  and  then  follows 
the  important  clause,  declaring  "that  it  shall  be  lawful  for 
the  common  counsel,  from  year  to  year,  to  vote  and  raise  by 
tax  such  sum  or  sums  of  money  as  they  shall  deem  necessary 
and  proper."  Of  course  there  can  be  no  doubt  with  respect 
to  the  purposes  to  which  the  money  thus  authorized  to  be 
levied  is  to  be  applied.  It  is  the  means  whereby  the  duties  of 
local  government  are  to  be  discharged.  There  is  no  limita- 
tion on  the  amount  that  may  be  raised.  But  there  is  a  limi- 
tation on  the  method  of  raising  it.  It  is  not  a  general 
authority  to  raise  money  in  any  mode  which  the  common 
council  shall  devise.  The  restriction  is,  it  shall  be  raised 
"  by  tax."  How  can  it  be  claimed,  then,  that  it  can  be  raised 
by  loan  ?  The  power  to  borrow  money  is,  in  a  certain  sense, 
a  larger  power  than  that  of  raising  money  by  taxation.  There 
is,  in  the  nature  of  the  thing,  an  immediate  check  to  excessive 
taxation ;  that  is,  the  resistance  of  the  parties  taxed.  There 
is  none  such  in  the  power  to  borrow,  for  the  immediate  bur- 
then of  a  loan  is  but  slightly  felt.  Indeed,  it  is  difficult  to 
imagine  any  greater  power  that  one  person  can  confer  upon 
another  than  an  unlimited  authority  to  borrow  money.  It 
is  a  common  thing  for  an  agent  to  have  the  right  to  contract 
debts  in  the  name  of  his  principal ;  but  a  very  uncommon 
thing  for  such  agent  to  be  authorized  to  borrow  money  ad 
libitum,.  A  more  dangerous  confidence  could  scarcely  be 
given.  If  the  municipal  authorities  under  one  of  these 
charters,  which  in  these  days  are  to  common,  have  this  power 
to  borrow,  which  is  claimed  for  them,  such  power  is  practi- 
cally unlimited.  I  see  no  limit  to  it,  except  the  good  sense, 
virtue  and  intelligence  of  the  depositaries  of  it.  It  may  be 
resorted  to  on  all  occasions  in  the  management  of  the  affairs 
of  the  city.  The  use  of  such  a  power  might,  at  the  will  of 
the  officials,  be  co-extensive  with  the  corporate  operations. 
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All  the  usual  enterprises  and  improvements  could  be  under- 
taken on  a  basis  of  a  credit,  and  annual  taxation,  instead  of 
being  made  the  basis  and  measure  of  annual  expenditure, 
could  readily  be  converted  into  a  subordinate  auxiliary  to  an 
extended  system  of  loans.  It  is  plain  that  such  a  power 
would  be  full  of  peril  to  the  owners  of  city  property,  and  the 
widest  door  would  be  thus  thrown  open  to  extravagance, 
recklessness  and  fraud.  In  my  judgment,  if  such  a  system 
"was  judicially  recognized,  and  such  recognition  was  promul- 
gated, almost  every  city  in  the  state  would  be  soon  over- 
whelmed with  indebtedness.  Nor  do  I  for  a  moment  beheve 
that  a  municipality  could  obtain  from  any  legislature  an 
unrestricted  power  to  borrow  money.  It  is  probable  that 
such  a  boon  has  never  been  solicited  by  any  public  corpora- 
tion. Our  statutory  histoiy  evinces  clearly  that  the  power 
in  question  has  been  granted  with  a  stinted  hand  and  circum- 
smbed  by  well  defined  limitations.  My  judgment  is  entirely 
averse  to  raising  up  this  dangerous  power  by  implication.  If 
the  rules  of  law  compelled  the  court  to  make  such  implica- 
tion, it  seems  to  me  such  result  would  be  largely  injurious  to 
the  well-being  of  the  state ;  and  it  is,  therefore,  a  satisfaction 
to  know  such  rules  of  law  do  not  exist.  The  authority  to 
tax  affords  a  sufficient  source  of  funds  requisite  for  all  muni- 
cipal purposes,  and  the  consequence  is  there  can  be  no  infer- 
ence of  the  existence  of  the  superfluous  j)ower  to  borrow 
money  for  the  same  end. 

An  examination  of  the  books  will  show  that  this  question 
has  not  as  yet  received  much  judicial  consideration.  The 
courts  of  Wisconsin  and  Ohio  have  had  this  matter  before 
them,  and  have  arrived  at  a  result  the  opposite  of  that  which 
has  just  been  stated.  I  have  carefully  weighed  the  arguments 
of  these  learned  tribunals,  but  they  have  failed  to  convince 
my  understanding.  The  cases  referred  to  are  those  of  Mills 
V.  Gleason,  11  Wis.  470 ;  and  Bank  v.  Chillicothe,  7  Ohio, 
part  II.,  31.  As  a  counterpoise  to  these  views  stands  the 
"weighty  opinion  of  Judge  Dillon,  in  his  treatise  on  Munici- 
pal Corporations,  Vol.  I.,  §  81.     Much  emphasis  is  added  to 
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this  expression  of  opinion,  from  the  fact  that  this  author  had 
before  him,  at  the  time  he  wrote,  the  ojjposing  cases  just  cited. 
In  this  state  of  the  authority,  it  cannot  be  claimed  that  the 
principle  is  so  settled  that  the  judgment  of  this  court  cannot 
be  freely  exercised  with  respect  to  this  important  subject. 
My  conclusion  is  that  already  expressed,  that  a  right  to 
borrow  money  is  not  to  be  inferred  from  any  of  the  ordinary 
powers  conferred  in  the  charters  of  municipal  corporations, 
and  that,  under  ordinary  circumstances,  such  a  power  can 
jjroceed  only  from  an  express  grant  to  that  effect. 

Nor  do  I  think  that  it  adds  anything  to  the  right,  to  enforce 
the  note  in  this  case,  that  the  money  which  it  represents,  and 
which  was  borrowed,  has  been  expended  in  behalf  of  the  cor- 
poration for  legitimate  purposes.  The  argument  on  this  head 
was  that,  as  the  money  had  gone  for  the  benefit  of  the  corpo- 
ration, the  law,  upon  general  principles,  would  compel  its 
re-payment.  If  this  is  so,  then  the  rejection  of  an  implied 
power  to  borrow  is  of  little  avail.  The  doctrine,  although 
repudiated  in  the  abstract,  would  be  ratified  in  the  concrete. 
If  this  contention  is  tenable,  it  is  impossible  to  close  the  eye 
to  the  fact  that  the  loan,  although  held  illegal  and  void  in  its 
incejition,  would  thus,  by  a  subsequent  act,  be  rendered  valid 
and  enforceable.  To  style  it,  as  was  done  in  the  argument, 
money  had  and  received,  would  not  change  the  real  nature  of 
the  transaction.  To  permit  a  recovery  of  it  in  this  secondary 
form  would  be,  virtually  and  in  truth,  to  effectuate  a  loan^ 
and  all  the  evils  attendant  on  the  power  to  borrow  money  in 
an  unrestricted  form,  would  supervene.  And  it  is  to  be  noted, 
that  it  is  altogether  a  fallacy  to  argue  that  the  law  will  raise 
an  implied  promise  to  repay  the  money  after  it  has  been  used. 
The  impediment  to  such  a  theory  is,  that  the  corporation  has 
not  the  competency  to  make  the  promise  thus  sought  to  be 
implied.  An  express  promise,  to  the  effect  contended  for, 
would  be  illegal,  and,  therefore,  clearly,  the  law  will  not 
create  one  by  implication.  It  is  not  the  case  of  a  principal 
using  money  borrowed  by  his  agent  without  authority,  but  it 
is  the  case  of  a  principal  who  is  incapacitated  by  law  from 
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borrowing,  and  who,  therefore,  cannot  legalize  the  act,  either 
directly  or  by  circuity.  Perhaps  a  parallel  instance  would  be 
presented  in  case  of  a  loan  to  a  married  woman  at  common 
law,  the  money  being  used  by  her.  Her  promise  to  repay 
the  loan  would  be  void;  and,  from  the  fact  of  her  having 
made  use  of  the  money,  no  implied  promise  in  law  could  be 
deduced. 

The  lender  of  such  money  may,  perhaps,  have  his  redress 
against  the  officer  of  the  corporation,  who  unjustifiably  held 
himself  out  as  possessed  of  the  right  to  take  the  loan  in  the 
name  and  on  the  responsibility  of  the  city,  or  by  a  recourse 
to  equity,  asking  to  be  subrogated  to  the  rights  of  those 
creditors  who  have  received  his  monev,  instead  of  havino- 
their  debts  paid  by  the  corporation.  But  even  if  the  holder 
of  this  note  should  be  remediless,  the  result  is  the  same.  No 
one  can  justly  reproach  the  law  for  not  providing  him  a 
remedy  for  his  own  folly  or  indiscretion.  Such  folly  or  indis- 
cretion may  have  enabled  the  city  officials  to  create  a  burthen, 
or  may  have  stimulated  them  to  acts  of  extravagance  which 
would  not  have  been  otherwise  created  or  done.  It  is  but 
just  that  the  individual  who  has  occasioned  the  evil  should 
bear  the  loss.  But  whether  the  owner  of  this  paper  be  reme- 
diless or  not,  it  is  enough  for  the  present  pm-pose  to  say  that 
there  is  no  apparent  ground  on  which  this  money,  thus  ille- 
gally loaned,  can  be  recovered  by  an  action  at  law. 

The  establishment  of  these  general  principles  necessarily 
leads  to  a  decision  against  the  plaintiff  in  this  case.  But 
there  are  narrower  grounds  which  would  conduct  to  the  same 
result. 

On  the  admission  that  the  common  council,  which  is  the 
ruling  power  of  the  corporation,  had  authority  to  contract  the 
debt  in  question,  it  was  not  shown  at  the  trial,  with  anything 
like  legal  certainty,  that  this  loan  was  either  authorized  or 
ratified  by  such  body.  The  treasurer  obtained  the  money 
and  gave  the  note.  The  proof  of  his  authorization  consisted 
in  his  statement  that  he  had  a  "  verbal  authority  to  borrow 
money  needed  for  the  purposes  of  the  town."  This  is  entirely 
too  loose.     Such  a  power  could  not  be  transferred,  except  by 
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a  formal  resolution,  passed  at  a  legal  meeting  of  the  council, 
or  by  an  ordinance  duly  enacted.  Nor  was  it  shown  that  the 
fact  of  the  money's  having  been  expended  for  town  purposes, 
was  ever  known  to  the  council.  The  result  is  that,  at  the 
trial,  there  was  proof  neither  of  the  authorization  of  the  treas- 
urer, or  of  ratification  of  his  act.  One  of  the  essentials  of  the 
plaintiff's  case  was  wanting  to  it.  On  this  ground  alone, 
there  must  be  a  new  trial. 

The  further  question  was  discussed  at  the  bar,  whether  a 
municipal  corporation,  lacking  a  special  authority  to  that  end, 
can  execute  a  promissory  note.  I  have  examined  the  subject, 
but  the  views  already  expressed  render  it  unnecessary  to  pro- 
nounce any  final  conclusion  with  respect  to  it,  for  the  purposes 
of  the  present  case.  I  may  say,  however,  that  my  present 
view  is,  that  a  corporate  body  of  this  character,  has  the  gen- 
eral and  inherent  right  to  execute  a  note  as  a  voucher  of  in- 
debtedness, but  that  such  note  will  not  have  the  effect  when 
in  the  hands  of  a  bona  fide  holder  before  maturity,  of  cutting 
off  the  equities  existing  between  the  maker  and  payee.  In 
this  respect  I  fully  concur  in  the  learned  opinion  of  Mr. 
Justice  Bradley,  recently  read  in  the  Supreme  Court  of  the 
United  States,  in  the  case  of  The  Mayor  v.  Ray,  19  Wall.  468. 

Let  a  venire  de  novo  be  awarded. 

Cited  in  Knapp  v.  Hoboken,  10  Vr.  398 ;  Magee  v.  Township  of  Uniouy 
11  Vr.  455. 


ALEXANDER  BONNELL  v.  JAMES  MAWHA. 

1.  When  it  affirmatively  appears  in  the  case  that  the  entries  in  the  day- 
book, or  some  of  them,  have  been  carried  into  the  ledger,  the  two 
books  must  be  offered  together. 

2.  A  party  may  rely  on  proof  of  the  admission  of  the  defendant  that  a 
fixed  sum  is  due  on  account,  without  the  production  of  his  books  con- 
taining the  account  referred  to. 
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In  case.     On  rule  to  show  .cause. 

Argued  at  June  Term,  1874,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Bedle,  Woodhull  and  Scudder. 

For  the  plaintiff,  G.  A.  Allen. 

For  the  defendant,  A.  V.  Van  Fleet. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  plaintiff  sues,  by  virtue 
of  the  statute,  in  his  own  name  as  the  owner  of  a  book  of 
account,  which  had  been  assigned  to  him,  the  assignor  having 
died.  In  order  to  substantiate  this  claim,  certain  books  of 
original  entries  were  produced  and  duly  proved  at  the  trial. 
It  further  appeared  that  there  were  other  books,  connected 
with  the  account  in  question,  one  of  them  being  the  ledger 
into  which  the  account  had  been  carried.  The  books  produced 
were  overruled  by  the  court,  on  the  ground  that  the  evidence 
did  not  comprise  all  the  books  connected  with  the  transaction. 
The  present  motion  is,  to  set  aside  the  non-suit  which  re- 
sulted from  this  judicial  action. 

In  my  opinion,  the  ruling  of  the  judge,  with  respect  to  the 
evidence  in  question,  was  clearly  right.  The  ledger  was  a 
part  of  the  party's  own  record  of  the  matter  in  suit.  In 
the  case  of  Prince,  Executor,  v.  Sivett,  2  Mass.  569,  it  ap- 
peared from  marks  in  the  day-book,  that  the  account  had 
been  transferred  to  the  ledger,  and  the  court  said  :  "  When 
an  account  is  transferred  to  a  ledger  from  a  day-book,  the 
ledger  should  be  produced,  that  the  other  party  may  have 
advantage  of  any  items  entered  therein  to  his  credit."  To 
this  extent,  the  rule  seems  to  be  undisputed  ;  that  is,  the  ledger 
is  a  necessary  part  of  the  proof  when  it  affirmatively  appears 
that  it  contains  entries  relative  to  the  affair  in  suit.  Even 
the  case  of  Tindall  v.  Ilclntyre,  4  Zab.  147,  admits  the  rule 
in  this  restricted  form,  for  it  was  there  held  that  the  ledger 
was  immaterial,  it  not  being  shown  that  any  of  the  accounts 
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had  beeu  posted  or  credits  entered  in  that  book.  Beyond 
this  limit,  the  rule  requiring  the  production  of  all  the  rele- 
vant books  of  the  creditor,  ought  not  to  be  narrowed.  Books 
of  account  are  evidence  of  a  party's  own  making,  are  open  to 
much  criticism,  and  being  violations  of  general  principles,  are 
admitted  only  on  the  ground  of  necessity.  It  is  certainly 
requiring  but  little  to  exact  that  the  whole  of  the  entries  made 
by  the  party,  should  be  presented  in  court.  I  entirely  concur 
in  the  ruling  at  the  circuit,  that  the  fragment  of  evidence 
offered,  could  not  be  received. 

But  it  is  urged  in  the  brief  of  counsel,  that  irrespective  of 
this  overruled  evidence,  a  prima  facie  case  was  established 
in  favor  of  the  plaintiff.  This  contention  rests  upon  the 
claim  that  the  paper  constituting  the  assignment  of  the  book 
account  to  the  pkiintiff,  besides  being  possessed  of  this  efficacy, 
is  a  draft  di-awn  by  the  assignor  upon  the  defendant,  and  that 
it  w-as  accepted  by  the  latter.  But  I  think  the  proofs  fail 
entirely  to  sustain  this  assumption.  There  was  no  accej^tance 
by  the  defendant,  nor  any  semblance  of  such  an  act.  "When 
the  order  was  presented  to  him  the  defendant  said,  "  he  had 
no  money  and  could  not  pay  it  at  that  time," — the  plaintiff 
proposed  to  extend  the  time  by  taking  his  note  with  a  good 
endorser — but  this  the  defendant  declined,  on  the  ground  that 
if  he  gave  the  note  "  he  w^as  afi-aid  he  could  not  pay  it  at 
maturity."  The  acceptance  of  a  draft  is  a  promise  to  pay  it 
according  to  its  terms.  In  this  case  the  defendant  distiiictly 
stated  he  could  not  pay  it  according  to  its  tenor,  nor  would 
he  fix  a  time  in  the  future,  when  he  would  engage  to  do  so. 
Here  was  plainly  not  an  acceptance. 

But  I  think  there  was  ground  on  which  the  plaintiff  has  a 
hrigt  to  claim  that  he  made  a  case  which  ought  to  be  sub- 
mitted to  the  jury.  It  is  this :  The  proofs  showed  very 
strongly  that  the  defendant  admitted  that  there  was  a  certain 
balance  due  on  account  from  him  to  the  plaintiff's  assignor. 
The  order  was  in  these  words,  viz. :  Jai^ies  Mawha,  Es(^.  : 
Dear  Sir; — In  settlement  of  an  account  with  A.  Bonnell,  Esq., 
I  have  assigned  to  him  my  claim  against  you,  (§1653.36,) 
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sixteen  hundred  and  fifty-three  dollars  and  thirty-six  cents, 
being  the  balance  due  from  you  January  1st,  1867,  which 
amount  please  pay  to  him,  with  interest  from  that  date,  and 
oblige,  yours  truly,  E.  T.  H.  Gibson."  The  plaintiiF  testified 
that  he  presented  this  order  to  the  defendant,  and  that  this 
conversation  occurred:  "He,  (the  defendant,)  said  he  could 
not  pay  it  now,  he  had  not  the  money ;  I  asked  him  for  his 
note,  with  a  good  endorser,  and  I  would  be  willing  to  extend 
the  time ;  he  said,  I  am  afraid  if  I  give  a  note,  I  cannot  pay 
it  at  maturity ;  he  said  he  would  see  if  he  could  get  a  good 
endorser ;  I  presented  that  assignment  to  Mr.  Mawha,  and 
asked  him  for  payment  repeatedly,  a  good  many  times ;  he 
never  disputed  that  he  owed  the  amount."  This  testimony, 
standing  unconfuted,  leads  almost  necessarily  to  the  conviction 
that  a  certain  sum  of  money  was  confessed  by  the  defendant 
to  be  due  from  him  to  the  plaintiff  as  the  assignee  of  Gibson, 
the  original  creditor.  Such  an  admission  was  sufficient  to 
establish  the  plaintiffs  cause  of  action.  In  view  of  this  fact, 
the  books  in  question  were  of  no  consequence.  The  acknow- 
ledgment of  the  defendant  that  he  owed  a  designated  amount, 
as  a  balance  on  account,  made  out  a  clear  pima  facie  case, 
which  ought  to  have  been  submitted  to  the  consideration  of 
the  jury.  On  this  ground,  the  non-suit  should  be  taken  off, 
and  a  venire  de  novo  awarded. 


JOHN  PARR  V.  MICHAEL  BRADY. 

The  6onayJde  purchaser  of  a  chattel  at  a  mortgagee's  sale,  under  a  mort- 
gage executed  and  filed  in  New  York,  according  to  the  statutes  of  that 
state,  the  chattel  being  there,  and  the  mortgagor  also  residing  there  at 
the  execution  of  the  mortgage,  and  the  mortgage  being  due,  is  pro- 
tected against  a  previous  bona  fide  purchaser  from  the  mortgagor,  the 
property  having  been  brought  into  this  state  and  there  sold. 


In  trover.     On  case  certified  from  the  Hudson  Circuit. 
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Argued  at  June  Term,  1874,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Bedle,  Woodhull  and  Scudder. 

For  the  plaintiff,  Jos.  F.  Randolph. 

For  the  defendant,  /.  F.  McGee. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  The  chief  question  for  consideration  is,  whether 
the  bona  fide  purchaser  of  a  chattel  at  a  mortgagee's  sale,  under 
a  mortgage  executed  and  filed  in  New  York,  according  to  the 
statutes  of  that  state,  the  chattel  being  there,  and  the  mort- 
gagor also  residing  there  at  the  execution  of  the  mortgage, 
and  the  mortgage  being  due,  is  protected  against  a  previous 
bona  fide  purchaser  from  the  mortgagor,  the  property  having 
been  brought  into  this  state,  and  there  sold. 

This  question  is  based  upon  the  following  facts,  which  the 
jury  could  find  from  the  evidence.  Parr  purchased  the  coach 
in  controversy  at  an  auction  sale  in  New  York  city,  made  on 
behalf  of  White,  the  mortgagee.  White  held  two  mortgages, 
executed  by  Dillon  to  him,  which  covered  the  property. 
After  one  of  the  mortgages  came  due,  Dillon  took  the  coach 
from  New  York  to  Jersey  City,  and  there  sold  it  at  a  public 
vendue  to  Brady.  White  thereupon,  under  pretence  of  hiring 
it,  got  it  across  the  river  into  New  York  city,  and  there 
seized  the  possession  from  Brady's  driver.  It  was  then  sent 
by  White  to  an  auctioneer,  and  sold  to  Parr.  Some  three 
months  after  that  sale  Brady,  by  a  pretence  similar  to  that 
practiced  by  White,  enticed  Parr's  driver  to  Jersey  City,  and 
there  re-took  the  coach.  Each  party  is  to  be  regarded  as  a 
bona  fide  purchaser.  Parr  clearly  was,  and  Brady  must  also 
be  so  considered,  although  the  evidence  is  not  as  clear  as  to 
him.  The  mortgages  were  executed  and  filed  in  New  York, 
according  to  the  law  of  that  state,  and  are  to  be  treated  as 
without  fraud,  and  for  an  honest  consideration. 

The  general  rule  is,  that  if  the  transfer,  or  disposition  of 
personal  property,  is  valid  at  the  owner's  domicil,  where  made 
— ^that  it  is  valid  everywhere.     ^ 
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This  rule  has  its  exceptions,  when  the  laws  of  diflferent 
jurisdictions  are  in  conflict,  and  particularly  in  cases  where 
the  situs  rei,  at  the  time  of  the  contract,  is  in  another  state. 
Varnum  v.  Camp,  1  Green  326 ;  Moore  v.  Bonnell,  2  Vroom 
90 ;  Runyon  v.  Groshon,  1  Beasley  87  ;  Bently  v.  Wlvittemore, 
4  a  E.  Green  462  ;  Frazier  v.  Fredericks,  4  Zab.  162.  This 
case  is  not  within  any  of  those,  for  the  coach  was  in  New 
York  at  the  time  of  the  execution  and  filing  of  the  mortgage. 
The  mortgagor  also  resided  there,  and  the  title  of  the  mort- 
gagee must  prevail,  unless  to  protect  it,  is  contrary  to  our 
statutory  or  common  law  policy.  If  not  contrary,  it  is  our 
duty,  by  the  comity  of  states,  to  give  effect  to  the  mortgage 
here,  according  to  the  law  of  the  owner's  domicil.  The 
common  law  of  this  state  recognizes  the  validity  of  chattel 
mortgages.  They  have  been  so  invariably  sustained  by  the 
circuits,  and  so  often  recognized  in  the  higher  courts,  both  of 
law  and  equity,  as  to  put  at  rest  all  question  of  their  legality, 
in  the  absence  of  fraud,  not  only  between  the  immediate  par- 
ties, but  as  against  creditors  and  subsequent  bona  fide  pur- 
chasers. In  favor  of  the  latter,  the  only  judicial  question  has 
been,  whether,  if  there  is  no  change  in  the  possession  of  the 
property,  that  fact  is  to  be  considered  as  lyrima  facie  evidence 
of  fraud.  That,  however,  is  only  a  matter  of  evidence,  and 
does  not  affect  the  validity  of  the  instrument  if  there  is  no 
fraud.  The  possession  can  always  be  explained.  Assuming 
our  common  law  rule  to  be,  as  held  in  Runyon  v.  Groshon,  1 
Beasley  87,  that  an  unaccompanying  possession  is  prima  facie 
fraudulent,  the  New  York  statute,  under  which  this  mort- 
gage was  made,  is  at  least  equally  stringent,  for  it  provides 
that,  even  after  the  mortgage  is  filed  in  the  register's  office, 
the  same  shall  be  presumed  to  be  fraudulent  and  void  against 
subsequent  purchasers  in  good  faith,  unless  accompanied  by 
an  immediate  delivery  and  be  followed  by  an  actual  and  con- 
tinued possession ;  and  shall  be  conclusive  evidence  of  fraud 
unless  it  shall  be  made  to  appear,  on  the  part  of  the  person 
claiming  under  the  mortgage,  that  the  same  was  made  ia 
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good  faith,  and  without  any  intent  to   defraud  creditors  or 
subsequent  purchasers.     3  N.  Y.  Rev.  Stat.  {5th  ed.)  222. 

There  is  no  reason  or  policy  in  our  common  law,  why  we 
should  deny  to  a  New  York  mortgage,  free  from  fraud,  tlie 
same  effect  here  as  it  would  have  there,  particularly  when 
guarded  by  a  statute  as  rigid  as  that.  This  conclusion  may 
work  a  hardship  upon  our  own  citizens  in  cases  like  this,  but 
under  a  reverse  state  of  facts  it  might  protect  them,  if  as 
mortgagees  here,  their  property  should  be  transported  to  New 
York  to  defeat  their  claims. 

But  it  is  said  that  our  act  concerning  chattel  mortgages 
^Nix.  Dig.  613)*  interdicts  this  mortgage  fi*om  having  any 
force  in  this  state.  That  depends  entirely  upon  the  construc- 
tion of  the  statute.  The  first  section  provides  that  every 
mortgage  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change  of 
possession,  shall  be  absolutely  void  as  against  creditors  of  the 
mortgagor  and  subsequent  purchasers  and  mortgagees  in  good 
faith,  unless  the  mortgage,  or  a  true  copy  thereof,  shall  be 
filed  as  directed  in  the  succeeding  section ;  but  section  2 
•directs  that  the  instruments  mentioned  in  the  preceding  sec- 
tion, shall  be  filed  in  the  clerk's  of&ce  of  the  county  wherein 
the  mortgagor,  if  a  resident  of  this  state,  shall  reside  at  the 
time  of  the  execution  thereof;  and  if  not  a  resident,  then  in 
the  clerk's  office  of  the  county  where  the  property  so  mort- 
gaged shall  be  at  the  time  of  the  execution  of  such  instrument. 
The  evident  purpose  of  the  act  is  to  reach  only  two  cases — 
one,  whei*e  the  mortgagor  resides  in  the  state ;  and  the  other, 
where  he  does  not,  and  the  property  is  within  the  state.  The 
legislature,  if  it  were  thought  good  policy,  could  prevent  a 
foreign  mortgage  from  having  effect  in  this  state,  but  the 
intention  to  do  so  ought  to  be  clearly  manifested,  when  the 
object  is  to  abridge  the  validity  of  a  common  law  contract. 
The  words  "every  mortgage,"  in  the  1st  section,  should  be 
limited  to  the  purpose  of  the  act,  and  hence  this  mortgage  is 
not  within  its  scope. 


*Rev.,  p.  709,  ?  39,  &c. 
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This  construction  carries  out  the  full  meaning  of  the  act. 
It  does  not  comprehend  or  prohibit  mortgages  that  cannot  be 
filed  within  this  state  under  one  of  the  two  conditions  named. 
The  mortgage  not  being  contrary  to  the  policy  of  our  law, 
the  title  of  Parr,  through  the  mortgage,  is  good  against 
Brady,  notwithstanding  Brady  may  have  been  a  bona  fide 
purchaser  from  the  mortgagor. 

None  of  the  other  reasons  urged  for  a  new  trial  are  suffi- 
cient, and  no  written  opinion  upon  them  is  necessary.  The 
Circuit  Court  should  be  advised  to  discharge  the  rule. 


CHAELES  M.  K.  PAULISON  ET  AL.  ads.  SAMUEL  S.  HALSEY^ 
ADMINISTEATOE  OF  EUGENE  AYEES,  DECEASED, 

1.  A  consent  to  the  reference  of  an  account  by  the  court,  under  §§  201 
and  252  of  the  practice  act,  is  not  an  abandonment  of  exceptions,  or  a 
submission  to  arbitration,  when  the  parties  have  expressed  a  different 
purpose  by  entering  their  dissent. 

2.  Where  there  is  a  statutory  provision  for  reference  to  one  referee,  the- 
action  cannot  be  referred,  within  the  statute,  to  three  referees,  by  con- 
sent of  parties. 

3.  If  there  is  an  irregular  reference,  and  a  trial  of  exceptions  to  the  re- 
port before  a  jury,  although  the  report  be  admitted  as  evidence,  a  new 
trial  will  not  be  granted  where  the  verdict  is  right,  irrespective  of  such 
illegal  evidence. 

4.  The  undertaking  of  sureties  on  the  bonds  of  a  deputy  collector  of  in- 
ternal revenue,  must  receive  a  strict  interpretation,  both  as  to  time 
and  terms. 

5.  Whatever  tax  lists  the  deputy  collector  receives  and  receipts  for  after 
the  date  of  the  bond  and  within  the  time  of  his  appointment  to  which 
the  bond  relates,  both  he  and  his  sureties  are  chargeable  for,  if  the 
taxes  are  uncollected  and  unabated  by  his  default  or  neglect. 

6.  The  payment  for  services  of  a  succeeding  collector,  in  making  claims 
and  obtaining  abatement  of  taxes,  made  necessary  by  the  default  or 
neglect  of  the  deputy,  is  recoverable  on  his  bond. 

7.  Where  the  collector  is  charged  by  the  department  with  the  taxes  in 
his  hands  for  collection,  and  has  paid  them  in  the  settlement  of  his 
accounts,  a  charge  of  interest  on  balance  in  the  hands  of  the  deputy, 
not  paid  over,  uncollected  and  unabated  by  his  neglect,  is  legal. 
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8.  The  agreed  salary  of  the  deputy  ceases  after  allowance  of  the  time 
given  by  the  regulations  for  collection  of  taxes ;  services  rendered 
afterwards  are  referable  to  the  time  within  which  the  taxes  should 
have  been  collected  by  such  regulations,  and  are  for  his  own  credit 
and  safety. 


This  was  an  action  of  debt  upon  two  deputy  collector's 
bonds,  given  by  Cornelius  M.  K.  Paulison,  Dudley  S. 
Gregory,  Alfred  Speer  and  Simon  Zabriskie,  to  Eugene 
Ayres,  collector  of  internal  revenue  for  the  fourth  collection 
district  of  the  state  of  New  Jersey. 

By  consent  of  parties,  the  matters  of  account  between  the 
collector,  Eugene  Ayres,  and  the  deputy  collector,  Cornelius 
M.  K.  Paulison,  involved  in  the  issue,  were  referred  to  Ben- 
jamin F.  Robinson  and  James  V.  Bentley,  chosen  by  the 
parties,  and  Joseph  W.  Ballentine,  named  by  the  court,  re- 
serving leave  to  both  parties  to  enter  their  dissent. 

The  referee's  report,  dated  April  23d,  1873,  awarded 
$2571.31  to  the  plaintiff. 

Both  the  plaintiff  and  defendant  filed  exceptions  to  the 
report  and  demanded  a  trial  by  jury. 

At  the  Morris  County  Circuit  Court,  in  January  Term, 
1874,  the  cause  was  tried  before  a  jury  and  a  verdict  rendered 
for  the  plaintiff  for  $5118.03. 

A  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  granted,  having  been  allowed,  the  case 
came  on  for  argument  to  make  the  rule  absolute. 

Argued  at  June  Term,  1874,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Bedle,  Woodhull  and  Scudder. 

For  the  defendants,  J.  C.  Paulison  and  T.  D.  Hoxsey. 

For  the  plaintiff,  H.  C.  Pitney. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  Matters  of  account  being  in  controversy  in 
this  action,  the  parties  agreed  to  refer  them  to  three  referees, 
two  chosen  by  themselves  and  one  by  the  court. 
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The  proceedings  were  designed  to  be  under  sections  201 
and  252  of  the  practice  act,  but  the  referees  were  not  appointed 
by  the  court  on  its  own  motion ;  the  parties  consented  to  the 
order,  and  by  like  consent,  three  referees  were  named  instead 
of  one.  The  dissents,  the  report,  exceptions,  and  trial  by  jury 
are  all  according  to  the  provisions  of  section  201  of  the  prac- 
tice act. 

The  report  of  the  referees  having  been  admitted  at  the  trial 
as  p?'ma/acte  evidence  of  all  the  matters  therein  found  and 
reported,  one  of  the  causes  assigned  for  a  new  trial  is,  that 
such  report  is  in  the  nature  of  an  award  under  arbitration, 
and  not  a  statement  of  accounts  under  the  statute  authorizing 
the  reference  of  matters  of  account  to  a  single  referee  only. 

The  proceedings  in  this  case  differ  from  the  provisions  of 
section  201,  in  the  formal  consent  to  the  rule  of  reference, 
and  to  the  appointment  of  three  referees  instead  of  one. 

While  I  think  that  this  statute  intends  a  compulsory  ref- 
erence by  the  mere  order  of  the  court,  from  the  well  guarded 
provisions  for  exceptions  to  the  report,  and  for  a  trial  by 
jury ;  and,  while  there  is  an  apparent  inconsistency  in  dis- 
senting from  a  reference,  when  the  party  in  terms  consents  to 
such  reference,  yet,  as  the  purpose  of  the  dissent  is  merely  to 
secure  a  trial  by  jury  of  such  exceptions  as  he  may  make  to 
the  report,  the  party  should  not  be  concluded  by  such  consent, 
when  it  plainly  appears  that  he  intended  to  avail  himself  of 
the  other  provisions  of  the  act.  Such  consent  is  not  an  aban- 
donment of  his  right  of  trial  by  jury,  or  a  submission  to 
arbitration.  He  consents  to  the  reference,  but  dissents  to  its 
conclusiveness.  The  consent,  therefore,  does  not  make  this  an 
arbitration,  when  the  parties  have  clearly  expressed  a  different 
purpose. 

There  is  more  difficulty  in  the  appointment  of  three  ref- 
erees, instead  of  one,  because  the  statute  says  that  the  refer- 
ence is  to  be  to  some  competent  person  as  a  referee.  An 
accountant  is  needed  to  state  the  amount  in  controversy.  One 
fit  person  is  better  than  two,  three,  or  more,  for  such  purpose. 
So  the  act  has  decided.     Can  the  court  then  say  that  mere 
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number  makes  no  difference?  A  reference  to  three  is  dif- 
ferent from  a  reference  to  one ;  and  neither  the  rule  of  the 
court,  nor  the  consent  of  parties,  can  alter  the  statute  which 
says  there  shall  be  a  single  referee. 

Where  there  is  a  statutory  provision  for  reference,  the 
action  cannot  be  referred  within  the  statute  to  a  greater  or 
less  number  than  that  prescribed.  Dodge  v.  Waterbury,  8 
Coio.  136;  Rathhone  v.  Lovmsbury,  2  Wend.  595. 

This  question  is  not  before  us  on  writ  of  error,  nor  directly 
by  motion  to  set  aside  the  report  of  referees,  but  upon  a  rule 
to  show  cause  why  a  new  trial  should  not  be  granted.  This 
depends  upon  something  more  than  the  illegality  of  the  evi- 
dence admitted  to  go  to  the  jury.  Though  the  evidence  be 
illegal,  the  court  will  not  interfere,  if  the  person  complaining 
has  not  been  injured  by  such  admission,  or  if  justice  has  been 
done  by  the  verdict,  and  the  verdict  is  right,  irrespective 
of  such  illegal  evidence.  Although  the  report,  when  admit- 
ted in  evidence,  is  prima  facie  evidence  of  all  the  facts  therein 
found  and  reported,  so  as  to  put  the  burden  of  proof  on  the 
party  excepting,  yet  there  is  no  injustice  in  this,  when  he  has 
consented  to  the  reference,  though  such  consent  is  informal 
and  illegal.  The  court  will  still  look  beyond  the  disadvan- 
tageous position  in  which  he  has  placed  himself,  to  see  whether 
the  verdict  is  right  upon  the  whole  evidence. 

If  the  reference  and  report  be  regarded  as  illegal,  and  taken 
out  of  the  case,  so  that  the  verdict  of  the  jury  stands  upon 
the  pleadings  and  the  other  evidence,  as  in  ordinary  cases^ 
then  we  shall  have  this  case  in  the  position  in  which  we  shall 
consider  it,  to  determine  whether  it  is  right  and  just  between 
the  parties.  There  is  no  difficulty  in  this,  because  the  excep- 
tions to  the  report  of  the  referees  cover  all  the  material  points 
in  controversy ;  and  the  evidence  is  full  upon  these  points, 
independent  of  the  report. 

The  jury  have  found  that  C.  M.  K.  Paulison,  as  deputy 
collector,  was  indebted  to  Eugene  Ayres,  collector  of  internal 
revenue  of  the  United  States,  of  the  third  division  of  the 
fourth   collection  district   of  New  Jersey,   which   included 
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the  county  of  Passaic,  in  the  sum  of  $5118.03,  for  which  they 
render  a  verdict  in  favor  of  the  plaintiff  against  Paulison  and 
his  sureties,  on  the  two  bonds  in  controversy  in  this  suit, 
given  by  them  to  Ayers.  One  of  these  bonds  bears  date 
April  9th,  1863,  for  the  penal  sum  of  $25,000 ;  the  other  is 
dated  March  24th,  1865,  for  the  penal  sum  of  §50,000.  The 
conditions  of  the  bonds  are  alike,  reciting  that  Paulison  has 
been  duly  appointed  by  Ayers  as  deputy  collector  of  his  dis- 
trict, to  liold  the  said  appointment  during  the  term  of  said 
Ayers'  appointment  as  collector  of  internal  revenue,  unless 
sooner  revoked  by  Ayers.  It  states  as  follows :  "  Now,  if 
the  said  Charles  M.  K.  Paulison  shall  honestly  and  faithfully 
perform  the  duties  of  such  deputy  collector  in  said  division, 
during  the  time  of  his  appointment  aforesaid,  according  to 
the  acts  of  Congress  in  such  case  made  and  provided,  and 
shall  account  for  and  pay  over  to  said  Eugene  Ayers  all 
moneys  by  him  collected  and  received  as  such  deputy  col- 
lector, as  often  as  the  same  shall  be  required  by  said  Eugene 
Ayers,  without  any  fraud  or  further  delay,  then  this  obliga- 
tion to  be  void  and  of  none  effect,  but  otherwise  to  remain  in 
foil  force  and  virtue."  In  the  performance  of  this  condition, 
Paulison  and  his  sureties  were  bound.  The  breaches  alleged 
are,  that  he  did  not  perform  the  duties  of  deput}^  collector, 
and  did  not  account  for  and  pay  over  to  the  collector  all 
moneys  by  him  collected  and  received,  in  manner  and  form 
stipulated,  during  the  term  for  which  he  held  the  appointment. 

The  evidence  at  the  trial  was  very  full  and  intricate  in 
some  of  its  details,  but  only  such  parts  of  it  are  material  on 
this  rule  as  are  within  the  causes  urged  in  this  court  for  a 
new  trial. 

Passing  for  the  present,  the  general  reasons,  the  more 
specific  will  be  considered  in  their  order. 

And  first,  it  is  charged  that  the  verdict  includes  large 
amounts  of  taxes,  both  before  and  after  the  time  that  the  de- 
fendants are  liable  under  the  condition  of  their  bonds. 

One  of  these  bonds  is  dated  April  9th,  1863,  the  other, 
March  24th,  1865.     They  appear  by  the  evidence  to  have 

Vol.  VIII.  o 
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been  cumulative  or  additional  security.  The  second  bond 
was  not  given  upon  any  new  appointment  or  increased  re- 
sponsibility. They  are  given  by  the  same  parties  and  the 
conditions  are  alike.  There  can  be  no  recovery  upon  the 
second  bond  for  defaults '  prior  to  March  24th,  1865;  nor 
upon  the  first  bond  for  liabilities  before  April  9th,  1863. 

Whatever  may  be  the  liability  of  Paulison  to  Ayers'  estate, 
for  transactions  between  them,  before  the  date  of  the  first  bond, 
it  is  very  clear  that  the  sureties  on  his  bonds,  cannot  be  re- 
sponsible beyond  the  time  and  the  conditions  of  the  bonds 
which  they  have  signed. 

Justice  Story,  in  31111  er  v.  Steioart,  9  Wheat.  680,  says: 
*'  The  whole  series  of  cases,  from  Lord  Arlington  v.  Merricke, 
2  Saund.  412,  down,  proceed  upon  the  ground  that  the  under- 
taking of  the  surety,  is  to  receive  a  strict  interpretation,  and 
is  not  to  be  extended  beyond  the  fair  scope  of  its  terras."  But 
about  this  rule  of  construction,  there  is  no  difference ;  the 
questions  between  the  parties,  arise  from  the  facts.  The  par- 
ticulars of  the  plaintiff's  account  show  an  aggregate  amount 
of  8937,842.56,  for  lax  lists  and  penalties  from  April  17th, 
1863,  to  September  6th,  1865 ;  and  credits  from  December 
17th,  1862,  to  July  27th,  1871,  amounting  to  §933,961.10. 
To  the  balance,  $3881.46,  the  plaintiff  adds  interest  on 
^7381.46,  a  claimed  balance,  from  January  1st,  1866,  to 
July  27th,  1871,  when  the  last  payment  of  §3500  was  made, 
amounting  to  $2626.  These  two  sums,  §3881.46  and  §2626, 
amounting  to  §6507.46,  make  the  total  claim  of  the  plaintiff. 

The  jury  have  found  the  balance  due  the  plaintiff  July  1st, 
1866,  §5782.40.  To  this  they  have  added  interest  to  July 
27th,  1871,  §2054.08.  From  the  sum  §7836.48,  they  have 
deducted  §3500,  a  cash  payment  at  that  date,  leaving  a  bal- 
ance of  §4336.48.  To  this  they  have  added  interest  from 
July  27th,  1871,  to  February  27th,  1874,  §781.55,  making 
the  amount  of  their  verdict  §5118.03. 

From  this  statement,  it  is  apparent  that  the  jury  have  in- 
cluded in  their  verdict,  the  items  to  which  objection  is  made. 
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These  are  the  items  in  the  account  which  antedate  the  first 
bond  of  April  9th,  1863. 

Eugene  Ayers  first  appointed  Paulison  deputy  collector, 
by  writing,  under  seal,  November  20th,  1862;  and  again  by 
like  writing,  under  seal,  he  appointed  him  April  15th,  1863. 
Between  the  time  of  the  two  appointments,  it  appears  on  the 
credit  side  of  the  plaintiff's  bill  of  particulars,  that  Paulison 
collected  and  paid  to  Ayers,  $10,378.96.  Whether  this  was 
all  he  had  collected,  or  whether  he  was  in  default  for  that 
time,  does  not  appear. 

The  first  charge  in  the  plaintiff's  account  is  dated  April 
17th,  1863,  for  annual  list  of  1862,  $12,523.35.  At  the  same 
date,  the  monthly  lists  for  September,  October,  November, 
and  December,  1862,  and  for  January,  1863,  amounting  to 
.$44,782.02,  are  entered.  Whether  these  lists  were  in  Pauli- 
son's  hand,  prior  to  his  appointment  of  April  15th,  1863, 
does  not  certainly  appear;  but  his  receipts  are  produced  for 
these  several  items,  dated  April  17th,  1863,  which  was  after 
the  date  of  the  first  bond  in  suit.  He  accepted  these  lists, 
and  assumed  his  responsibility  as  deputy  collector,  under  the 
act  of  Congress,  as  to  these  several  lists,  after  he  and  his  sure- 
ties were  bound  for  the  faithful  performance  of  these  duties. 
It  does  not  appear  that  he  was  in  any  default  before  this  time 
in  reference  to  these  lists,  and  for  what  occurred  afterwards, 
the  sureties  would  certainly  be  bound.  The  jury  did  right 
in  charging  these  items  for  which  Paulison  had  given  the 
collector  a  receipt  and  requiring  him  to  discharge  himself  by 
proper  vouchers  and  evidence.  There  can,  of  course,  be  no 
objection  to  credits  allowed  before  April,  1863,  in  plaintiff  ^s 
account,  for  these  are  for  the  benefit  of  the  defendants. 

It  is,  moreover,  insisted  by  the  plaintiff's  counsel  that  the 
defendant,  Paulison's,  cash  book  shows  that  all  the  taxes  were 
paid  up  and  a  balance  struck,  on  May  1st,  1863,  which 
included  all  collections  prior  to  that  time.  This  evidence  was 
surely  enough  to  put  on  the  defendants  the  burden  of  prov- 
ing that  the  lists  prior  to  April  9th,  1 863,  were  paid  out  of 
moneys  collected  from  other  lists,  placed  in  Paulison's  hands 
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after  that  date,  and  so  the  court  properly  charged  the  jury. 
I  find  no  such  evidence  in  the  case  on  the  part  of  the  defend- 
ants and  the  verdict  is  right  upon  this  point. 

The  objection,  also,  includes  Paulison's  omissions  and  neg- 
lects after  October  1st,  1865,  when  it  is  said  Paulison's 
appointment  ceased.  I  do  not  find  that  he  is  charged  with 
any  tax  lists  or  collections  after  that  date,  and  for  those  he 
had  received  before,  he  must  discharge  himself,  or,  on  default^ 
he  and  his  sureties  will  be  responsible.  The  defendants  might 
show  that  Paulison  has  delivered  up  the  lists  received  within 
their  time,  and  had  been  discharged,  or  that  he  had  proceeded 
and  made  collections  afterwards,  by  Ayers'  assent,  and  paid 
them  over.  But  there  was  no  final  discharge  of  Paulison,  as 
deputy  collector,  by  Ayers.  He  ceased  to  send  him  lists  for 
collection  after  October  1st,  1865,  and  permitted  him  to  col- 
lect those  he  had  received  prior  to  that  time,  and  for  these 
collections  he  has  credits  in  the  plaintiff's  account,  so  far  as 
they  have  been  paid. 

This  appointment  as  deputy  collector  was  during  the  term 
of  Ayers'  appointment  as  collector  of  internal  revenue,  unless 
sooner  revoked  by  Ayers,  as  appears  in  the  recitals  of  the 
bonds  upon  which  suit  is  brought,  and  so  long  as  he  continued 
to  act  as  deputy  within  the  time  of  Ayers'  appointment,  M'ith 
his  consent,  the  sureties  are  bound  by  the  condition  of  their 
bonds. 

Another  cause  assigned  for  new  trial  is,  that  the  jury 
mcluded  in  their  verdict  against  the  defendants  the  whole 
amount  of  tax  lists  in  Paulison's  hands  during  all  the  time 
he  held  office  as  deputy  collector,  after  crediting  him  with  the 
credits  above  referred  to. 

Both  the  acts  of  Congress  of  July  1st,  1862,  (§  5,)  and 
June  30th,  1864,  (§  10,)  which  authorize  the  appointment 
of  deputy  collectors,  by  the  collectors  of  internal  revenue, 
with  like  powers  as  the  collectors,  enact  that  such  collectors 
shall,  in  every  respect,  be  responsible,  both  to  the  United 
States  and  to  individuals,  as  the  case  may  be,  for  all  moneys 
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collected,  and  for  every  act  done  by  any  of  their  deputies, 
whilst  acting  as  such,  and  for  every  omission  of  duty. 

By  section  24  of  the  act  of  July  1st,  1862,  each  collector  is 
charged  with  the  whole  amount  of  taxes  by  him  receipted, 
contained  in  the  assessors'  lists,  unless  upon  proof  made  to  the 
satisfaction  of  the  first  comptroller  of  the  treasury,  they  shall 
be  rebated  as  uncollectible. 

The  instructions,  regulations  and  directions  made  by  the 
commissioner  of  internal  revenue,  under  directions  of  the 
secretary  of  the  treasury,  are  binding  upon  the  collectors  and 
their  deputies,  in  the  performance  of  the  duties  enjoined  by 
the  acts  of  Congress. 

Collectors  are  requii'ed  to  give  notice  to  tax  payers  that 
duties  are  due.  Payment  must  be  made  not  less  than  ten  days 
after  notification.  On  failure  to  pay,  ten  per  cent,  must  be 
added,  and  after  twenty  days'  neglect  to  pay,  the  collector  or 
deputies  must  proceed  and  collect  the  taxes  and  penalties  by 
distress  and  sale  of  goods,  chattels  and  effects  of  delinquents. 

If  the  collector  fails  to  collect,  a  warrant  of  distress  is  to 
issue  against  his  estate  and  that  of  his  sureties. 

These  are  some  of  the  provisions  of  the  acts  of  Congress, 
which  the  deputy  collector  and  his  sureties  in  this  case  have, 
in  the  condition  of  their  bonds,  stipulated  shall  be  performed. 

The  measure  of  responsibility,  and  the  means  by  which  the 
collector  may  be  relieved,  are  also  indicated. 

If  the  deputy,  therefore,  takes  the  lists  with  which  the 
collector  is  charged  when  he  receives  them  from  the  assessor, 
and  fails  to  collect,  and  does  not  furnish  the  collector  with 
the  proof  of  facts  within  his  knowledge,  by  which  those  that 
are  uncollectible  may  be  abated,  the  measure  of  responsibility 
of  the  deputy  collector  to  the  collector  must  be  fixed  by  his 
liability  to  the  United  States.  He  is  charged  with  the  whole 
amount  of  taxes  for  which  he  has  receipted,  unless  abated 
under  the  act  of  Congress  and  the  regulations  of  the  depart- 
ment. 

These  regulations  are  contained  in  circulars  issued  by  the 
office  of  internal  revenue.     There  are  in  these,  provisions  for 
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prompt  collections  and  settlements  by  the  collectors.  If  the 
deputy  fails  to  collect  the  taxes,  and  the  collector  is  charged 
with  them,  then  he  has  not  performed  his  duties  according  to 
the  act  of  Congress,  and  he  and  his  sureties  are  liable  for 
these  taxes.  So  the  judge  charged  the  jury,  and  so  they  have 
found ;  and  both  the  raliiig  and  the  finding  are  right,  accord- 
ing to  the  evidence. 

In  what  is  called  the  Ayers  and  Antrobus  list,  made  by 
Theodore  Ayers,  brother  of  Eugene,  with  the  assistance  of 
Charles  Antrobus,  a  clerk  of  Paulison,  on  July  20th,  1866, 
being  a  list  of  uncollected  taxes  taken  from  Paulison's  official 
books,  there  appears  upwards  of  $8000  of  uncollected  taxes 
at  that  date.  Part  of  these  were  afterwards  abated  by  the 
efforts  of  the  collector,  and  the  amount  reduced  to  the  prin- 
cipal sum,  and  balance  found  by  the  verdict  of  the  jury. 

Through  the  efforts,  mainly,  of  J.  Boyd  Headley,  who  suc- 
f  ceded  Eugene  Ayers  as  collector,  and  made  out  the  claims- 
for  abatement  in  these  lists,  and  went  to  Washington  to  get 
an  allowance,  part  of  the  amount  of  these  charges  was  after- 
wards abated.  He  also  collected  a  small  sum  of  about  $70. 
For  these  services  he  charged  Ayers'  estate  $500.  But,  as 
there  were  claims  abated  in  other  counties  of  the  district  be- 
sides Passaic,  for  which  alone  Paulison  was  deputy  collector, 
the  jury  have  allowed  $250  for  these  services,  and  assessed 
that  amount  against  the  defendant  in  their  verdict.  As  these- 
services  were  made  necessary  by  the  neglect  of  Paulison  to 
fill  out  the  blanks  and  prepare  the  claims  for  abatement^ 
which  were  sent  him  with  instructions  by  Ayers  at  different 
times,  as  appears  by  the  letters  and  papers  offered  in  evideucCy 
the  charge  is  correct. 

The  jury  also  found  that  Paulison  was  chargeable  with  the 
balance  of  taxes  unsettled  in  his  hands  on  July  1st,  1866^ 
$5782.40,  which  he  had  either  collected,  or  which  were  lost 
to  the  collector  by  his  neglect.  As  no  tax  lists  were  put  in 
his  hands  for  collection  after  October  1st,  1865,  the  time 
given  was  reasonable  within  the  time  required  for  payment 
by  the  defendant,  which  was  usually  six  months.     The  jury 
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charge  him  interest  on  this  balance  from  July  1st,  1866 ; 
credit  liim  with  a  cash  payment  on  account,  dated  July  27th, 
1871,  and  charge  interest  on  the  balance,  from  July  27th, 
1871,  up  to  the  sitting  of  this  court,  making  the  sum  of 
$5118.03,  for  which  their  verdict  was  rendered.  If  the  jury 
believed  from  the  evidence  and  the  regulations  of  the  defend- 
ant, that  Ayers  was  charged  with  this  balance  from  July  1st, 
1866,  then  the  charge  of  interest  in  his  favor  is  right.  If  he 
had  paid  the  amount  in  the  settlement  of  his  accounts  Avith 
the  department,  then  he  should  be  allowed  interest  as  an  ad- 
vance payment  made  for  his  deputy,  Paulison. 

It  is  further  objected  to  the  verdict,  that  the  jury  refused 
to  allow  Paulison  his  salary  as  deputy  collector,  to  which  he 
w^as  entitled.  Prior  to  December,  1864,  Ayers  had  agreed  to 
jjay  Paulison  one  per  cent,  of  the  taxes  collected  as  his  fees. 
At  that  date  he  agreed  to  pay  him  a  salary  at  the  rate  of 
$2000  per  year  for  his  services,  in  place  of  the  commission. 
The  jury  allowed  the  defendant  credit  for  services  of  Paulison 
for  three  months  after  October  1st,  1865,  at  the  rate  of  $2000 
per  year,  i.  e.,  §500.  After  that,  they  refused  him  any  salary, 
because  he  was  in  default. 

As  the  last  monthly  list  for  June,  1865,  was  given  to  Pau- 
lison for  collection,  July  28th,  1865,  and  the  last  special  list 
for  June,  including  penalties,  was  delivered  to  him  August 
14th,  1865 ;  and,  after  that,  only  a  few  small  items  for  pen- 
alties and  licenses  up  to  September  6th,  1865,  I  am  not  dis- 
posed to  disturb  the  verdict  because  the  jury  have  found  that 
tliree  months  after  October  1st,  1865,  was  a  reasonable  time 
to  settle  the  business  in  his  hands.  It  is  true,  he  continued 
to  make  payments  on  account  to  Ayers  at  different  times,  up 
to  April  13th,  1866,  but  such  payments  are  referable  to  the 
time  within  which  they  should  have  been  collected,  and  cannot 
extend  the  time  of  service  and  salary  beyond  that  time ;  they 
are  made  for  his  own  credit  and  safety. 

There  are  also  reasons  assigned  for  reftisal  of  the  court  to 
charge  as  requested  by  the  defendant's  counsel.     These  points 
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have  been  already  considered,  so  far  as  they  are  deemed  ma- 
terial to  the  decision  of  this  motion. 

It  was  also  argued  that  the  court  admitted  incompetent  and 
illegal  evidence  offered  by  the  plaintiff,  and  rejected  compe- 
tent and  legal  evidence  offered  by  the  defendants.  These 
relate  mainly  to  the  reference  and  the  report  of  the  referees, 
the  legal  effect  of  which  has  been  already  determined. 

Other  exceptions  to  the  rulings  of  the  court  were  not 
brought  particularly  before  us  on  the  argument  of  the  cause, 
and  in  reading  the  case,  there  do  not  appear  any  outside  of 
those  reading  to  the  reference  which  could  materially  affect 
the  defendant's  case.  The  verdict  is  sustained  by  the  evi- 
dence, and  should  stand. 

The  rule  for  new  trial  is  refused. 

Affirmed,  9  Vr.  488. 


STATE,  AMOS  CLAKK,  Jr.,  PROSECUTOR,  v.  ISAAC  H. 
PIERSON  ET  AL. 

1.  In  proceedings  under  §  32  of  the  road  act  to  remove  encroachments, 
each  land  owner  affected,  is  entitled  to  a  reasonable  notice  of  the  time 
and  place  of  meeting  of  the  justices  and  surveyors. 

2.  Where  the  determination  states  that  such  notice  was  given,  the  burden 
of  proof  is  on  the  land  owner  to  show  that  it  was  not  served. 

3.  If  a  prior  owner  has  encroached,  the  continuance  by  the  present  owner 
is  his  encroachment. 

4.  No  number  of  years  will  legalize  encroachments  upon  a  public  high- 
way regularly  laid  out, 

5.  Where  the  justices  and  surveyors  certify  that  they  have  determined 
that  the  land  owner  has  encroached,  and  define  the  centre  line  of  the 
road,  as  originally  laid  out,  by  fixed  monuments,  courses  and  distances, 
give  the  width  and  place  stakes  along  the  centre  and  outside  lines, 
such  determination  suflSciently  describes  the  encroachment. 
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On  certiorari  to  Isaac  H.  Pierson  and  George  Godfrey,  two 
justices  of  the  peace,  of  the  county  of  Union,  and  John  J. 
Marsh  and  Anson  F.  Grant,  two  surveyors  of  the  highways 
■of  the  township  of  Westfield,  in  said  county,  and  Clark  Scud- 
der,  an  overseer  of  the  highways  of  said  township,  to  review 
certain  proceedings  for  the  removal  of  encroachments  on  a 
highway  in  said  township,  commencing  in  front  of  Samuel  E. 
Young's  blacksmith  shop,  passing  Aaron  Clark's  lauds,  and 
others,  to  the  Presbyterian  church  in  Westfield, 

Argued  at  February  Term,  1874,  before  Justices  Bedle 
and  ScuDDER. 

For  the  prosecutor,  J.  R.  and  N.  English. 

For  the  defendants,  J.  O.  Bolton  and  B.  Williamson. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  first  reason  assigned  by  the  prosecutor 
■why  the  proceedings  should  be  set  aside  is,  that  no  notice  was 
'given  to  him  of  the  meeting  of  the  justices  and  surveyors  for 
•the  purpose  of  determining  the  encroachments  on  the  high- 
way. The  prosecutor  was  a  land  owner  upon  said  highway, 
and  was  affected  by  the  determination  of  the  justices  and 
■surveyors  of  the  highways.  He  was,  therefore,  entitled  to 
notice  of  their  meeting.  Such  notice  is  not  required  by  sec- 
tion 32  of  the  road  act,  under  which  these  proceedings  were 
had,  but  each  land  owner  affected  is  entitled  to  a  reasonable 
"notice  of  the  time  and  place  of  such  meeting.  It  is  not  neces- 
sary that  the  statute  should  so  direct,  for  ex  dehito  justitice, 
no  man's  rights  shall  be  adjudged  unless  he  have  the  oppor- 
tunity of  being  heard.  Vantilburgh  v.  Shann,  4  Zab.  740 ; 
Lindsley  v.  Freeman,  3  Butcher  250. 

The  certificate  signed  by  the  above  named  officers,  states 
.that  notice  in  writing  was  given  to  the  prosecutor,  at  least  five 
days  before  the  time,  to  appear  before  them  at  the  house  of 
"Clark  Scudder,  in  said  township,  on  the  20th  day  of  July,  at 
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the  hour  of  ten  in  the  forenoon.  This  notice,  if  given,  was 
reasonable  in  length,  specific  and  sufficient,  both  as  to  time 
and  place.  The  prosecutor  was  examined  as  a  witness  on  this 
motion,  and  says  he  has  no  recollection  of  such  notice ;  that 
James  E.  Roberts,  his  agent,  who  looks  after  his  property  at 
Westfield,  told  him  that  he  (Roberts)  had  showed  him  (Clark) 
such  notice,  and  he  recollects  that  he  gave  Roberts  some 
notice.  He  will  not  swear  positively  that  he  did  not  receive 
such  notice.  He  says  he  thinks  he  had  a  conversation  with 
Roberts,  in  which  he  was  informed  that  the  surveyors  and 
justices  had  adjourned,  to  enable  him  to  be  present  in  person. 
This  testimony  supjjorts  and  does  not  contradict  the  certifi- 
cate of  these  officers,  and  shows  that  he  had  a  proper  notice 
of  the  meeting,  which  he  forgot  or  neglected. 

2.  The  second  reason  is,  that  the  road  was  not  encroached 
upon  by  the  prosecutor. 

Whether  this  means  that  he  has  not  done  so  personally, 
and  that  if  so,  it  was  before  his  title ;  or  whether  he  intends 
it  as  a  denial  of  any  encroachment  ojiposite  his  lands,  is  not 
certain.  If  the  first  is  his  meaning,  then  the  answer  is,  that 
it  is  not  necessary.  If  the  former  owner  has  encroached,  and 
he  continues  and"  maintains  it,  then  it  is  his  encroachment. 
The  continuance  of  a  trespass,  is  a  trespass,  after  notice.  If 
he  intends  the  latter,  that  there  is  no  encroachment  opposite 
his  lands,  then  he  is  contradicted  by  the  certificate  of  the  jus- 
he  does  encroach  on  the  highways ;  and  by  the  testimony  of 
tices  and  surveyors,  who  adjudge,  upon  their  examination,  that 
William  Clark,  Clark  Scudder  and  Levi  Cory,  three  witnesses, 
who  say  that  Jonathan  AYoodruff,  a  former  owner  of  these 
lands,  moved  the  fence  out  in  the  road  from  six  to  ten  feet, 
though  some  of  them  say  that  they  think  the  fences  were  after- 
wards moved  back.  This  removal  was  done  many  years  ago, 
but  this  is  immaterial,  for  no  number  of  years  will  legalize 
encroachments  upon  a  public  highway  regularly  laid  out. 
3Iayor  of  Jersey  City  v.  Morris  Canal  and  Banking  Company y. 
1  Beas.  547. 

3.  The  next  reason  assigned  is,  that  the  determination  of 
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the  justices  and  surveyors,  does  not  set  out  the  precise  en- 
croachment of  the  prosecutor,  or  any  other  person,  nor  state 
that  it  is  doubtful  who  encroached  upon  the  road. 

The  true  question  is,  not  what  these  officers  have  done  as 
to  others'  lands,  but  what  they  have  done  as  to  the  prosecu- 
tor's. His  point  must  be  that  they  have  not  definitely 
described  his  encroachment.  Neither  is  it  required  that  they 
shall  state  it  is  doubtful  who  encroached  upon  the  road,  unless 
they  have  such  doubt,  and  under  the  last  clause  of  section  32 
of  the  act,  direct  the  overseer  to  open  the  highway  equally  on. 
each  of  the  opposite  land  owners.  But  in  this  case,  the  jus- 
tices and  surveyors  have  defined  the  encroachments  made  or 
maintained  by  the  prosecutor  and  others. 

They  certify  that  the  overseer  of  that  division  of  the  high- 
ways of  that  township,  being  doubtful  who  had  narrowed 
and  encroached  upon  said  highway,  applied  to  them  to  deter- 
mine ;  and  they  did  determine  that  the  prosecutor  and  others 
encroached.  They  first  examined  the  highway,  and  employed 
two  practical  surveyors  to  make  surveys  and  maps  of  the 
road,  according  to  the  original  return.  They  thus  determined 
that  the  road  was  sixty-six  feet  in  width,  and  that  the  high- 
way should  be  opened  thirty-three  feet  on  each  side  of  a 
centre  line,  marked  by  beginning  and  ending  points,  partic- 
ularly described,  with  reference  to  fixed  monuments;  and 
between  these  points  gave  the  courses  and  distances,  with 
stakes  set  at  the  angles  of  the  road.  It  appears  by  the  evi- 
dence that  they  also  marked  the  outside  lines  with  stakes. 
They  also  made  a  survey  and  map,  which  were  annexed  to 
their  certificate,  and  conclude  thus  :  "  Which  said  line  we  do 
determine  to  be  the  true  centre  line  of  said  highway,  and  we 
do  order  the  said  overseer  to  open  the  same  according  to  this 
our  determination,  so  that  the  said  line,  as  above  designated, 
shall  be  the  centre  line  thereof." 

They  thus  determine  that  the  prosecutor  has  encroached 
upon  and  narrowed  said  highway ;  and  by  a  well  defined 
centre  line  and  outside  lines  staked,  show  the  extent  and 
measure  of  the  encroachment.     The  map  also  shows  the  out- 
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side  lines  by  closed  black  lines,  and  the  encroachments  by 
dotted  lines.  No  form  is  given  in  the  statute.  It  says  that 
if  it  be  doubtful  to  the  overseer  what  person  hath  so  narrowed 
or  encroached  upon  the  said  highway,  then  the  two  justices 
and  the  surveyors  shall  determine  the  same,  in  writing,  under 
their  hands.  They  do  determine  that  the  prosecutor  has 
encroached,  and  define  the  line  of  encroachment.  This  is 
all  the  statute  requires.  The  same  particularity  is  not  re- 
quired as  in  the  original  laying  out  of  the  road.  Assuming 
that  the  true  boundaries  of  the  road  are  known,  or  can  be 
ascertained,  the  statute  directs  the  justices  and  surveyors  to 
determine,  in  a  summary  manner,  for  the  information  of  the 
overseer  of  the  highways,  who  has  made  the  encroachments. 
AVhether  they  be  recent  or  ancient,  there  is  no  difference.  It 
sometimes  happens  that  for  years,  upon  each  new  setting  of  the 
road  side  fences,  the  land  owners  narrow  the  lines  of  the  road 
until  the  encroachment  becomes  manifest,  and  the  overseer  is 
called  upon  to  act  on  behalf  of  the  public.  The  law  says  that 
"  it  shall  be  the  duty  of  the  overseer,  in  and  through  whose 
limits  and  divisions  any  highways  are  or  shall  be  laid  out,  to 
«ause  the  same  to  be  opened  to  their  full  width,  and  all  en- 
croachments to  be  removed."  When  he  is  in  doubt  who  has 
encroached,  he  calls  to  his  aid  the  other  officers  named  in  the 
act  in  the  performance  of  this  duty.  This  prevents  hasty  and 
inconsiderate  action  on  the  part  of  the  ovei-seer,  and  provides 
for  a  deliberate  judgment  of  officers  having  higher  duties  and 
responsibilities.  It  assumes  that  whoever  encroaches  on  a 
public  liighway  is  a  trespasser,  and  the  right  of  the  public 
must  be  promptly  enforced  against  him. 

The  cases  above  cited — ^Vantilburgh  v.  Shann  and  Lindsley 
V.  Freeman — have  been  considered  in  their  bearings  upon 
this  case. 

In  the  former  case  the  justices  and  surveyors,  after  deter- 
mining the  persons  who  had  narrowed  and  encroached  on  the 
road,  say  that  they  have  staked  and  marked  the  part  so  nar- 
rowed and  encroached  upon.  They  gave  no  fixed  monuments 
and  no  courses  and  distances  by  which  the  extent  of  the 
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encroachments  could  certainly  be  known.  The  objection 
which  the  court  made  to  this  was,  that  the  paper  which  was- 
given  to  the  overseer  as  his  guide  for  removing  fences  and 
perhaps  out-buildings,  contained  nothing  which  was  definite 
or  certain.  It  simply  referred  to  stakes  and  marks  placed  by 
them  in  and  upon  the  land,  and  which  might  be  removed  and 
effaced  by  his  act  of  opening  the  highway,  under  their  de- 
termination. It  was  held  that  this  was  too  vague  and  was 
defective.  In  Lindsley  v.  Freeman,  the  order  of  the  justices 
and  surveyors  was  quashed,  because  it  did  not  appear  that 
they  directly  decided  who  had  encroached  on  the  highway, 
but  only  where  the  road  ought  to  run. 

This  case  is  free  from  the  errors  which  were  held  to  be 
fatal  in  both  of  these  cases. 

It  would  hardly  be  practicable  to  measure  and  describe  by 
metes,  bounds  and  fixed  monuments,  each  small  piece  of  land 
included  in  the  encroachment  of  every  land  owner  on  a  pub- 
lic road  that  had  been  gradually  narrowed  for  years,  along 
an  extended  line,  as  appears  to  have  been  the  case  here ;  or 
where  the  road  may  never  have  been  opened  to  its  full  width ; 
and  I  cannot  think  of  any  better  plan  to  determine  a  case 
where  there  are  many  encroachments,  than  to  fix  the  true 
centre  line  of  the  road,  as  it  was  originally  laid  out,  by  cer- 
tain monuments,  and  then  require  the  overseer  to  open  it  upon 
each  man's  land  who  has  encroached,  to  the  width  of  the  road 
as  thus  defined. 

This  is  said  in  the  last  cause  assigned  for  quashing  this  cer- 
tificate, to  be  in  effect,  assuming  the  power  of  surveyors  of  the 
highways  in  altering  and  widening  roads.  But  the  difference 
is  obvious.  The  justices  and  surveyors  do  not  altei*  or  widen 
a  road,  but  determine  the  boundaries  of  an  existing  road 
which  has  been  wrongfully  narrowed.  They  alter  and  widen 
only  by  removing  unlawful  encroachments. 

The  recollections  of  witnesses  which  were  offered  to  show 
where  the  fences  had  stood  for  many  years,  and  whether  the 
present  opening  agrees  with  those  fences,  is  not  very  material 
in  the  case,  for  the  true  issue  is  not  where  the  fences  have 
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stood,  but  where  they  ought  now  to  stand.  The  determina- 
tion of  this  depends  upon  the  original  location  of  the  road. 
If  the  justices  and  surveyors  have  departed  from  this  location, 
and  by  mistake  or  caprice,  have  altered  and  widened  the  road 
different  from  the  original  laying,  then  the  objection  is  a  good 
one,  but  the  evidence  does  not  establish  such  departure. 
Other  points  argued  in  the  brief  are  not  assigned  as  causes 
for  setting  aside  the  reasons  filed,  and  are  not  decided. 

The  motion  to  quash  is  refused,  with  costs. 

Cited  in  Newbold  v.  Taylor,  17  Vr.  135. 


STATE,  WILLIAM  O.  E.  BOWNE,  PROSECUTOR,  v.   ISAAC  H. 
PIERSON  ET  AL. 

This  case  involves  substantially  the  same  questions  as  those 
decided  in  the  above  case,  relating  to  another  road  in  the 
same  township,  and  the  conclusion  is  the  same. 

The  motion  to  quash  is  refused,  with  costs. 


WILLIAM  H.  METLER  v.  THE  EASTON  AND  AMBOY  RAIL- 
ROAD COMPANY. 

1.  On  proceedings  to  condemn  lands  required  by  a  railroad  company, 
the  date  of  the  report  of  the  commissioners  is  the  time  with  reference 
to  which  the  valuation  of  the  land  and  damages  for  the  taking,  is  to  be 
made  by  the  jury  on  the  trial  of  the  appeal. 

2.  Interest  from  the  date  of  the  award  of  the  commissioners  should,  as  a 
general  rule,  be  allowed,  not  strictly  as  damages,  but  as  an  equitable 
mode  of  compensating  the  owner  for  the  necessary  delay  in  ultimately 
ascertaining  the  amount  he  is  entitled  to  be  paid. 

3.  This  general  rule  for  the  allowance  of  interest,  is  liable  to  be  controlled 
by  the  circumstances  of  each  case.  If  the  owner  has  had  the  profita- 
ble use  of  the  premises,  or  has  received  rents  pending  the  appeal, 
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these  circumstances  should  be  taken  into  account,  and  interest  abated 
accordingly. 

If  the  owner  is  the  sole  appellant,  and  the  verdict  is  not  in  excess  of 
the  award  of  the  commissioners,  interest  should  be  disallowed.  In 
that  event,  the  owner  is  the  cause  of  the  delay. 

If  the  company  is  also  an  appellant,  interest  should  be  allowed.  By 
its  appeal,  the  award  of  the  commissioners  is  superseded,  and  the 
power  of  the  owner  to  enforce  payment  of  his  compensation  is  sus- 
pended until  the  issue  is  tried. 

In  proceedings  under  statutes  for  the  condemnation  of  lands,  costs  are 
not  recoverable,  unless  given  by  the  statute;  and,  if  given  by  the 
statute,  the  allowance  of  them  in  any  case  will  depend  upon  the  terms 
of  the  enactment. 

The  charter  of  the  company  providing  that,  if  the  owner  appeals,  and 
the  jury  find  the  same  or  a  less  sum  than  the  company  shall  have 
offered,  or  the  commissioners  awarded,  the  costs  shall  be  paid  by  him ; 
held,  that  if  the  jury  find  a  less  sum  as  the  valuation  of  the  land  and 
damages  than  was  awarded  by  the  commissioners,  exclusive  of  interest, 
the  owner  who  appeals  must  pay  costs,  although  the  company  also 
appeals. 


Argued  at  June  Term,  1874,  before  Justices  Dalrimple 
and  Depue. 

For  the  plaintiff,  J.  F.  Dumont. 

For  the  defendants,  J.  G.  Shipman. 

Depue,  J.  The  Easton  and  Amboy  Railroad  Company, 
having  located  the  route  of  their  railroad  over  the  lands  of 
the  plaintiff,  and  being  unable  to  agree  with  him  for  the  use 
or  purchase  of  so  much  thereof  as  was  required  for  the  con- 
struction of  their  railroad,  obtained  the  appointment  of  com- 
missioners to  condemn  the  same,  under  the  eighth  section  of 
their  charter.  (Acts,  1872,  p.  317.)  The  commissioners 
awarded  the  gross  sum  of  $4120  as  the  value  of  the  land  and 
damages.  Both  parties,  being  dissatisfied,  appealed,  and  sep- 
arate rules  for  an  issue  were  granted.  These  rules  were  sub- 
sequently consolidated,  and  each  party  allowed  the  privilege 
of  taking;  down  the  issue  for  trial. 
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The  cause  was  noticed  for  trial  by  the  plaintiff,  who  carried 
down  the  record  to  the  circuit.  A  jury  also  was  struck  on 
his  application. 

On  the  trial,  the  jury,  by  their  verdict,  found  the  value  of 
the  lands  taken  to  be  the  sum  of  ^1155,  and  assessed  the 
damages  incident  to  the  taking,  at  the  sum  of  §2765,  and 
found  as  interest  on  these  two  sums,  the  sum  of  $225.92, 
making  the  entire  sum  of  $4145.92  for  land,  damages,  and 
interest.  This  sum  exceeds  the  amount  awarded  by  the  com- 
missioners, because  of  the  allowance  of  interest  from  the  date 
of  the  award  to  the  first  day  of  the  then  next  term  of  this  court. 
Exclusive  of  interest,  the  valuation  of  the  land  and  damages, 
as  made  by  the  jury,  is  less  than  the  amount  awarded  by  the 
commissioners. 

On  the  coming  in  of  the  postea,  the  defendant's  counsel  in-' 
sisted  that  judgment  should  be  entered  for  the  sum  found  by 
the  jury  as  the  value  of  the  land  and  damages,  excluding  the 
allowance  for  interest,  and  applied  for  an  allowance  of  costs 
to  the  defendants. 

The  time  when  the  appraisement  was  made  by  the  com- 
missioners is  the  period  wath  reference  to  which  the  valuation 
of  the  land  and  damages  for  the  taking  is  to  be  made  by  the 
jury  on  the  trial  of  the  appeal.  3Iontclair  M.  R.  Co.  v.  Ben- 
son, 7  Vroom  557.  On  such  valuation,  interest  from  the  date 
of  the  commissioners'  award  to  the  time  of  trial,  or  the  coming 
in  of  the  postea,  should,  as  a  general  rule,  be  allowed.  The 
report  of  the  commissioners  is  regarded  as  the  time  when  the 
condemnation  is  effected,  for  the  purpose  of  fixing  the  time, 
as  of  which  the  valuation  is  to  be  made.  But  the  title  of  the 
owner  is  not  divested  until  his  compensation  has  been  deter- 
mined by  a  jury,  if  desired,  and  has  been  paid.  Interest  for 
the  intermediate  period  is  allowable,  not  strictly  as  damages 
for  the  taking,  but  as  an  equitable  mode  of  compensating  the 
owner  for  the  necessary  delay  in  ultimately  ascertaining  the 
amount  he  is  entitled  to  be  paid,  and  as  the  means  of  reach- 
ing the  full  measure  of  the  just  compensation  which,  by  the 
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constitution,  must  precede  the  taking  of  the  property  of  a 
private  citizen  for  public  uses. 

This  general  rule  for  the  allowance  of  interest  is  liable  to 
be  controlled  by  the  circumstances  of  each  particular  case.  If 
the  owner  has  not  been  disturbed  in  the  possession,  and  has 
had  a  profitable  use  of  the  premises,  or  has  received  the  rents 
for  them  pending  the  appeal,  these  cu'cumstances  should  be 
taken  into  account  and  the  interest  abated  accordingly.  Pos- 
sibly, the  like  effect  may  be  given  to  a  tender  and  payment 
into  court,  where  the  statute  provides  for  such  proceeding. 

But  whatever  effect  the  fact  that  the  owner  has  enjoyed 
a  profit  from  the  lands  pending  the  appeal,  should  have  on 
the  allowance  of  interest,  advantage  must  be  taken  of  it  at 
the  trial.  It  is  said  in  this  case  that  the  property  condemned 
was  a  house  and  lot,  and  that  the  plaintiff  continued  to  re- 
ceive rents  after  the  report  of  the  commissioners  was  filed. 
If  that  be  so,  the  proof  should  have  been  laid  before  the 
court  at  the  trial,  and  the  attention  of  the  judge  called  to  it^ 
with  the  request  that  he  instruct  the  jury  to  take  into  consid- 
eration the  rents  received  in  making  an  allowance  of  interest. 
On  this  application  we  must  assume  that  this  question  was- 
correctly  dealt  with  by  the  court ;  and  that  no  abatement 
should  have  been  made  on  the  grounds  just  referred  to. 

By  the  postea  it  appears  that  the  jury  was  directed  to  make 
the  calculation  of  interest  separately,  that  it  might  be  sub- 
mitted to  this  court,  whether  the  plaintiff  was  entitled  to> 
interest.  It  is  contended  that  under  the  cu'cumstances  appear- 
ing on  the  record,  interest  should  be  disallowed. 

Interest  on  demands  of  this  character,  not  being  a  matter 
of  contract,  or  of  positive  law,  is  allowed  on  equitable  princi- 
ples, just  as  a  jury  is  directed  to  allow  interest  in  actions  of 
tort,  where  the  circumstances  are  such  that  complete  justice 
cannot  be  done  without  adding  to  the  damages  actually  sus- 
tained, interest  from  the  time  the  wrong  is  done. 

If  the  owner  is  the  sole  appellant,  and  the  verdict  of  the 
jury  should  not  be  in  excess  of  the  appraisement  of  the  com- 
missioners, interest  should  be  disallowed.     In  that  eveiit,  the 

Vol.  VIII.  p 
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postponement  of  the  receipt  of  the  compensation  adjudged  by 
the  commissioners  and  decided  by  the  jury  to  have  been 
adequate,  would  be  due  to  his  own  act.  To  allow  him  in- 
demnity for  such  delay  in  the  form  of  interest,  would  be 
unreasonable  and  unjust.  But  in  this  case  the  company  was 
also  an  appellant.  By  their  appeal,  the  award  of  the  com- 
missioners was  superseded,  and  the  power  of  the  owner  to 
enforce  payment  of  compensation  for  his  property,  was  sus- 
pended until  the  issue  was  tried,  and  a  new  appraisement 
obtained  by  a  jury.  The  trial  of  that  issue  the  plaintiff  would 
not  have  avoided  if  he  had  abandoned  his  own  appeal.  The 
act  of  the  company  in  appealing,  necessarily  imposed  the 
delay  incident  to  a  trial.  Under  such  circumstances,  the 
allowance  of  interest  would  be  just  and  equitable. 

Whether  costs  shall  be  allowed,  will  depend  on  the  con- 
struction given  to  the  company's  charter.  In  proceedings 
under  statutes  for  the  condemnation  of  lands,  costs  are  not 
recoverable  unless  given  by  the  statute ;  and  if  given  by  the 
statute,  the  allowance  of  them,  in  any  case,  will  depend  on  the 
terms  of  the  enactment.  Corrigal  v.  London  Railway  Com- 
pany, 5  M.  &  G.  124 ;  The  King  v.  Gardner,  Q  A.&  E.112; 
£eebe  v.  Mayor  and  Council  of  Newark,  4  Zah.  47. 

By  the  9th  section  of  the  defendant's  charter,  either  the 
company  or  the  owner  of  the  lands,  if  dissatisfied,  is  per- 
mitted to  appeal  by  an  application  to  the  Supreme  Court,  to 
set  aside  the  award,  on  good  cause  shown,  whereupon  an 
issue  is  to  be  awarded,  a  jury  to  be  struck,  a  view  had,  and  a 
trial  before  the  circuit  in  the  same  manner  as  other  issues  are 
triable.  At  the  trial,  it  is  made  the  duty  of  the  jury  to  assess 
the  value  of  the  land  and  damages  sustained. 

By  the  same  section,  it  is  provided  that  if  the  jury  shall 
find  a  greater  sum  than  the  commissioners  shall  have  awarded 
in  favor  of  the  owner,  judgment  thereon,  with  costs,  shall  be 
entered  against  the  company,  and  execution  awarded  therefor; 
but  if  the  said  jury  shall  be  applied  for  by  the  said  owner  or 
owners,  and  shall  find  the  same,  or  a  less  sum  than  the  com- 
pany shall  have  offered,  or  the  said  commissioners  awarded, 
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then  the  said  cost  to  be  paid  by  the  said  applicant  or  appli- 
cants, and  either  deducted  out  of  the  sum  found  by  the  jury, 
or  execution  awarded  therefor,  as  the  court  shall  direct."  The 
legal  effect  of  these  provisions  is  this :  A  verdict  on  a  valua- 
tion greater  than  that  of  the  commissioners,  will  entitle  the 
lowner  to  costs,  without  regard  to  which  party  appeals.  If  the 
company  is  the  appealing  party,  and  the  valuation  of  the  jury 
is  at  the  same  or  a  less  sum  than  that  of  the  commissioners, 
neither  party  is  entitled  to  costs.  But  if  the  owner  is  the  ap- 
pealing party,  and  the  jury  finds  the  same  or  a  less  sum  than 
the  commissioners  awarded,  he  must  pay  the  costs.  In  that 
event,  he  is  condemned  in  costs,  because  he  has  taken  an  un- 
successful appeal.  In  determining  the  liability  of  the  parties 
to  costs,  the  comparison  must  be  made  of  the  valuations  of 
the  jury  with  the  corresponding  valuations  of  the  commis- 
sioners, by  comparing  the  value  of  the  land  and  damages  as 
awarded  by  the  commisioners,  with  the  valuation  of  the  same 
by  the  jury.  From  this  problem,  the  element  of  interest 
must  be  eliminated.  This  construction  is  in  conformity  with 
the  exact  language  of  the  section,  and  in  harmony  with  the 
spirit  of  the  enactment.  On  this  comparison  of  the  verdict 
with  the  award,  the  jury  found  a  less  sum  as  the  "value  of 
the  land  and  damages  sustained,"  than  was  awarded  by  the 
commissioners.  Both  parties  appealed.  But,  nevertheless, 
the  plaintiff  was  an  appealing  party.  The  cause  was  noticed 
for  trial  by  him,  and  the  jury  struck  on  his  application.  In 
every  step  from  the  filing  of  the  commissioner's  report  until 
the  trial,  he  was  an  actor.  The  result  showed  that  more  than 
justice  had  been  done  for  him  by  the  commissioners,  and  that 
his  appeal  was  groundless.  For  taking  an  appeal  which  is 
followed  by  sncli  a  result,  the  statute  condemns  him  to  pay 
costs.  Let  judgment  be  entered  for  the  several  sums  found 
by  the  jury,  and  a  rule  be  entered  that  the  taxed  costs  of  the 
defendants  be  deducted  from  the  amount  of  the  judgment. 

Cited  in  Apperson  v.  Mutual  B.  L.  I.  Co.,  9  Vi-.  390;  Euckman  v.  Berg- 
holz,  9  Vr.  533;  Lehigh  Valley  B.  B.  Co.  v.  McFarland,  15  Vr.  677;  North 
H.  B.  B.  Co.  V.  Booraem,  1  Stew.  454 ;  Bedman  v.  Phila.,  M.  &  M.  B.  B. 
Co.,  6  Stew.  168;  New  York  &  O.  L.  B.  B.  Co.  v.  Stanley,  8  Stew.  286. 
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THE  STATE,  THE  MORRIS  AND  ESSEX  RAILROAD  COMPANY, 
PROSECUTORS,  v.  THE  COMMISSIONER  OF  RAILROAD 
TAXATION. 

1.  A  special  charter  may  be  repealed  by  a  general  law,  without  express 
words  declarative  of  the  intent  to  repeal.  Repeals  by  implication  are 
not  favored;  but  the  question  is  one  of  legislative  intent,  and  the 
intent  to  abrogate  the  particular  enactment  in  an  earlier  statute  by  a 
general  enactment  in  a  later  statute,  is  sufficiently  manifested  where 
the  provisions  of  the  two  statutes  are  so  inconsistent  that  they  cannot 
stand  together. 

2.  In  construing  a  statute  containing  a  general  enactment,  and  also  a 
particular  enactment,  the  effort  must  be,  in  the  first  instance,  to  har- 
monize all  the  provisions  of  the  statute,  by  construing  all  parts  to- 
gether, and  it  is  only  when  on  such  construction,  the  repugnancy  of 
specific  provisions  to  the  general  language  is  plainly  manifested,  that 
the  intent  of  the  legislature,  as  declared  in  the  general  enacting  part, 
is  superseded 

3.  The  reservation  of  the  right  of  alteration  and  repeal  in  the  charter  of 
a  corporation,  has  none  of  the  characteristics  of  a  mere  power,  which, 
when  once  exercised,  is  exhausted.  Its  efiect  is  on  the  legislative 
grant  itself,  to  prevent  its  becoming,  what  it  otherwise  might  become, 
a  contract  with  the  state.  An  act  containing  such  provision  confers  a 
mere  privilege,  subject  at  any  time  to  be  withdrawn  or  modified  at  the 
will  of  the  legislature. 

4.  The  legislature  may,  by  a  general  statute,  reserve  the  right  of  altera- 
tion and  repeal,  and  such  reservation  as  to  the  future  charters  will  have 
precisely  the  same  effect  as  if  inserted  in  each  charter. 

5.  The  sixth  section  of  the  general  corporation  act  of  1846  (Nix.  Dig, 
168)  is  not  limited  to  grants  of  corporate  franchises  and  privileges 
made  to  corporations  created  after  the  passage  of  that  act.  It  extends 
to  every  grant  of  franchise  and  privileges  thereafter  made  to  corpora- 
tions which  were  created  before  the  act  was  passed. 

6.  "'in  act  to  establisli  just  rules  for  the  taxation  of  railroad  corpora- 
tions, and  to  induce  their  acceptance  and  uniform  adoption,"  (Acts, 
187ii,  p.  112,)  deals  with  two  classes  of  corporations — the  one,  whose 
exemption  from  taxation  is  repealable ;  the  other,  those  which  have 
irrepealable  contracts  with  the  state  on  the  subject  of  taxation.  The 
former  are  made  taxable  under  the  first  section  of  the  act.  To  the 
latter,  the  legislature,  by  the  tenth  section,  makes  the  offer  to  substi- 
tute the  new  mode  of  taxation  for  the  former  one,  and  to  make  a  new 
contract  in  the  place  of  the  old  one,  if  s.ich  corporations  will  consent 
to  enter  into  the  new  arrangement. 

7.  The  Morris  and  Essex  Railroad  Company  was  incorporated  in  1835. 
The  incorporating  act  contained  a  provision  against  taxation  beyond 
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a  percentage  on  the  cost  of  the  road,  and  also  a  reservation  of  the 
right  to  alter  and  repeal.  By  the  third  section  of  a  supplement  passed 
in  1865,  a  change  was  made  in  the  time  when  the  tax  prescribed  in 
the  original  act  of  incorporation  should  become  payable,  with  a  pro- 
viso that  that  section  should  not  go  into  efiiect  or  be  binding,  until  the 
company,  by  an  instrument  duly  executed  under  its  corporate  seal, 
and  tiled  in  the  office  of  the  Secretary  of  State,  should  signify  its  assent 
thereto.  A  certificate  of  assent  was  duly  filed.  Held — (1.)  That  the 
provision  in  the  supplement  of  1865,  that  the  third  section  should  not 
go  into  effect  or  be  binding,  until  acceptance  by  the  company,  gave 
the  company  a  mere  privilege  of  choice,  when  the  tax  originally  pre- 
scribed should  become  payable,  and  did  not  give  it  additional  force  as 
a  contract  with  the  state ;  and,  (2.)  That  the  provision  for  taxing  the 
company  under  the  supplement  was  repealed  by  implication  by  the 
general  railroad  tax  act  of  1873 ;  and  that  the  company  is  taxable  in 
the  manner  prescribed  in  the  first  secton  of  the  latter  act. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  February  Term,  1874,  before  Justices  Bedle 
and  Depue. 

For  the  prosecutors,  Jacob  Vanatta. 

For  the  defendant,  J.  Weart  and  H.  Gilchrist,  Attorney- 
General. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  By  the  third  section  of  the  supplement  to  the 
charter  of  the  prosecutors,  approved  on  the  23d  of  March, 
1865,  they  were  exempted  from  taxation,  except  the  tax  of 
one-half  of  one  per  centum  on  the  cost  of  their  road,  which 
they  were  required  to  pay  in  lieu  of  all  other  taxes.  Mc- 
Gavisk  V.  The  State,  Morris  and  Essex  R.  R.  Co.,  pros.,  5 
Vroom  509 ;  The  State,  Morris  and  Essex  R.  R.  Co.,  pros., 
V.  Haight,  Receiver,  6  Vroom  40. 

Under  the  provisions  of  an  act  of  the  legislature,  ajiproved 
April  2d,  1873,  {Acts,  1873,  p.  112,)  the  commissioner  of 
railroad  taxation  returned  to  the  comptroller  a  valuation  of 
property  owned  by  the  prosecutors,  and  used  and  occupied  by 
them  for  railroad  purposes,  amounting  to  the  sum  of  $2,089,- 
520.00,  with  the  view  to  subject  the  jiro.secutors  to  taxation 
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on  that  valuation  for  county,  township  and  municipal  pur- 
poses. 

The  property  included  in  this  return  embraces  the  trunk  line 
of  the  prosecutors  from  Hoboken  to  Phillipsburg,  and  is  such 
as  they  were  not  liable  to  taxation  upon,  under  the  exemp- 
tion in  the  supplement  to  their  charter  above  referred  to. 

The  question  for  decision  is,  whether  the  section  of  the 
supplement  to  the  company's  charter,  which  exempts  them 
from  taxation,  with  the  exception  of  the  per  centum  to  be  paid 
to  the  state,  is  repealed  by  the  act  of  1873. 

The  eleventh  section  of  the  latter  act  declares  that  all  acts 
and  parts  of  acts  inconsistent  therewith  are  repealed.  If  the 
case  rested  solely  on  this  repealing  cause.  The  State  v.  Branin, 
3  Zah.  485,  and  The  Stale  v.  Minton,  lb.  529,  would  be 
decisive  on  the  subject. 

The  contention  of  the  counsel  of  the  defendants  is,  that  the 
provisions  contained  in  the  body  of  the  act  of  1873,  are  so 
inconsistent  with  the  exempting  clause  of  the  company's 
charter,  that  a  repeal  of  the  latter  results  as  a  necessary  impli- 
cation, without  any  express  declaration  of  an  intention  to 
repeal. 

There  is  no  rule  of  law  which  prohibits  the  repeal  of  a 
special  charter  by  a  general  law.  Tlie  3Iechanics  and  Traders 
Bank  v.  Bridges,  1  Vroom  112.  Nor  is  there  any  principle 
of  law  forbidding  such  repeal,  without  the  use  of  express 
words  declarative  of  the  legislative  intent  to  repeal  the  earlier 
statute.  Repeals  by  implication  are  not  favored.  But  the 
question  is  always  one  of  legislative  intent,  and  the  intent  to 
abrogate  the  particular  enactment  in  an  earlier  statute  by  a 
general  enactment  in  a  later  statute,  is  sufficiently  manifested 
where  the  provisions  of  the  two  enactments  are  so  inconsistent 
that  they  cannot  stand  together.  The  King  v.  Trustees  of 
Northleach  and  Witney  Roads,  5  B.  &  Ad.  978  ;  Daw  v.  Metro- 
politan  Board  of  Works,  12  C.  B.  {N.  S.)  161 ;  The  Gi-eat 
Central  Gas  Consumers  Co.  v.  Clarke,  13  C.  B.  (N.  S.)  837  ; 
Conservators  of  the  Thames  v.  Hall,  Laio  Rep.,  3  C.  P.  415  j 
Industrial  School  District  v.  Whitehead,  2  Beas.  290. 
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The  title  of  the  act  of  1873  is,  "An  act  to  establish  just 
rules  for  the  taxation  of  railroad  corporations,  and  to  induce 
their  acceptance  and  uniform  adoption."  The  act  is  prefaced 
by  a  preamble,  which  recites  that,  "  Whereas,  for  the  encour- 
agement of  railroad  enterprise,  laws  creating  and  regulating 
railways  in  this  state,  usually  provide  for  the  payment  by 
them,  in  consideration  of  their  charter  privileges,  of  a  fixed 
rate  upon  their  capital  stock,  or  the  cost  of  their  works  in  lieu 
of  all  other  jjublic  impositions  whatever ;  and  whereas,  it  is 
nevertheless  contended,  that  the  property  of  such  corpora- 
tions being  largely  acquired  for  or  through  the  growth  and 
extension  of  their  prosperity,  should  contribute  to  the  charges 
and  expenses  essential  for  municipal  and  coimty  purposes ; 
and  whereas,  it  is  desirable,  in  order  to  the  avoidance  of  liti- 
gation and  future  dissatisfaction,  that  such  municipal  and 
county  taxation  shall  be  authorized,  and  that  the  same  shall 
be  permanently  fixed  and  regulated."  * 

By  the  first  section  it  is  enacted,  "  That  all  taxation  upon 
all  railroad  companies  occupying  and  using  railroads  in  this 
state,  whether  as  lessees  or  otherwise,  shall  hereafter  be  made 
as  follows :  First.  Such  companies  shall  pay  upon  the  cost, 
equipment  and  appendages  of  said  railroads  respectively,  a 
state  tax,  after  such  rate  of  taxation  as  may  have  heretofore 
been  fixed  by  law  upon  such  companies,  or  in  default  thereof, 
after  the  rate  of  one-half  of  one  percentum  upon  such  cost. 
Second.  Upon  all  the  real  property  by  them  as  aforesaid 
occupied,  used  or  owned  for  the  purposes  of  their  road  or 
otherwise,  excepting  their  main  stem  or  road  bed  and  track 
not  exceeding  one  hundred  feet  in  width,  such  companies 
shall  pay  a  county  and  municipal  tax  for  the  benefit  of  the 
counties,  townships  and  cities  respectively  where  the  same  is 
situate,  after  the  rate  of  one  per  centum  upon  a  valuation 
thereof,  and  of  all  improvements  thereon,  not  by  way  of 
repairs,  now  or  hereafter  to  be  made,  which  valuation  shall 
be  made  as  hereinafter  stated ;  provided,  however,  tliat  at  the 
termini  of  their  said  roads,  each  company  hold  a  tract  of  land 

*Bai.,  p.  1166, 
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not  exceeding  ten  acres,  to  be  in  one  parcel,  which,  with  the 
buildings  and  improvements  thereon,  sliall  be  free  from  the 
payment  of  county,  township  and  municipal  taxes  whatsoever." 

The  language  of  this  section,  that  "  all  taxation  upon  all 
railroad  companies  occupying  and  using  railroads  in  this 
state,  whether  as  lessees  or  otherwise,  shall  hereafter  be  made 
as  follows,"  is  so  general  and  comprehensive  that  the  legisla- 
tive intent  is  left  in  no  doubt.  It  includes  in  its  provisions 
every  company  operating  a  railroad  within  the  state,  either 
under  a  ciiarter  for  that  purpose,  or  as  lessees,  or  under  any 
other  arrangement,  as  a  subject  for  taxation,  and  prescribes 
an  uniform  rule  for  imposing  such  taxation.  An  uniform 
rule  must  necessarily  be  the  only  rule  applicable  to  the  entire 
class  of  subjects  embraced  within  the  purview  of  the  statute. 
"Where  the  legislative  intent  is  clearly  manifested  to  establish 
the  only  rule  that  should  govern,  it  operates  by  necessary  im- 
plication as  a  repeal  of  all  prior  statutes  in  which  a  different 
rule  was  adopted.  Both  statutes  being  incapable  of  being 
executed,  the  earlier  must  yield  to  the  later.  Industrial  School 
District  v.  Whitehead,  2  Beas.  290;  Sedg.  on  Statutes  124-5. 

The  legislative  intent  to  include  all  railroads  within  the 
scheme  of  taxation  proposed  in  the  first  section  of  the  act  of 
1873,  is  so  clearly  expressed  as  to  admit  of  no  doubt ;  and 
the  mode  of  taxation  therein  established  is  so  plainly  repug- 
nant to  the  special  provisions  for  taxing  the  prosecutors  under 
the  supplement  to  their  charter  of  1865,  that  the  power  of 
taxation  under  both  statutes  cannot  be  exercised  consistently 
with  the  legislative  intent,  as  declared  in  the  later  statute. 
Under  such  circumstances  the  earlier  statute  is  necessarily  re- 
pealed by  the  later.  Daio  v.  Metropolitan  Board  of  Works 
12  a  B.  (K  S.)  161. 

But  it  was  argued  that  the  general  language  of  the  first 
section  of  the  statute  is  qualified  and  limited  by  the  tenth 
section  of  the  same  statute.  That  section  is  preceded  by  a 
preamble  explanatory  of  the  meaning  of  the  body  of  the 
section.  The  preamble  and  section  are  in  the  following 
words :    "  and  lohereas,  certain  railroad  corporations  owning 
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or  occupying  railroads  in  this  state,  claim  exemption  from  all 
taxation,  whether  state,  county  or  municipal,  further  than  is 
provided  for  by  the  charters  or  by  special  laws  for  their 
benefit  now  existing,  which  claims,  even  if  legal,  subject  said 
corporations  to  public  ill-will,  and  make  it  their  interest  to 
forego  the  same  and  agree  to  the  scheme  of  taxation  hereby 
established ;  now  therefore,  he  it  enacted,  that  any  such  rail- 
road corporation  may,  within  six  months  from  the  approval 
of  this  act,  make  and  execute  under  their  common  seal  and 
the  signature  of  their  president,  and  file  in  the  office  of  the 
secretary  of  state,  a  declaration  in  writing,  surrendering  all 
claim  to  exemption  from  taxation  by  them  heretofore  had  or 
made,  and  accepting  the  provisions  of  this  act  in  lieu  thereof." 

The  contention  was  that  this  section  provided  specially  for 
the  taxation  of  railroad  corporations  having  special  provisions 
in  their  charters  on  the  subject  of  taxation,  without  regard  to 
the  consideration  whether  such  provisions  were  repealable  or 
not;  and  that,  therefore,  on  the  rule  of  construction  that 
where  there  is  a  particular  enactment  and  a  general  enactment 
in  the  same  statute,  and  the  latter  in  its  most  comprehensive 
sense  would  include  what  is  embraced  in  the  former,  the 
particular  enactment  must  be  operative  and  the  general  enact- 
ment must  be  taken  to  affect  only  such  cases  within  its  general 
language  as  are  not  within  the  provisions  of  the  particular 
enactment.  This,  in  substance,  is  a  rule  of  construction 
adopted  by  Sir  John  Eomilly,  M.  R.,  in  Pretty  v.  Solly,  26 
Beav.  610,  and  De  Winton  v.  Mayor  of  Brecon,  lb.  533 ;  S. 
C,  5  Jurist  (iV.  S.)  883,  and  is  nothing  more  than  another  form 
of  giving  expression  to  the  principle  that  the  general  legisla- 
tion on  a  particular  subject  must  give  way  to  special  legislation 
on  the  same  subject.  State  v.  ClarJc,  1  Dutcher  54 ;  State, 
Tainter,  pros.,  v.  3Iayor,  &c.,  of  Morristown,  4  Vroom  61. 

But  this  rule  is  subordinate  to  the  cardinal  principle  for 
the  construction  of  statutes,  that  they  are  to  be  so  construed 
that  if  possible  full  effect  shall  be  given  to  all  parts  of  the 
statute.  This  latter  rule  must  be  applied  to  ascertain  wherein 
language,  which  is  specific,  necessarily  comes  in  conflict  with 
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other  language,  which  is  general.  The  effort  must,  in  the 
first  instance,  be  to  harmonize  all  the  provisions  of  the  statute 
by  construing  all  parts  together,  and  it  is  only  when,  on  such 
construction,  the  repugnancy  of  specific  provisions  to  the  gen- 
eral language  is  plainly  manifested  that  the  intent  of  the 
legislature,  as  declared  in  the  general  enacting  part  of  the 
statute,  is  superseded. 

To  give  to  the  tenth  section  a  construction  which  will 
embrace  in  its  provisions  all  railroad  companies  having  special 
provisions  in  their  charters  on  the  subject  of  taxation,  irre- 
spective of  the  question  whether  such  provisions  are  repeal- 
able  or  irrepealable,  will  defeat  the  obvious  purpose  of  the 
act.  It  is  a  historical  fact  that  nearly  every  corporation  of 
this  kind  existing  in  this  state,  has  special  provisions  on  this 
subject  in  its  charter.  Certainly,  none  are  without  such  privi- 
leges whose  property  is  of  sufficient  consequence  to  make  it 
worth  while  to  frame  a  comjsrehensive  system  of  taxation  such 
as  is  contemplated  by  the  act  of  1873,  with  a  view  to  increase 
the  public  revenues. 

The  first  pai*agraph  of  the  preamble  is  general  enough  in 
expression  to  give  countenance  to  such  construction,  but  the 
succeeding  paragraph  shows  that  the  mind  of  the  draftsman 
was  directed  to  corporations  of  that  class,  whose  consent  was 
necessary  to  effect  the  abrogation  of  the  special  laws  enacted 
for  their  benefit,  and  in  the  body  of  the  section,  provision  is 
made,  not  for  taxation,  but  for  the  surrender  of  their  special 
privileges,  and  the  acceptance  of  the  provisions  of  the  act. 
Contrasting  the  language  of  this  section  with  the  general  pre- 
amble prefixed  to  the  entire  act,  referring  to  the  usual  course 
of  former  legislation  for  the  encouragement  of  railroad  enter- 
prise, to  provide  for  the  payment  of  a  fixed  compensation  in 
lieu  of  other  taxes,  and  the  positive  enactment  in  the  first 
section,  that  all  railroads,  &c.,  "shall  pay  upon  the  cost^ 
equipment  and  appendages  of  said  railroads,  respectively,  a 
state  tax,  after  such  rate  as  may  have  heretofore  been  fixed  by 
law  upon  such  companies,"  &c.,  in  addition  to  the  other  tax 
imposed  in  that  section,  it  is  obvious  that  the  tenth  section  is 
applicable  only  to  such  corporations  as  by  irrepealable  con- 
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tracts  in  their  charters,  are  beyond  the  power  of  the  legislature 
to  compel  submission  to  the  taxation  imposed  by  the  first 
section. 

On  this  construction  the  legislature  must  be  regarded  as 
dealing  with  two  classes  of  corporations, — the  one  whose  ex- 
emption from  taxation  is  repealable ;  the  other,  those  which 
have  irrepealable  contracts  with  the  state  on  the  subject  of 
taxation.  The  former  are  made  taxable  by  the  first  section 
of  the  act.  To  the  latter  the  legislature,  by  the  tenth  section, 
makes  the  offer  to  substitute  the  new  mode  of  taxation  for 
the  former  one,  and  to  make  a  new  contract  in  place  of  the 
old  one,  if  such  corporations  will  consent  to  enter  into  the 
new  arrangement. 

Whether  the  proceedings  under  review  should  be  affirmed 
or  reversed,  will  depend  then  on  the  solution  of  the  question, 
whether  the  prosecutors  are  of  the  first  or  the  second  of  these- 
classes  of  corporations. 

The  prosecutors  were  incorporated  in  1835.  {Acts,  1835,. 
p.  25.)  In  the  act  of  incorporation  was  a  provision  against 
taxation  beyond  a  percentage  on  the  cost  of  the  road.  But, 
by  the  twentieth  section,  the  legislature  reserved  to  themselves- 
the  right  to  alter,  amend,  or  repeal,  whenever  they  should 
think  proper.  This  section  was  repealed  by  the  supplement 
to  the  company's  charter  of  March  2d,  1836,  in  which,  by  the- 
seventh  section,  the  legislature  reserved  to  themselves  the 
right  to  alter  or  amend  this  supplement,  and  the  act  to  which 
it  was  a  supplement,  whenever  the  public  good  may  require 
it.  {Acts,  1836,  p.  223.)  The  power  of  the  legislature, 
under  the  reservation  in  the  latter  section,  to  repeal  the  pro- 
vision in  the  original  charter,  exempting  the  company  from 
general  taxation,  and  to  bring  it  within  the  operation  of  a 
general  tax  law,  is  settled  by  the  decision  of  this  court  and  of 
the  Court  of  Errors,  in  The  State  v.  3Iilkr,  1  Vroom  368 ;  2 
Vroom  521. 

But  it  was  argued  by  counsel,  that  this  power  of  repeal,, 
having  been  exercised  by  the  tax  act  of  1862,  was  exhausted.. 
This   argument  was   based    on  a  misconception  of  the  legal 
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•effect  of  a  provision  of  this  kind.  It  has  none  of  the  charac- 
teristics of  a  mere  power.  Its  effect  is  upon  the  legislative 
grant  itself,  to  prevent  its  becoming — what  it  otherwise  might 
become — a  contract  with  the  state.  This  is  clearly  shown  in 
the  opinion  of  the  Chief  Justice,  in  The  State  v.  Jersey  City,  2 

Vroom  575,  579.  As  was  said  by  Mr.  Justice  Scudder,  in  The 
State,  Orange  and  Newark  H.  R.  R.  Co.,  pros.,  v.  Douglass,  5 

Vroom  85,  the  expression,  that  a  charter  of  incorporation  is  a 
contract,  must  be  understood  to  refer  to  a  private  corporation 
witli  an  irrepealable  charter.  An  act  granting  an  exemption 
from  taxation  containing  such  provision  for  future  alteration 
or  repeal,  confers  a  mere  privilege,  which  is  nothing  more  than 
.a  legislative  concession  voluntarily  made,  subject  at  any  time 
to  be  withdrawn  or  modified  at  the  will  of  the  legislature. 
Reetor  of  Christ  Church  v.  County  of  Philadelphia,  24  Hoiu. 
300 ;  The  People  v.  The  Comm.  of  Taxes  of  N.  Y.,  47  N.  Y. 
■501. 

It  was  further  contended  that,  by  the  supplement  to  their 
charter,  passed  March  23d,  1865,  the  prosecutors  obtained  a 
contract  with  the  state,  which  is  unalterable  by  subsequent 
legislation  without  their  consent. 

The  third  section  of  the  supplement  of  1865  provides  that 
the  tax  of  one-half  of  one  per  cent.,  stij)ulatd  in  the  original 
;act  of  incorporation,  shall  be  payable  at  the  expiration  of  one 
year  from  the  time  the  road  shall  be  open  and  in  use  to  Phil- 
lipsburg,  and  annually  thereafter,  and  shall  be  in  lieu  of  all 
other  taxation.  By  a  proviso  annexed,  it  was  provided  that 
"this  section  should  not  go  into  effect  or  be  binding  upon  the 
said  company,  until  the  said  company,  by  an  instrument  duly 
executed  under  its  corporate  seal,  and  filed  in  the  office  of  the 
Secretary  of  State,  shall  have  signified  its  assent  thereto.  A 
certificate  of  assent  was  duly  filed.  (Acts,  1865,  pp.  555, 
961.)  This  act  must  be  construed  in  connection  with  the 
original  act  of  incorporation,  which,  by  express  reservation, 
the  legislature  had  power  to  alter  and  repeal.  In  any  case, 
it  will  be  difficult  to  give  to  a  supplement  to  a  charter,  in 
•express  terms  repealable,  the  quality  of  irrepealability  which 
the  original  act  does  not  possess.     It  Avould  seem  that,  when  the 
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legislature  exercises  its  power  of  alteration  or  repeal  over  the 
original  act,  a  suj)plement,  simply  amendatory  of  its  provis- 
ions, must,  of  necessity,  go  with  it. 

But,  be  that  as  it  may,  the  supplement  of  1865  was  passed 
after  the  general  corporation  act  of  1846.  (Nix.  Dig.  168.) 
By  the  sixth  section  of  the  latter  act,  it  is  provided  that  the 
charter  of  every  corporation  thereafter  granted  by  the  legisla- 
ture, should  be  subject  to  alteration,  suspension,  and  repeal, 
in  the  discretion  of  the  legislature. 

It  is  competent  for  the  legislature  to  reserve  the  right  of 
alteration  and  repeal  by  general  statute;  and  such  reserva- 
tion, as  to  future  charters,  will  have  precisely  the  same  effect 
as  if  inserted  in  the  charter.  Under  a  general  statute  of  this 
description,  charters  of  incorporated  companies  thereafter 
granted,  are  repealable,  although  there  is  no  clause  in  the 
charter  reserving  such  right.  Story  v.  Jersey  City  and  Bergen 
Plank  Road  Co.,  1  C.  E.  Green  14 ;  The  State,  Warren  R^ 
R.  Co.,  pros.,  V.  Person,  3  Vroom  134,  566 ;  Tomlinson  v.. 
Jessup,  15  Wall.  454;  lliller  v.  The  State,  lb.  478. 

The  insistment  of  counsel  is,  that  the  sixth  section  of  the 
general  corporation  law  is  only  applicable  to  corporations 
created  after  that  act  was  passed,  and  that,  inasmuch  as  the 
charter  of  this  company  was  previously  granted,  that  section 
is  inapplicable  to  any  supplement  to  its  charter,  even  if  passed 
after  the  passage  of  the  general  corporation  act.  This  con- 
struction would  do  violence  to  the  plain  language  of  the 
section  of  the  general  law  under  consideration.  The  language 
is  not,  that  the  power  of  alteration  and  repeal  is  reserved 
over  charters  of  corporations  thereafter  created,  but  that  the 
charter  of  every  corporation  thereafter  granted  shall  be  subject 
to  such  alteration,  suspension,  and  repeal. 

As  applied  to  corporations,  every  grant  of  franchises  is  a 
charter.  It  may  be  a  grant  of  the  mere  franchise  of  being  a 
corporation,  or  a  grant  of  powers  to  a  corporation  already  in 
exist'jnce.  In  either  case,  the  grant  is  the  company's  charter 
to  exercise  the  rights  and  privileges,  and  enjoy  the  immuni- 
ties granted.     Bouvier  defines  the  word  "  charter "  to  be,  a 
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grant  made  by  the  sovereign,  either  to  the  whole  people,  or 
to  a  portion  of  them,  securing  to  them  the  enjoyment  of  certain 
rights.  Bouvier's  Laio  Die,  "  Charter."  ''  All  franchises," 
says  Chief  Baron  Comyn,  "  are  derived  from  the  king,  and 
ought  to  be  claimed  by  charter."  Com.  Dig.,  " Franchises" 
A.  71.  "Besides  the  charter  of  incorporation,  a  body  politic 
has  granted  to  it  other  charters,  by  "vvhich  the  crown,  from 
time  to  time,  adds  to  or  modifies  the  powers,"  &c.  Grant  on 
Corp.  13. 

By  the  supplement  of  1865,  the  prosecutors  were  authorized 
to  lay  out  and  construct  two  branch  roads,  and  to  acquire 
lands  for  that  purpose  by  condemnation,  and  also  to  construct 
a  bridge  over  the  Passaic  river.  The  section  concerning  tax- 
ation, above  referred  to,  is  the  thirty-fifth  section  of  this  act. 
Jts  provisions  are  not  restricted  to  the  works  authorized  to 
he  constructed  by  the  supplement,  but  extend  to  roads  con- 
structed under  the  original  charter,  and  prior  supplements. 
The  act,  in  all  its  parts,  whether  relative  to  the  construction 
of  branch  roads,  or  to  taxation  on  new  or  former  roads,  is  the 
•company's  charter  for  the  exercise  of  the  powers  and  "fran- 
chises, and  the  enjoyment  of  all  the  privileges  and  immunities 
thereby  granted.  As  such,  the  sixth  section  of  the  general 
corporation  act  became  incorporated  into  it,  and  all,  or  any 
of  its  provisions,  whether  they  be  such  as  authorized  the  con- 
struction of  new  roads,  or  such  as  provide  for  the  taxation  of 
the  company  on  all  its  property,  are  made  thereby  subject  to 
alteration  or  repeal. 

Nor  can  I  yield  assent  to  the  proposition  that  the  provision 
that  this  section  should  not  go  into  effect  or  be  binding  on 
the  company  until  acceptance  by  the  company  gave  it  an 
additional  force  as  against  the  state. 

The  sixth  section  of  the  corporation  act  is  a  general  provision, 
applicable  to  all  grants  of  franchises  to  corporations  thereafter 
made.  The  object  the  legislature  had  in  view  in  its  adoption 
was  to  retain  control  over  legislative  grants,  that  rights 
hastily  granted,  and  without  consideration,  might  be  resumed 
when  found  to  be  impolitic.     Its  effect  on  subsequent  grants 
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of  franchises  has  already  been  considered.  Its  provisions  be- 
came incorporated  into  every  grant  of  that  kind  subsequently- 
made,  unless  the  contrary  intent  clearly  appears. 

The  power  reserved  is  the  sovereign  power  of  legislation. 
The  intent  to  relinquish  this  sovereign  right  in  any  particular 
case,  and  surrender  it  in  favor  of  any  corporation  or  indi- 
vidual, will  not  arise  by  intendment.  It  can  only  be  derived 
from  express  language  or  unequivocal  import,  and  it  must 
appear  that  the  legislature  not  only  intended  to  grant  the 
franchise,  but  also  to  surrender  the  power  of  alteration  and 
repeal. 

Taxation  of  the  prosecutors  was  in  the  first  instance  pro- 
vided for  by  the  fifteenth  section  of  their  act  of  incorporation. 
The  taxation  therein  stipulated  was  subject  to  alteration  and 
repeal  when  the  act  of  1865  was  passed,  and  the  consent  of 
the  company  was  not  necessary  to  give  effect  to  any  new  mode 
of  taxation  the  legislature  might  devise.  The  company  had 
not  then  an  irrepealable  contract  to  rest  upon.  All  the  legis- 
lature had  conceded  was  the  privilege  of  relief  from  the  gen- 
eral taxation,  so  long  as  it  abstained  from  imposing  other 
taxation. 

The  supplement  of  1865  did  not  alter  the  rate  or  quantum 
of  taxation.  The  only  change  made  was  in  making  it  paya- 
ble when  the  road  should  be  open  and  in  use  to  Phillipsburg, 
instead  of  when  the  net  proceeds  amounted  to  seven  per  cen- 
tum on  its  cost,  and  the  option  was  given  to  the  company  to 
elect  at  which  period  payment  should  commence,  as  might  be 
most  conducive  to  its  interests.  A  new  privilege  of  choice 
when  the  tax  originally  prescribed  should  become  payable, 
was  merely  accorded  to  the  company.  There  is  not,  in  the 
language  used  in  these  provisions,  anything  indicating  an 
intent  to  make  the  new  arrangement  more  permanent  than 
the  former  one,  much  less  that  clear  and  decisive  expression 
of  legislative  intent,  which  is  necessary  to  effect  a  surrender 
of  the  sovereign  power  of  legislation,  especially  on  the  subject 
of  taxation.  The  additional  language,  that  such  tax  "shall 
be  in  lieu  and  satisfaction  of  all  other  taxation  or  imposition 
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■whatsoever,  by  or  under  the  authority  of  this  state,  or  any  law 
thereof,"  in  legal  effect  is  the  same  as  the  proviso  annexed  to 
the  fifteenth  section  of  the  act  of  incorporation.  In  numerous 
cases  it  has  been  held  in  this  state  that  similar  lano-uage  has 
not  the  effect  to  create  a  contract  in  charters  in  which  a  power 
of  alteration  and  repeal  is  reserved.  As  has  already  been 
shown,  the  effect  of  the  sixth  section  of  the  general  corporation 
act  upon  charters  jDassed  after  its  adoption,  is  to  save  to  the 
legislature  the  same  power  of  alteration  as  if  its  provisions 
were  expressly  embodied  in  such  acts. 

The  prosecutors  not  having  an  irrepealable  contract  with 
the  state  on  the  subject  of  taxation,  are  liable  to  taxation 
under  the  first  section  of  the  act  of  1873,  and  the  proceedings 
should  be  affirmed. 

Affirmed,  9  Vr.  472. 

Cited  in  State  v.  Newark,  10  Vr.  391  ;  State  v.  Mutchler,  12  Vr.  97 ;  New 
Brunswick  v.  Williamson,  15  Vr.  167  ;  Mulligan  v.  Cavanagh,  17  Vr.  49 ;. 
American  D.  &  1.  Co.  v.  Trustees,  &c.,  8  Stew.  Eq.  253. 


THE  STATE,  THE  UNITED  RAILROAD  AND  CANAL  COM- 
PANY. PROSECUTORS,  v.  THE  COMMISSIONER  OF  RAIL- 
ROAD TAXATION. 

1,  When  the  Delaware  and  Raritan  Canal  Company,  the  Camden  and 
Amboy  Railroad  Company,  and  the  New  Jersey  Railroad  and  Trans- 
portation Company  were  consolidated  into  one  corporation  by  the 
name  of  The  United  Railroad  and  Canal  Company,  by  the  acts  of 
1867  and  1872,  each  of  these  corporations  had  an  irrepealable  contract 
with  the  state,  on  the  subject  of  taxation,  which  was  embodied  in  the 
consolidating  act. 

2.  A  corporation  having  an  irrepealable  charter  which  provides  for  a 
special  mode  of  taxation,  and  that  "  no  other  or  further  tax  or  impo- 
sition shall  be  levied  or  imposed  upon  the  said  company,"  may  consent 
to  other  taxation,  or  a  diflerent  mode  of  assessment  from  that  specified 
in  its  charier,  by  the  acceptance  of  subsequent  legislative  acts,  without 
impairing  the  exemption  from  general  taxation  contained  in  its 
charter.  In  such  event,  the  new  taxation  becomes  part  of  the  original 
contract,  and  modifies  its  terms  to  that  extent,  leaving  the  restriction 
therein  on  further  taxation  in  full  force. 
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3,  A  grant  of  lands  of  the  state  to  a  corporation  by  an  act  of  the  legisla- 
tui'e,  for  an  actual  consideration,  is  a  conveyance,  and  the  grantee  takes, 
not  as  the  recipient  of  corporate  franchises,  but  as  owner  by  the  same 
title  as  would  be  acquired  by  an  individual  grantee,  and  with  all  the 
rights  and  privileges  annexed.  An  exemption  from  general  taxation 
contained  in  such  legislative  grant,  is  a  right  which  gives  value  to  the 
estate,  and  is  part  of  the  thing  granted,  and  cannot  be  modified  or  re- 
pealed without  the  consent  of  the  grantee. 

4.  The  United  Railroad  and  Canal  Company  having  an  irrepealable 
charter  and  a  contract  therein  with  the  state  on  the  subject  of  taxation, 
is  not  taxable  under  the  first  section  of  the  general  railroad  tax  law  of 
1873,  {Ads,  1873,  p.  112,)  and  not  having  surrendered  their  former 
contract  and  accepted  the  provisions  of  that  act  in  lieu  thereof,  has 
not  subjected  itself  to  taxation,  as  provided  by  the  tenth  section. 

On  certiorari.     In  matter  of  taxation. 

Argued  at  June  Term,  1874,  before  Justices  Daleimple, 
Depue  and  Van  Syckel. 

For  the  prosecutors,  J.  B.  Vredenburgh  and  1.  W.  Scudder, 

For  the  defendant,  /.  H.  lAppincott  and  /.  Weart. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  commissioner  of  railroad  taxation  has 
returned  to  the  comptroller  a  valuation  of  property  of  the 
prosecutors,  amounting  to  the  sum  of  $5,860,875,  with  a  view 
to  subject  the  prosecutors  to  taxation  for  county,  township 
and  municipal  purposes,  under  the  act  of  the  legislature,  ap- 
proved April  2d,  1873.     {Ads,  1873,  p.  112.)* 

The  act  under  which  these  proceedings  were  taken,  is  the 
same  which  was  construed  in  the  opinion  delivered  in  the  case 
of  The  State,  The  Morris  and  Essex  B.  R.  Co.,  pros.,  v.  The 
Commissioner  of  Railroad  Taxation,  ante  p.  228.  It  was  de- 
cided in  that  case  that  the  act  of  1873  provided  for  the  taxa- 
tion of  two  classes  of  corporations — those  which  had  irrepeal- 
able contracts  with  the  state  on  that  subject,  and  those  which 
had  not ;  and  that  the  latter  were  taxable  under  the  first 
section  of  the  act,  and  the  former  under  the  tenth  section. 

By  the  tenth  section  the  legislature  did  not  impose   any 

*  Bev.,p.  1166. 

Vol.  VIII.  Q 
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taxation.  It  merely  tendered  to  the  corporations  therein 
referred  to  a  proposition,  giving  them  the  option  to  accept 
the  mode  of  taxation  adopted  in  the  first  section,  in  lieu  of 
that  which  was  provided  for  in  their  charters,  or  by  special 
laws  for  their  benefit.  Indeed,  with  respect  to  corporations 
of  that  class,  the  legislature  was  precluded  by  constitutional 
prohibition  from  proceeding  further. 

As  stated  in  the  opinion  in  that  case,  the  inquiry  must  be, 
whether  the  prosecutors  come  within  the  first  or  second 
classes  of  corporations  embraced  in  that  act. 

The  prosecutors  are  a  corporation  created  by  the  acts  of 
1867,  {p.  114,)  and  1872,  {pp.  567,  1402,)  by  the  consolida- 
tion of  the  Delaware  and  Raritan  Canal  Company,  and  Cam- 
den and  Amboy  Railroad  Company,  and  the  New  Jersey 
Railroad  and  Transportation  Company.  The  first  two  of 
these  companies  have  been  consolidated  into  one  corporation 
by  the  act  of  February  15th,  1831 ;  and  the  consolidation, 
which  was  effected  by  the  acts  of  1867  and  1872,  was  that  of 
these  two  companies  with  the  New  Jersey  Railroad  and 
Transportation  Company. 

The  Delaware  and  Raritan  Canal  Company  and  the  Cam- 
den and  Amboy  Railroad  Company,  were  incorporated  on 
the  4th  of  February,  1830,  and  the  New  Jersey  Railroad 
Company  on  the  7th  of  March,  1832. 

In  each  of  these  acts  of  incorporation  a  special  provision  for 
taxation  was  contained,  which  was  expressly  declared  to  be 
in  lieu  of  all  other  taxation.  It  has  been  so  frequently  ad- 
judged that  these  provisions  in  the  incorporating  acts  of  these 
companies  M'ere  contracts  which  were  irrepealable,  that  the 
grounds  of  such  adjudications  need  not  be  restated.  In  this 
respect,  the  situation  of  these  prosecutors  is  different  from 
that  of  the  Morris  and  Essex  Railroad  Company.  Indeed, 
it  was  conceded  on  the  argument  that  the  prosecutors  could 
not  be  taxed  under  the  act  of  1873,  unless  the  legal  status  of 
the  prosecutors,  or  of  the  constituent  corporations  on  the 
subject  of  taxation,  had  been  altered  by  their  voluntary  con- 
sent in  such  a  way  as  to  justify  the  imposition  of  such  taxa- 
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tion  as  was  contemplated  by  the  act  of  1873,  without  their 
consent. 

The  return  made  to  the  commissioner  of  taxation  comprises 
lands  owned  and  occupied  by  the  prosecutors,  situate  in  seven 
of  the  counties  of  this  state.  The  lands  are  mainly  such  as 
were  owned  by  the  companies  before  the  consolidation,  and 
the  title  is  in  the  name  of  some  one  of  the  several  corporations 
which  were  consolidated.  When  two  corporations  are  con- 
solidated into  one  by  act  of  the  legislature,  an  exemption  from 
taxation  contained  in  the  charter  of  one  of  such  corporations, 
will  not,  by  such  consolidation,  be  extended  to  the  property 
of  the  other,  whose  charter  contained  no  such  exemption, 
which,  by  the  consolidation,  became  joint  property  ;  and  in 
the  absence  of  a  clear  expression  of  an  intent  to  the  contrary, 
the  property  of  each  of  the  united  corporations  will  be  held, 
after  such  consolidation,  with  the  same  privileges  and  burdens 
as  originally  attached  thereto.  The  P.  W.  &  B.  R.  R.  Co. 
V.  Maryland,  10  How.  376 ;  Tomlinson  v.  Branch,  15  Wall. 
460  ;   The  Delaware  Railroad  Tax,  18  Wall.  206. 

When  the  consolidation  of  the  Camden  and  Amboy  Rail- 
road Company  and  the  Delaware  and  Raritan  Canal  Company 
was  effected  in  1831,  both  of  these  corporations  had  irrepeal- 
able  contracts  on  the  subject  of  taxation,  which  were  then  in 
force  and  were  embodied  in  the  consolidating  act.  State,  C. 
&  A.  R.  R.  &  T.  Co.,  prosecutors,  v.  Woodruff,  7  Vroom  95. 
It  was  not  insisted  on  the  argument  that  such  contracts  with 
these  two  companies  had  been  surrendered  or  modified  by 
any  act  of  theirs  before  the  passage  of  the  act  relating  to 
transit  duties.  (Acts,  1869,  p.  226.)  But  it  was  contended 
that  the  New  Jersey  Railroad  Company  had  surrendered  its 
irrepealable  contract,  and  by  the  acceptance  of  subsequent 
legislation  had  made  its  property  and  franchises  taxable  at 
legislative  will.  The  acts  which  it  was  contended  had  this 
effect  are  the  acts  entitled,  "An  act  relative  to  the  tax  and 
transit  duty  payable  to  the  state  by  the  New  Jersey  Railroad 
and  Transportation  Company,"  approved  April  18th,  1846, 
and  the  supplement  to  the  company's  charter,  approved  March 
16th,  1864. 
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By  the  eighteenth  section  of  the  act  incorporating  this 
company  it  was  enacted  that  "  from  and  after  the  completion 
of  the  said  railroad,  and  after  the  expiration  of  five  years,  the 
said  corporation  shall  pay  into  the  treasury  of  this  state,  yearly 
and  every  year,  a  tax  of  one-quarter  of  one  per  cent,  upon 
their  capital  stock  paid  in ;  and  after  tlie  expiration  of  ten 
years,  a  tax  of  one-half  of  one  per  cent,  upon  the  true  amount 
of  the  capital  stock  of  said  company,  and  that  no  other  or 
further  tax  or  imposition  shall  be  levied  or  imposed  upon  the 
said  company ;  provided,  nevertheless,  that  in  addition  to 
the  above,  if  at  any  time  hereafter,  any  railroad  shall  intersect^ 
or  be  attached  to  the  railroad  hereby  established,  so  as  to 
make  a  continued  line  of  railroad  carrying  passengers  across 
the  state  of  New  Jersey,  between  the  states  of  New  York  and 
Pennsylvania  respectively,  then  it  shall  be  the  duty  of  the 
treasurer  of  the  company  hereby  chartered,  under  oath  or 
affirmation,  to  make  quarterly  returns  of  the  number  of 
passengers,  and  the  number  of  tons  of  goods,  wares  and  mer- 
chandise transported  over  the  whole  line  of  the  road  hereby 
chailered,  to  the  treasurer  of  this  state,  for  the  time  being, 
and  thereupon  to  pay  the  said  treasurer  of  this  state  at  the 
rate  of  eight  cents  for  each  and  every  passenger,  and  the  sum 
of  twelve  cents  for  each  and  every  ton  of  goods,  wares  and 
merchandise  so  transported  thereon,  in  the  manner  aforesaid." 

Before  the  passage  of  the  act  of  April  18th,  1846,  a  con- 
tinuous line  of  railroad,  carrying  passengers  across  the  state 
of  New  Jersey,  was  made  by  the  intersection  of  the  company's 
road  with  a  railroad  constructed  between  New  Brunswick  and 
Trenton,  and  the  transit  duties  on  through  passengers  and 
freight  prescribed  in  its  charter,  became  payable.  The  act 
of  April  18th,  1846,  related  to  that  condition  of  affairs. 

By  the  first  section  the  treasurer  of  the  state  was  authorized 
to  receive  from  the  company  the  yearly  sum  of  $4000,  being 
the  tax  of  one-quarter  of  one  per  cent,  on  the  capital  stock 
paid  in,  until  the  year  1849,  with  the  proviso  that  nothing 
therein  contained  should  affect  the  right  of  the  state  to  the 
payment  after  that  date,  of  the  tax  of  one-half  of  one  per 
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centum,  required  by  the  eighteenth  section  of  the  company's 
charter.  By  the  second  section,  the  transit  duty  on  passengers 
was  changed  from  the  rate  of  eight  cents  for  each  passenger 
transported  over  the  whole  line,  as  prescribed  by  the  charter, 
to  eight  cents  for  every  dollar  received  from  each  passenger 
so  carried.  This  act,  it  was  therein  declared,  should  not  go 
into  effect  until  the  acceptance  of  its  provisions  by  the  com- 
pany as  part  of  its  charter  should  be  certified,  and  the  power 
of  the  legislature  to  alter,  modify,  or  repeal  this  act,"  when- 
ever, in  their  opinion,  the  public  good  requires  it,  was 
expressly  reserved.     (Acts,  1846,  p.  231.) 

This  act  simply  modified  the  eighteenth  section  of  the 
company's  charter  in  one  particular,  with  respect  to  the  transit 
duty  on  passengers,  leaving  the  provisions  of  that  section  as 
to  tax  on  capital  stock  and  transit  duty  on  merchandise,  and 
the  exemption  from  general  taxation  unafiected ;  and  the 
power  of  alteration  and  repeal  is  expressly  limited  to  the 
alteration  or  i-epeal  of  the  provisions  of  this  new  act.  If  that 
power  should  be  exercised,  the  effect  would  be  merely  to  recall 
the  privileges  therein  conferred,  and  remit  the  company  to  its 
rights  under  its  original  charter. 

The  provisions  of  the  supplement  to  the  company's  charter 
of  March  16th,  1864,  which  were  relied  on  by  counsel,  are 
those  contained  in  the  third  section.  By  that  section  it  was 
enacted,  "  that  it  shall  be  lawful  for  the  state,  by  general  law 
affecting  in  like  manner  all  railroads  in  this  state,  except 
those  now  having  irrepealable  contracts  of  exemption  in  their 
•charters,  to  impose  on  said  company,  for  state  purposes,  such 
other  additional  tax  as  the  legislature  may  by  law  direct ;  but 
said  tax  shall  not,  in  any  one  year,  together  with  the  amount 
paid  in  that  year  to  the  state  for  tax  and  transit  duties  pro- 
vided in  said  charter,  exceed  the  amount  by  said  law  imposed 
upon  any  other  railroad  in  this  state,  such  amounts  to  be 
estimated  by  a  percentage  on  the  amount  of  the  capital  stock 
and  funded  debt,  or  upon  the  gross  receipts  from  railroad 
business  of  said  several  railroad  companies.  (Acts,  1864, 
J).  294.) 
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It  cannot  be  successfully  contended  that  the  taxation  under 
the  act  of  1873,  is  in  compliance  with  the  terras  of  this  section. 
The  words  "  upon  any  other  railroad  in  this  state,"  in  limit- 
ing the  amount  of  tax  to  be  imposed,  are  placed  in  sharp 
contrast  with  the  phrase  "  all  railroads  in  this  state,  except 
those  now  having  irrepealable  contracts  of  exemption  in  their 
charters,"  in  defining  the  kind  of  general  law  by  which  such 
taxation  should  be  made. 

Taxation,  under  the  act  of  1873,  would  necessarily  make 
the  tax  on  this  coiiii/aiiy  exceed  that  of  other  railroads  having 
irrepealable  charters,  and  also  be  in  excess  of  the  amount 
levied  on  such  as  have  charters  subject  to  repeal,  but  are  not 
subject  to  the  payment  of  transit  duties. 

Neither  of  the  acts  referred  to,  (1846  and  1864,)  even  if 
unrepealed,  would  justify  an  assessment  on  the  New  Jersey 
Railroad  Company  such  as  is  provided  for  by  the  act  of  1873. 
It  will,  therefore,  not  be  necessary  to  decide  in  this  proceed- 
ing what  particular  rights  and  immunities  of  the  several  cor- 
porations, contained  in  the  original  acts  of  incorporation  with 
respect  to  taxation,  were  transferred  to  and  became  vested  in 
the  prosecutors  by  the  consolidation  acts.  The  immunity  of 
each  corporation  when  the  consolidation  was  effected,  so  far 
as  concerns  the  case  now  under  consideration,  was  substan- 
tially the  same. 

But  the  important  legislation  is  the  act  relative  to  transit 
duties,  passed  on  the  4th  of  March,  1869.  {Ads,  1869,  p. 
226.)  The  provisions  of  this  act  were  accepted  by  the  pros- 
ecutors after  the  consolidation,  which  was  effected  by  the  act 
of  1867. 

The  first  section  of  the  act  of  1869  abolished  all  transit 
duties,  whether  on  passengers  or  freight.  By  the  second 
section  it  was  enacted  that  all  companies  theretofore  paying 
transit  duties  to  the  state,  should  thereafter  pay  annually  a 
tax  of  one-half  of  one  per  cent,  upon  the  cost  of  their  respec- 
tive works,  including  all  property  not  otherwi.se  taxed,  "  until 
the  legi-slature  shall,  by  general  law,  impose  an  uniform  state 
tax,  equally  applicable  to  all  railroad  and  canal  corporations 
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of  this  state,  and  said  companies  shall  pay  such  uniform  tax ; 
and  until  such  general  law  be  passed,  no  company  heretofore 
paying  transit  duties  as  aforesaid,  shall  in  any  year  pay  a  less 
sum,  as  tax  to  the  state,  than  that  paid  by  it  for  taxes  and 
duties  of  all  kinds  for  the  year  1868  ;  and  said  amounts  shall 
be  paid  by  them  in  equal  quarterly  payments,  and  no  other 
tax  or  impost  shall  be  levied  or  assessed  upon  said  com- 
panies." 

The  third  section  provides  that  this  act  shall  not  apply  to 
any  corporation  having  a  contract  with  the  state  in  reference 
to  taxation,  unless  within  three  months  after  its  passage, 
"  this  act  and  its  provisions  be  accepted  by  the  board  of  direc- 
tors of  such  corporations  in  place  of  such  contract,"  and  until 
such  acceptance  such  corporations  were  required  to  pay  taxes 
as  previou,sly  required  by  law. 

By  this  act  provision  is  made  for  superseding  special  con- 
tracts with  corporations  paying  transit  duties  whose  charters 
are  irrepealable,  by  substituting  another  mode  of  taxation  by 
mutual  consent.  Transit  duties  were  immediately  abolished, 
and  a  tax  on  the  cost  of  the  property  of  such  companies  not 
otherwise  taxed,  adopted  in  lieu  thereof,  with  a  stipulation 
that  the  legislature  may,  by  general  law,  impose  an  uniform 
state  tax  equally  applicable  to  all  railroad  and  canal  companies 
of  this  state;  whicn  tax,  when  imposed,  such  corporations 
should  pay,  and  that  no  other  tax  or  impost  than  that  pro- 
vided for  in  this  act  should  be  levied  or  assessed  upon  such 
companies. 

Upon  the  acceptance  by  the  prosecutors  of  the  provisions 
of  this  act,  their  former  contracts  on  that  subject  were  super- 
seded, and  a  new  contract,  embodying  the  provisions  of  this 
act,  became  the  contract  between  them  and  the  state. 

But  the  act  of  1873  is  not  an  act  of  uniform  taxation  within 
the  meaning  of  the  act  of  1869.  The  power  of  taxation  in 
the  latter  act  provided  for  is  by  an  uniform  tax,  apjjlicable 
to  all  railroad  and  canal  corporations  of  this  state.  The  act 
of  1873  applies-  only  to  railroad  companies.  It  does  not 
extend  to  canal  companies. 
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It  was  argued  that  the  court,  in  construing  the  act  of  1869, 
TO^y  substitute  the  disjunctive  "  or  "  for  the  conjunctive  "  and," 
and  read  the  phrase  "  raih-oad  and  canal  corporations,"  as  if 
it  were  raih'oad  or  canal  corporations.  Such  a  mode  of  deal- 
ing with  a  statute  or  contract  would  violate  the  primary  rule 
of  construction,  which  is  to  ascertain  the  intention  from  the 
words  used,  without  rejecting  or  supplying  anything,  when 
the  language  as  it  stands  is  capable  of  a  meaning  not  incon- 
sistent with  other  parts.  As  applicable  to  these  prosecutors, 
there  is  peculiar  propriety  in  adhering  to  the  literal  terms  of 
the  act  in  this  respect.  One  of  the  corporations  included  in 
the  consolidation  is  a  canal  company.  All  are  engaged  in  the 
transportion  of  freight.  On  the  plainest  principles  of  justice 
they  are  entitled  to  insist  that  they  shall  not  be  placed  at  a 
disadvantage  in  the  matter  of  taxation  with  other  corporations 
engaged  in  the  prosecution  of  the  same  business. 

But  the  chief  argument  on  this  part  of  the  case,  in  support 
of  this  assessment  was,  that  contracts  which  oust  the  state  of 
the  sovereign  power  of  taxation,  were  to  be  strictly  construed, 
and  that  when  once  departed  from  by  the  consent  of  the  privi- 
leged party,  they  ceased  to  have  any  binding  force.  This 
argument  was  applied  not  only  to  the  act  of  1869,  but  more 
especially  to  the  prior  acts  of  1846  and  1864,  in  relation  to 
the  New  Jersey  Railroad  Company. 

The  first  of  these  propositions  is  conceded.  But  the  exist- 
ence of  a  contract  of  this  nature  with  these  prosecutors  in 
their  original  acts  of  incorporation,  is  too  firmly  established 
to  be  a  debatable  question.  The  State  v.  Brannin,  3  Zab.  484 ; 
C  &  A.  a.  R.  Co.  v.  Commissoners  of  Appeals,  3  Harr.  71 ; 
The  State  v.  Berry,  2  Harr.  80;  The  State  v.  Gardner,  1 
Zab.  557 ;  The  State,  N.  J.  R.  R.  &  T.  Co.,  pros.,  v.  Han- 
cock, Collector,  6  Vroom  537. 

If,  by  the  second  of  these  propositions  be  meant  that  an 
exemption  from  general  taxation  once  surrendered  cannot  be 
resumed,  it  is  also  conceded.  But  if  it  be  meant  that  a  cor- 
poration having  such  exemption  by  an  irrepealable  charter 
cannot  contract  with  the  state  for  a  modification  of  the  special 
taxation  therein  imposed,  and  yield  part  and   accept   other 
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terms  in  lieu  thereof,  without  surrendering  the  whole,  the 
argument  is  without  legal  foundation. 

A  contract  with  a  corporation  once  made  is  the  same  as  a 
contract  with  an  individual.  Both  are  equally  within  the 
protection  of  the  constitutional  provision.  Neither  can  be 
impaired  except  by  compact  and  agreement  of  the  parties, 
founded  on  a  sufficient  consideration,  and  the  original  oblio-a- 
tion  remains  intact,  except  so  far  as  altered  by  mutual  consent. 

The  contract  the  prosecutors  rely  on  is  an  agreement  on 
their  part  to  pay  a  per  cent,  on  capital  stock,  together  with 
certain  transit  duties,  and  an  agreement  on  the  part  of  the 
state  that  no  other  tax  or  impost  shall  be  levied  or  assessed 
upon  them  ;  in  other  words,  that  they  should  not  be  subject 
to  general  taxation  in  any  form  at  the  will  of  the  legislature. 
Corporations  having  contracts  of  this  character  with  the  state, 
may  consent  to  other  taxation,  or  to  a  different  mode  of 
assessment  from  that  specified  in  their  charters,  by  the  accep- 
tance of  subsequent  legislative  acts,  without  impairing  the 
general  exemption  in  their  charters.  In  such  event,  the  new 
taxation,  or  new  mode  of  assessment,  becomes  part  of  the 
original  contract,  and  modifies  its  terms  to  that  extent,  leaving 
the  restriction  therein  on  further  taxation  in  full  force. 

The  views  above  expressed  by  the  court  with  respect  to  the 
legal  construction  of  the  act  of  1873,  and  of  the  legislation  in 
relation  to  the  prosecutors,  are  probably  sufficient  to  dispose 
of  this  case.  But  a  part  of  the  property  returned  being  held 
by  the  prosecutors  under  a  special  grant  by  the  legislature, 
the  right  of  taxation  over  it  may  also  involve  other  consider- 
ations than  those  already  discussed.  The  premises  referred 
to  are  what  are  known  as  the  Harsimus  Cove  property,  which 
was  conveyed  to  the  prosecutors  by  the  state  by  an  act  of  the 
legislature,  passed  on  the  30th  of  March,  1868.  {Ads,  1868, 
J).  551.) 

By  this  act  of  cession  the  premises  described  were  granted 
to  the  United  Companies,  their  successors  and  assigns,  to  hold 
in  the  corporate  name  of  The  New  Jersey  Railroad  and  Trans- 
portation Company,  or  otherwise,  with  power  to  fill  up  and 
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improve  the  same,  and  to  erect  thereon  wharves,  piers,  canal 
slips,  storehouses,  depots  and  other  buildings  and  shops  and 
car  and  engine  houses  and  appendages,  and  also  to  extend 
their  bulkheads,  solid  filling  and  piers,  to  the  exterior  line 
adopted  by  the  Riparian  Commissioners,  and  also  with  the 
further  power  to  construct  a  branch  railroad  from  the  prem- 
ises to  their  main  track,  and  for  that  purpose  to  exercise  the 
power  of  condemnation  prescribed  by  the  act  incorporating 
the  New  Jersey  Railroad  and  Transportation  Company.  It 
was  further  enacted  therein  that  the  state  should  not,  without 
the  consent  of  the  companies,  make  any  grant  of  the  lands  or 
of  any  easements  therein  which  lie  in  front  of  the  lands 
granted,  and  that  their  title  should  extend  to  the  exterior 
lines  then  fixed,  and  to  any  other  exterior  line  which  should 
subsequently  be  fixed  further  east,  and  that  certain  streets 
laid  over  said  property  should  be  vacated,  and  that  no  street 
should  thereafter  be  laid  or  opened  thereon,  except  by  consent 
of  the  said  companies. 

Provision  was  made  for  taxation  in  the  following  language  : 
"  That  all  acts  and  parts  of  acts  heretofore  passed,  which  limit 
the  amount  of  land  that  may  be  held  by  the  said  United  Com- 
panies, or  either  of  them,  for  the  purposes  of  their  charters 
respectively,  or  which  subjects  such  lands,  if  exceeding  a 
certain  quantity,  to  any  other  tax  than  that  which  is  imposed 
upon  the  said  companies  respectively  by  their  respective 
charters  or  acts  of  incorporation,  are  hereby  repealed ;  pro- 
vided, however,  that  such  parts  of  said  property,  and  the 
improvements  to  be  made  thereon  as  shall  be  used  for  other 
than  railroad,  canal,  depot,  trans-shipping  or  landing  purposes, 
(but  no  other  portions  thereof,)  shall  be  subject  to  local  and 
municipal  taxation." 

For  this  conveyance  of  lands  with  the  rights,  privileges 
and  immunities  connected  therewith,  the  grantees  paid  to  the 
state  as  the  consideration,  the  sum  of  $500,000,  that  sum  being 
adjudged  to  be  the  value  by  the  commissioners  under  the 
provisions  of  the  act. 

This  is  not  a  grant  of  franchises.     The  instrument  of  grant 
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is  not  a  charter  within  the  sixth  section  of  the  general  incor- 
poration act.  (Nix.  Dig.  168.)  It  is  a  conveyance  of  land 
for  an  actual  and  not  a  presumptive  consideration.  The- 
grantees  take  not  as  the  recipients  of  corporate  franchises,  but 
as  owners  by  the  same  title  as  would  be  acquired  by  an  in- 
dividual grantee.  The  thing  granted  is  the  premises  described, 
with  all  the  rights  and  privileges  thereto  annexed.  The 
extinguishment  of  highways  already  laid  out — ^the  surrender 
of  the  sovereign  power  to  open  highways  in  the  future — the 
covenant  not  to  grant  any  lands  or  easements  in  front  of  the 
premises  so  as  to  interpose  another  right  between  them  and 
the  navigable  waters,  and  the  exemption  from  general  taxation, 
are  rights  which  give  value  to  the  estate  granted.  By  the 
operation  of  the  grant,  these  rights  are  annexed  to  the  lands^ 
and  will  pass  with  them  as  appurtenances  to  any  subsequent 
grantee.     State  of  New  Jersey  v.  Wilson,  7  Oranch  154. 

The  constitutional  prohibition  forbidding  the  passage  by" 
the  states  of  any  law  impairing  the  obligation  of  contracts,, 
embraces  all  contracts  executed  or  executory,  whether  between 
private  individuals,  or  between  the  state  and  individuals  or 
corporations.  Green  y.  Biddle,S  Wheat.  1.  A  grant  of  lands 
which  are  part  of  the  public  domain,  when  once  made  by 
the  state,  cannot  be  annulled  by  a  subsequent  act  of  the  leg- 
islature, which  assumed  to  annul  the  grant  because  it 
was  fraudulently  obtained.  Fletcher  v.  Peck,  6  Cranch  87. 
This  constitutional  protection  is  thrown  over  every  part  of 
the  grant,  well  as  over  the  legal  incidents  annexed,  as  over 
the  thing  granted.  It  extends  to  the  right  of  immunity 
from  taxation,  when  such  right  is  expressly  made  part  of  the 
grant.  In  McGee  v.  Mathis,  4  Wall.  143,  the  facts  were 
that  the  state  of  Arkansas  having  received  a  grant  from  the 
United  States  of  swamp  and  overflowed  government  lands, 
issued  transferable  scrip,  receivable  for  lands  at  the  selection 
of  the  holder.  In  the  act  authorizing  the  issuing  of  this  scrip, 
it  was  provided  "that  to  encourage  by  all  just  means  the  pro- 
gress and  the  completing  of  the  reclaiming  of  such  lands  by 
offering  inducements  to  purchasers  and  contractors  to  take  up 
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such  lands,  all  said  swamp  and  overflowed  lands  shall  be 
exempted  from  taxation  for  the  terra  of  ten  years,  or  until 
they  shall  be  reclaimed."  The  plaintiff  became  the  purchaser 
of  a  large  amount  of  this  scrip.  After  such  purchase  the 
legislature  repealed  this  section,  and  provided  by  law  for  the 
taxation  of  such  swamp  and  overflowed  lands,  sold  or  to  be 
sold,  precisely  as  other  lands.  Subsequently  to  such  repeal 
the  plaintiff  took  up  and  paid  for  several  sections  of  these 
lands  under  the  scrip  he  held.  A  tax  having  been  assessed 
thereon,  it  was  held  that  the  contract  of  the  state  was  to 
convey  the  land  for  the  scrip,  and  to  refrain  from  taxation  for 
the  specified  period ;  that  the  exemption  of  the  lands  for 
which  the  scrip  was  receivable  was  a  principal  element  in  its 
value,  and  the  repeal  of  the  exemption  was  the  destruction  of 
an  element  of  value.  In  delivering  the  opinion,  the  Chief 
Justice  says  :  "  The  state  could  no  more  change  the  terms  of 
the  contract  by  changing  the  stipulated  character  of  the  land 
to  be  conveyed,  than  it  could  abrogate  the  contract  by  refusing 
to  receive  the  scrip  at  all  in  payment  of  the  land."  New 
Jersey  v.  Wilson  has  already  been  cited.  That  case  was 
decided  on  a  statement  of  facts  ikmiliar  to  lawyers  of  this 
state.  Briefly,  they  were  these :  By  an  act  of  the  legislature 
of  the  colony  of  New  Jersey,  passed  on  the  12th  of  August, 
1758,  commissioners  were  appointed  to  treat  with  the  native 
Indians  for  the  extinguishment  of  their  title  to  lands  in  the 
colony.  As  part  of  the  consideration  of  the  purchase  of  the 
Indian  title,  the  commissioners  were  authorized  ta  purchase 
a  tract  of  land  for  the  settlement  of  the  Indians,  to  be  held  in 
trust  for  their  use.  It  was  also  provided  that  the  lands  to  be 
purchased  for  the  Indians  should  not  thereafter  be  subject  to 
any  tax,  any  law,  usage,  or  custom  to  the  contrary  thereof  in 
anywise  notwithstanding.  Allinson's  Laws  220.  In  pursu- 
ance of  this  act,  the  commissioners  obtained  releases  from  the 
Indians,  extinguishing  their  claims  to  all  the  lands  in  the 
colony,  and  purchased  for  their  use  a  tract  of  land  containing 
upwards  of  three  thousand  acres  in  the  county  of  Burlington. 
By  an  act  passed  on  the  2d  of  December,  1801,  new  commis- 
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sioners  were  appointed,  who  were  authorized  to  sell  these 
lauds  and  apply  the  proceeds  for  the  benefit  of  the  Indians. 
(Acts,  1801,  p.  131.)  In  1803  a  sale  was  made  by  the  com- 
missioners. jSFo  reference  was  made  either  in  the  act  of  1801, 
or  iu  the  conveyance  of  the  lands  to  the  privilege  of  exemption 
from  taxation.  In  1804  the  legislature  passed  an  act  repeal- 
ing that  section  of  the  act  of  1758  which  exempted  the  land 
from  taxes,  and  taxes  were  thereupon  assessed  upon  them, 
and  the  ^^ayment  demanded.  The  Supreme  Court  of  the 
United  States  held  that  the  exemption  from  taxation,  granted 
by  the  act  of  1758,  was  annexed  to  the  lands  purchased,  and 
passed  with  them  into  the  hands  of  the  grantees,  although  the 
act  authorizing  the  transfer  contained  no  reference  to  the 
exemption.  And  the  repealing  act  was  declared  unconstitu- 
tional as  impairing  the  obligation  of  the  contract  made  with 
the  Indians,  in  that  it  deprived  the  purchasers,  who  succeeded 
to  the  rights  of  the  Indians,  of  the  enhanced  value  of  the 
lands  arising  from  their  being  exempted  from  taxation. 

The  cases  cited  are  the  decisions  of  a  court  whose  decisions 
are  blinding  on  this  court.  The  principles  therein  adjudicated 
are  applicable  to  the  relations  of  the  prosecutors  to  the  state 
in  the  matter  of  taxation  of  the  lands  acquired  by  legislative 
grant.  The  lands  so  acquired  can  be  subjected  to  taxation 
only  in  the  manner  and  to  the  extent  specified  by  the  act  of 
1868,  unless  an  additional  power  of  taxation  of  them  has  been 
acquired  by  the  acceptance  by  the  prosecutors  of  the  transit 
duty  act  of  1869. 

The  conclusion  is  that  the  prosecutors  have  irrepealable 
contracts  with  the  state  on  the  subject  of  taxation.  Not 
having  filed  a  surrender  of  such  contracts,  they  have  not  sub- 
jected themselves  to  taxation  under  the  10th  section  of  the 
act  of  1873,  and  they  are  not  liable  under  the  1st  section,. 
inasmuch  as  the  act  of  1873  is  not  the  taxation  by  general 
law  provided  for  by  the  act  of  1869. 

But  these  proceedings  will  not  be  set  aside  at  present.  The 
prosecutors  may  be  taxable  on  some  part  of  the  Harsiraus 
Cove  property  under  the  act  of  1868,  and  probably  some  other 
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real  estate  returned  may  be  such  as  is  taxable  as  not  being 
within  the  exemption  of  the  prosecutors'  charters.  This  tax- 
ation should  have  been  made  under  the  general  tax  law. 
But  the  property  having  been  returned  under  the  act  of  1873, 
the  public  authorities  may  have  omitted  to  assess  it  under  the 
general  law.  The  assessments  made  will  be  retained  with  a 
view  to  permit  application  to  the  court  to  correct  such  assess- 
ments in  the  hands  of  the  collectors,  in  order  to  make  them 
conform  to  what  they  would  have  been  if  made  under  the 
general  law. 

If  no  such  application  is  made  during  the  present  term,  a 
rule  may  be  entered  setting  aside  the  assessment  and  all  pro- 
ceedings. 

Cited  in  Slate  v.  Hoboken,  14  Vr.  100. 


THE  STATE,  WILLIAM  A.  LEWIS  ET  AL.,  PROSECUTORS, 
V.  THE  BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE 
COUNTY  OF  HUDSON. 

1.  The  boards  of  chosen  freeholders  may  pay  all  reasonable  expenses 
incurred  in  good  faith  by  a  public  officer  in  the  arrest  and  prosecution 
of  public  oflTenders,  where  the  exigencies  of  the  case  and  the  ends  of 
justice  require  the  expenditure,  though  they  may  not  be  taxable  in 
any  bill  of  costs,  nor  recoverable  against  the  county  by  action  at  law. 

2.  The  power  of  boards  of  freeholders  over  the  public  moneys  is  not, 
however,  unlimited,  and  they  have  no  right  to  vote  away,  ad  libitum, 
the  funds  of  the  county ;  and  upon  complaint  of  a  tax  payer,  this 
court  has  ample  power  to  set  aside  any  wrongful,  illegal  or  fraudulent 
appropriation  by  the  freeholders  of  the  moneys  in  the  county  treasury. 


On  certiorari  to  the  board  of  chosen  freeholders  of  the 
county  of  Hudson,  bringing  up  the  resolution  of  the  board 
■ordering  payment  of  a  bill  presented  by  one  of  the  coroners 
•of  the  county. 
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Argued  at  June  Term,  1874,  before  Justices  Dalrimple, 
Depue  and  Van  Syckel. 

For  the  prosecutors,  Jacob  Weart. 

For  the  defendant,  /.  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  The  certiorari  in  this  case  brings  up  a 
bill  presented  by  one  of  the  coroners  of  the  county  of  Hudson, 
against  the  board  of  chosen  freeholders  of  that  county,  and 
the  resolution  of  the  board  ordering  the  bill  paid.  It  is  in- 
sisted that  the  bill  does  not  contain  a  legal  charge  against  the 
county,  and  that  therefore  the  action  of  the  board  in  ordering 
it  paid  is  illegal  and  ought  to  be  set  aside.  It  appears  by 
the  evidence  taken,  that  one  W.  stood  charged  with  the  crime 
of  murder,  committed  in  the  county  of  Hudson.  The  coroner 
who  took  the  inquest  of  the  death  of  the  person  charged  to 
have  been  murdered,  issued  a  warrant  for  the  arrest  of  the 
accused,  who  had  fled  to  the  state  of  Illinois.  He  was  there, 
by  virtue  of  the  coroner's  warrant  and  without  other  authority, 
arrested  as  a  fugitive  from  justice  and  brought  to  and  lodged 
in  the  Hudson  county  jail,  and  was  thereafter  indicted  for 
the  crime  for  which  he  was  thus  arrested,  tried  and  acquitted. 
It  further  appears  that  the  coroner,  before  he  proceeded  to 
Illinois  to  make  the  arrest,  consulted  the  prosecutor  of  the 
pleas  of  Hudson,  in  respect  to  it,  and  understood  from  him 
that  the  expenses  attending  the  arrest  would  be  paid.  The 
bill  in  question  is  for  expenses  incurred  by  the  coroner  in 
making  the  arrest  and  transporting  the  prisoner  from  Illinois 
to  this  state.  It  is  conceded  that  the  state  is  not  legally 
chargeable  with  these  expenses,  no  requisition  having  been 
made  by  the  executive  of  this  state  on  the  governor  of  Illinois 
for  surrender  of  the  fugitive.  The  ground  on  which  the  re- 
versal of  the  action  of  the  board  in  ordering  the  bill  paid  is 
asked  is,  that  such  action  is  a  misappropriation  of  the  public 
funds.     In  other  words,  it  is  insisted  that  it  is  illegal  for 
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the  board  of  chosen  freeholders  to  allow  or  order  paid,  any 
claim  made  against  the  county,  unless  an  action  at  law  can 
be  maintained  therefor.  In  my  opinion,  such  a  rule  would 
restrict  the  power  of  the  board  within  too  narrow  limits,  I 
see  nothing  in  the  act  incorporating  chosen  freeholders,  which 
prevents  their  recognizing  a  moral  obligation  to  pay  expenses 
honestly  incurred  by  courts,  public  officers  or  private  citizens 
in  furtherance  of  the  due  administration  of  justice.  The 
practice  to  do  so  has  been  long  and  well  established  and 
acquiesced  in  alike  by  the  public  and  by  private  citizens.  At 
this  late  day,  to  change  this  practice  sanctioned  by  long  usage, 
and  hold  that  chosen  freeholders  have  no  discretion  to  allow 
and  pay  reasonable  expenses  for  the  arrest,  prosecution  and 
punishment  of  offenders  against  the  public,  and  that  such 
payments  are  illegal,  unless  specially  provided  for  by  some 
statute,  would  greatly  embarrass  the  public  authorities  in 
their  prosecution  of  offences  against  the  public  and  tend  to 
obstruct  and  oftentimes  defeat  the  due  course  of  justice.  In 
the  consideration  of  this  case,  I  have  not  lost  sight  of  the 
general  rule  that  all  acts  of  a  municipal  corporation  in  excess 
of  the  powers  expressly  granted,  or  fairly  to  be  implied  from 
or  incident  to  those  expressly  granted,  are  void.  Dillon  on 
Municipal  Corporations  101.  By  the  fourth  section  of  the 
act  incorporating  the  chosen  freeholders,  {Nix.  Dig.  123,)*  it 
is,  among  other  things,  made  the  duty  of  the  board  to  raise 
such  sums  of  money  for  prosecuting  and  defending  the  rights,, 
defraying  the  public  and  other  necessary  charges,  and  doing, 
fulfilling  and  executing  all  legal  purposes,  objects,  business, 
and  affairs  of  the  county  as  they  or  the  major  part  of  them 
shall  deem  adequate  or  proper;  all  which  moneys  so  raised 
shall  be  applied,  paid  and  expended  under  the  direction  and 
management  of  the  said  corporation.  In  view  of  the  some- 
what extensive  powers  thus  conferred,  I  do  not  see  upon  what 
principle  we  can  hold  that  the  chosen  freeholders  may  not 
pay  reasonable  expenses  incurred  in  good  faith  by  a  public 
officer  in  the  arrest  and  prosecution  of  public  offenders,  when 
the  exigencies  of  the  case  and  the  ends  of  justice  require  the 

*Rev.,  p.  128,  §  4. 
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expenditure,  though  they  may  not  properly  be  taxable  in  any 
bill  of  costs,  nor  recoverable  against  the  county  by  action  at 
law.  The  narrow  doctrine  contended  for  by  the  prosecutors 
in  this  case  would  render  it  unlawful  for  the  freeholders  to 
pay  for  the  necessary  entertainment  of  jurors  committed  to 
the  custody  of  the  officers  of  the  court  during  the  trial  of 
a  capital  case,  nor  could  they  lawfully  pay  the  expenses  of  a 
diagram  or  map  of  the  scene  of  a  homicide,  ordered  by  the 
jiublic  prosecutor,  and  necessary  for  use  on  the  trial  of  an  in- 
dictment. If  these  and  other  similar  necessary  and  conve- 
nient, if  not  indispensable,  expenses  incident  to  the  arrest  and 
conviction  of  criminals,  may  not  be  defrayed  by  the  chosen 
freeholders,  the  result  must  be  that  oftentimes  there  will  be  a 
failure  of  justice  for  want  of  the  proper  means  to  prosecute. 
Neither  the  state  nor  any  other  municipality,  or  corporation^ 
or  individual  is  charged  with  the  duty  of  providing  for  such 
expenses.  The  theory  of  our  law  is,  that  all  costs  and  charges 
of  arrest  and  prosecution  of  persons  charged  with  crime  are 
to  be  paid  by  the  county  in  which  the  oifence  was  committed, 
except  in  cases  where  the  accused  is  sentenced  to  hard  labor 
in  the  state  prison,  when  the  taxed  bill  of  costs  only  is  to  be 
audited  by  the  comptroller  and  paid  by  the  state  treasurer. 
The  expenses  of  arrest  on  requisition  of  the  governor,  are 
specially  provided  for.  While  I  feel  constrained  to  hold  that 
the  freeholders  have  power  to  the  extent  indicated  to  pay  out 
and  appropriate  the  public  moneys,  it  should  be  borne  in 
mind  that  their  power  is  not  unlimited,  and  that  they  have 
no  legal  right  to  vote  away,  ad  libitum,  the  funds  of  the 
county.  This  court  is  not  without  ample  power,  on  com- 
plaint of  a  tax  payer,  to  set  aside  any  wrongful,  illegal  or 
fraudulent  appropriation  by  the  freeholders  of  the  moneys  in 
the  county  treasury.  There  may,  besides,  be  other  modes  of 
redressing  such  wrongs.  It  is  not  alleged  in  this  case  that 
the  board  has,  in  fact,  abused  its  authority,  or  that  the  officer 
to  whom  the  money  is  voted,  is  not,  in  equity  and  justice, 
entitled  to  it,  or  that  the  apj>ropriation  has  been  made  without 
full  investigation  and  examination  of  the  items  making  up 
Vol.  VIII.  R 
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the  claim.  It  was  urged  ou  the  argument  that  the  coroner, 
who  presents  this  claim,  is  not  entitled  to  be  reimbursed  his 
expenses,  because  he  had  no  authority  to  issue  a  warrant  or 
make  the  arrest.  I  do  not  think  that  this  fact  changes  the 
legal  aspect  of  the  case.  He  succeeded  in  taking  the  accused 
and  lodging  him  in  the  Hudson  county  jail.  The  public 
has  had  the  benefit  of  the  service,  and  I  do  not  think  it  can 
now  be  held  that  it  is  illegal  for  the  board  of  freeholders  to 
recognize  and  pay  for  it,  on  the  ground  that  the  accused  might 
lawfully  have  resisted  an  arrest  by  the  coroner  or  by  virtue 
of  his  warrant. 

The  result  is,  that  the  proceedings  of  the  freeholders  brought 
iip  must  be  affirmed,  with  costs. 

Cited  in  State,  Bradley  v.  Hammonton,  9  Vr.  435 ;  Whitall  v.  Freeholders, 
11  Vr.  303. 


THE    STATE,   MOSES    GOLDING    ET    AL.,    PROSECUTOKS,    v. 
THE  COLLECTOR  OF  CHAMBERSBURG. 

1.  Although  courts  do  not  favor  the  repeal  of  statutes  without  express 
words,  yet  where  the  inconsistency  between  the  prior  and  subsequent 
statute  is  clear,  the  first  statute  will  be  held  to  be  repealed. 

2.  Double  taxation  is  against  the  spirit  of  our  laws,  and  though  it  is  not 
within  the  power  of  the  court  to  interfere  and  declare  it  illegal  when 
it  contravenes  no  constitutional  provision,  yet  no  statute  should  be 
held  to  subject  property  to  a  double  tax,  unless  required  by  express 
words,  or  by  necessary  implication. 

3.  By  the  act  of  April  4th,  1872,  [Laws,  1872,  p.  1241,)  the  act  relative 
to  taxes  in  certain  counties  in  the  state,  approved  April  2d,  1869, 
{Laws,  1869,  p.  1225,)  was  applied  lo  the  city  of  Trenton.  This  act 
contains  no  clause  repealing  the  tax  law  of  1866,  requiring  the  tax  on 
personal  property  to  be  assessed  on  each  inhabitant  in  the  township 
or  ward  wliere  he  resides.  The  prosecutors,  residing  in  one  of  the 
townships  of  Mercer  county,  were  assessed  upon  their  personal  prop- 
erty, both  in  the  townsbip  and  in  the  city  of  Trenton,  where  the  said 
personal  property  was  found.  Held,  that  the  said  property  could  be 
assessed  only  in  the  city  of  Trenton,  the  act  of  1869  repealing,  by 
necessary  implication,  ilie  provisions  of  the  act  of  1866  where  incon- 
sistent with  it. 
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The  certiorari  in  this  case  brought  up  the  taxes  of  prose- 
cutors in  the  borough  of  Chambersburg  for  the  year  1873.  It 
was  argued  together  with  several  other  cases  involving  the 
same  questions.  One  set  of  oertioraris  brought  up  the  tax 
assessed  in  Chambersburg,  another  that  assessed  in  Hamilton 
township,  and  the  third  that  assessed  in  the  city  of  Trenton. 
All  the  taxes  complained  of  were  assessed  in  the  year  1873, 
and  on  the  same  property. 

Argued  at  June  Term,  1874,  before  Justices  Dalrimple, 
Depue  and  Van  Syckel. 

For  the  prosecutors,  A.  G.  Richey  and  James  Wilson. 

For  Chambersburg,  Alfred  Reed. 

For  city  of  Trenton,  G.  D.  W.  Vroom. 

For  township  of  Hauiilton,  James  S.  Aitkin. 

The  opinion  of  the  court  was  delivered  by 

Daleimple,  J.  The  prosecutors  are  residents  of  the 
00 rough  of  Chambersburg,  in  the  township  of  Hamilton,  in 
the  county  of  Mercer.  They  carry  on  business  and  own  goods 
and  chattels,  situate  in  the  city  of  Trenton,  in  the  same  county. 
In  the  year  1873,  they  were  assessed  on  said  goods  and 
chattels  as  well  in  Chambersburg  and  the  township  of  Ham- 
ilton as  in  the  city  of  Trenton.  The  main  question  argued 
and  submitted  to  the  court  is,  whether  the  prosecutors  are 
liable  to  taxation  elsewhere  than  in  Trenton  for  their  goods 
and  chattels  there  situate.  By  the  acts  of  1869  {Laivs  of  1869, 
p.  1225,)  and  of  1872  (Laios  of  1872,  p.  1241,)  it  is  enacted 
that  all  taxes  to  be  assessed  in  certain  localities,  in  which  the 
city  of  Trenton  is  included,  for  state,  county,  township  and 
xjity  purposes,  over  and  above  the  amount  to  be  raised  by  poll 
tax,  shall  be  assessed  and  raised  by  such  a  per  centum  upon 
all  real  estate,  chattels  and  all  personal  property,  taxable  by 
law,  except   mortgages,  as   shall    be   necessary   to   raise  the 
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amount  required  and  that  all  real  and  personal  estate  shall 
be  assessed  in  the  townships,  wards  and  cities  where  found, 
without  any  deduction  for  mortgages  thereon.  By  the  tax 
law  of  1866  {Nix.  Dig.  951,  §  88,)*  the  tax  on  personal 
property  is  to  be  assessed  upon  each  inhabitant  in  the  town- 
ship or  ward  M'here  he  resides.  The  contention  of  the  counsel 
Avho  argued  in  behalf  of  Chambersburg  and  Hamilton,  was, 
that  the  statutes  might  well  subsist  together,  and  that  the 
court  were,  therefore,  bound  to  uphold  both.  The  result 
would  then  be  that  the  prosecutors  would  be  subjected  to 
double  taxation.  In  the  case  of  The  State  v.  Branin,  3  Zab.  494,, 
C.  J.  Green  says,  that  though  double  taxation  may  be  unequal 
and  unjust,  it  is  not  within  the  power  of  the  court  to  inter- 
fere and  declare  it  illegal  when  it  contravenes  no  constitutional 
provision.  Assuming  the  principle  thus  asserted  to  be  correct, 
we  are  to  inquire  whether  the  act  of  1869,  in  terms  or  by 
necessary  implication,  repeals  the  act  of  1866,  in  the  particular 
under  consideration.  It  contains  no  express  repealer.  The 
latter  act  will,  however,  if  necessarily  inconsistent  with  or 
repugnant  to  the  former,  be  held  to  repeal  it  by  implication. 
Though  courts  do  not  favor  the  repeal  of  statutes  without  ex- 
press words,  yet  where  the  inconsistency  between  the  prior 
and  subsequent  statute  is  clear,  the  first  act  will  be  held  to  be 
repealed.  The  authorities  on  the  point  are  clear  and  decisive. 
Sedgioick  on  Statutory  and  Constitutional  Laiv  125  to  128, 
and  cases  cited. 

As  has  been  seen,  the  scheme  adopted  by  the  act  of  1866, 
in  respect  to  the  taxation  of  personal  property,  is  an  assess- 
ment against  the  owner  thereof  at  the  place  where  he  resides ; 
no  other  taxation  of  that  property  is  permitted  or  allowed. 
The  act  of  1869,  adopts  a  different  principle,  which  is,  that 
personal  estate,  whether  of  residents  or  non-residents,  shall 
be  assessed  where  found  and  that  "  all  taxes "  for  state, 
county,  township  and  city  purposes,  within  the  localities  men- 
tioned, shall  thus  be  raised.  I  think  this  is,  in  substance,  a 
declaration  that  personal  property  situate  in  these  localities, 
shall  be  taxable  only  where  found,  and  not  as  provided  in  the 

*i?«',p.  115-2,  §  65. 
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act  of  1866,  at  the  residence  of  the  owner,  if  that  is  elsewhere, 
and  that  this  is  obvious  on  reading  the  two  acts  in  connection 
with  each  other.  If  this  be  so,  then  the  act  of  1866  must 
give  way  to  that  of  1869,  and  there  is  a  repeal  of  the  former 
act  by  necessary  implication.  The  result  thus  reached  is  just 
and  in  accordance  with  "the  spirit  of  our  laws,"  wliich  is 
against  double  taxation. 

In  the  case  of  Salem  Iron  Factory  v.  Inhabitants  of  Danvers, 
10  3Iass.  518,  it  was  held,  and  I  tliink  correctly,  that  the  court 
should  not  adopt  any  construction  of  the  laws  which  would 
subject  the  same  property  to  be  twice  charged  for  the  same  tax, 
unless  required  by  the  express  words  of  a  statute,  or  by  neces- 
sary implication  ;  while  we  find  in  the  act  of  1869  no  express 
words  authorizing  the  double  tax  contended  for ;  as  has  been 
shown  the  clear  implication  is  the  other  way. 

The  assessment  against  prosecutors  in  Chambersburg  and 
Hamilton,  for  taxes  on  their  goods  and  chattels  in  Trenton, 
must  be  set  aside.  If  the  parties  cannot  agree  on  the  proper 
reduction,  an  application  may  be  made  to  the  court  for  a  refer- 
ence to  a  commissioner. 

The  assessment  in  Trenton  is  affirmed,  with  costs. 

Cited  in  State,  Savage  v.  Jones,  10  Vr.  247  ;  Gabler  v.  Elizabeth,  13  Vr.  81 ; 
Jersey  City  Gas  Light  Co.  v.  Jersey  City,  16  Vr.  482. 


■STATE,  EX  EEL.  PETER  MILLER,  v.  JAMES  H.  LOVE,  COL- 
LECTOR OF  JERSEY  CITY. 

1.  The  effect  of  the  "act  to  adjust  unpaid  assessments  in  Jersey  City," 
approved  March  20th,  1873,  when  proceedings  under  it  are  taken,  is, 
to  take  away  the  right  of  the  city  to  collect  the  assessments  brought 
before  the  board ;  a  new  assessment  is  then  to  be  made  which  super- 
sedes and  displaces  the  first. 

2.  Independent  of  the  supplement  to  this  act,  approved  March  27th,  1874, 
interest  is  chargeable  on  the  revised  assessments,  only  from  their  date 
or  the  time  they  take  effect. 
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The  act  of  March  27ih,  1874,  {Laws  of  1874,  p.  566,)  is  not  retroactive; 
it  does  uot  apply  to  cases  brougiit  before  the  board  of  revision  and 
reported  on  prior  to  its  passage. 


On  application  for  mandamus. 

Argued  at  June  Term,  1874,  before  Justices  Dalrimple,. 
Depue  and  Vax  Syckel. 

For  the  relator,  W.  Brinkerhoff. 

For  the  defendant,  W.  A.  Lewis. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  The  decision  of  this  case  involves  the 
consideration  of  the  fourth  section  of  the  supplement  to  the 
act  to  incorporate  the  city  of  Bergen,  {Laws,  1869,  p.  1432,) 
the  act  entitled  "  an  act  to  adjust  unpaid  assessments  in  Jersey 
City,"  approved  March  26th,  1873,  {Laws,  1873,  p.  442,)  and 
a  supplement  to  the  act  last  mentioned,  approved  March  27th, 
1874,  {Laws,  1874,  _p.  566.) 

The  question  in  litigation  is,  as  to  the  rate  of  interest  which 
a  property  holder  is  liable  to  pay  on  an  assessment  made- 
against  him  for  expenses  of  sewer  in  Bergen,  in  case  the- 
original  assessment  has  been  reduced  by  the  board  of  revision, 
as  provided  by  the  act  of  1873. 

The  first  assessment  against  the  prosecutor  in  this  case  was 
8443.28.  The  board  reduced  it  to  $285.26.  The  prosecutor 
thereupon,  on  the  5th  of  June,  1874,  tendered  to  the  collector 
of  Jersey  City  the  amount  of  the  revised  assessment,  with 
interest  at  the  rate  of  eight  per  centum  per  annum,  from  26th 
February,  then  last  past,  which  was  the  date  of  filing  the 
new  or  revised  assessment.  The  amount  thus  tendered  was 
refused.  The  application  is  for  a  writ  of  mandamus,  requiring 
the  collector  to  accept  the  amount  of  the  re-assessment,  if 
tendered,  with  interest  at  the  rate  of  eight  per  cent,  per  annum,. 
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at  any  time  within  three  years  from  the  date  of  the  confirma- 
tion of  the  original  assessment. 

Without  reciting  in  detail  the  various  provisions  of  the 
above-mentioned  acts  which  relate  to  the  matter  in  contro- 
versy, it  will  only  be  necessary  to  state  in  brief  the  conclusions 
to  which  I  have  come. 

The  act  of  1873,  section  5,  declares  that  the  assessment  as 
adjusted  by  the  board  of  revision,  shall  be  a  new  assessment. 
I,  therefore,  conclude  that  interest  can  only  be  charged  upon 
it  from  its  date,  or  from  such  time  thereafter,  as  is  specified  in 
the  supplement  to  the  charter  of  Bergen,  above  referred  to  in 
the  provisions  therein  contained,  in  respect  to  interest  on  unpaid 
assessments  for  expenses  of  sewers. 

I  do  not  think  the  act  of  1874  is  retroactive.  It  does  not 
therefore  apply  to  cases  brought  before  the  board  of  revision, 
and  reported  upon  prior  to  its  passage. 

The  effect  of  the  act  of  1873,  is,  when  proceedings  under 
it  are  taken  to  take  away  the  right  of  the  city  to  collect  the 
assessments  brought  before  the  board,  a  new  assessment  is  then 
to  be  made  which  supersedes  and  displaces  the  first.  There 
would  be  a  manifest  incongruity  under  the  circumstances  of 
this  case  in  requiring  interest  to  be  paid  upon  this  assessment 
prior  to  the  time  when  it  had  existence. 

The  prosecutor  is,  therefore,  chargeable  at  present  only  with 
interest  on  the  amount  of  the  revised  assessment  from  its  date, 
or  the  time  it  took  effect,  at  the  rate  of  eight  per  cent,  per 
annum,  in  accordance  with  the  supplement  of  1869  to  charter 
of  Bergen. 

The  result  is,  that  the  prosecutor  is  entitled  to  a  mandamus 
in  proper  form,  requiring  the  collector  to  accept  the  amount  of 
the  new  assessment,  with  interest  thereon  at  the  rate  of  eight 
per  cent,  per  annum. 
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THE  STATE,  TRASK  ET  AL.,  PROSECUTORS,  v.  CARRAGAN, 
COLLECTOR  OF  BAYONNE. 

1.  The  county  board  of  commissioners  of  appeal  in  cases  of  taxation, 
appointed  under  act  of  1873,  page  794,  is  not  vested  with  all  the  powers 
of  commissioners  of  appeal  under  the  general  tax  laws,  but  the  author- 
ity to  act  is  limited  to  the  single  instance  when  it  shall  appear  that 
the  value  of  property  contained  in  any  duplicate  is  relatively  less  than 
the  value  of  other  property  in  the  county. 

2.  The  board  must  adjudge  that  such  inequality  exists  before  it  can  act. 

3.  Persons  to  be  affected  by  the  action  of  the  board  are  entitled  to  notice 
under  section  8th  of  said  acts. 

4.  By  the  act  of  March  31st,  1869  {Laws,  1869,  p.  1017,)  the  license  given 
to  riparian  owners  by  the  wharf  act,  has  been  revoked,  as  to  the  lands 
on  Hudson  river,  New  York  bay  and  Kill  Von  Kull,  but  not  as  to 
Newark  bay. 

5.  Adjacency  to  tidewater  is  a  circumstance  which  may  properly  enter 
into  the  estimate  of  valuation  of  lands  for  the  purposes  of  taxation. 

6.  Any  additional  value  which  may  be  impressed  upon  lands,  by  reason 
of  this  adjacency  to  tidewater,  shall  be  assessed  not  on  the  fringe  as  a 
separate  and  distinct  property,  but  on  the  entire  lot  of  the  assessable 
owner  frontinj^  on  high  water  mark. 


On  certiorari.     lu  matter  of  taxation. 

Argued  at  June  Term,  1874,  before  Justices  Dalrimple, 
Depue  and  Yan  Syckel. 

For  the  plaintiffs,  James  B.  Vredenburgh. 
For  the  defendant,  Jacob  Weart. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  certiorari  in  this  case  brings  up  for 
review  an  assessment  of  taxes  upon  lands  of  the  prosecutors, 
.situate  in  the  city  of  Bayonne,  fronting  the  tide  waters  bound- 
ing said  city,  made  under  and  by  virtue  of  resolutions  of  the 
board  of  commissioners  of  appeal  in  cases  of  taxation,  of 
which  the  following  are  copies :  "Resolved,  that  the  resolution 
heretofore  adopted,  taxing  all  shore  front  by  lineal  feet,  includ- 
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ing  a  fringe  of  the  shore  next  adjoining  the  high  water  mark, 
be  rescinded ;  resolved,  that  the  valuation  heretofore  fixed  on 
the  fringe  by  the  lineal  foot,  fronting  on  high  water  mark  of 
the  rivers  and  bays  in  Hudson  county,  be  reduced  fifty  per 
cent,  of  the  amount  already  assessed,  and  that  instead  of 
assessing  the  same  on  the  margins  of  lots  and  plots  fronting 
on  high  water  mark,  that  the  assessment  be  placed  on  the 
whole  plot  so  fronting  on  high  water  mark," 

These  commissioners  were  appointed  under  and  by  virtue 
of  an  act  approved  April  4th,  1873,  entitled  "An  act  creating 
a  county  board  of  commissioners  of  appeal  in  cases  of  taxation, 
and  for  equalizing  assessments  for  taxes  in  the  county  of  Hud- 
son."    {Laws,  1873,  p.  794.) 

The  third  section  of  that  act  makes  it  the  duty  of  the 
several  assessors  of  the  county  to  bring  before  the  commis- 
sioners, on  the  first  Monday  of  June  in  each  year,  their  field 
books,  containing  the  ratables  and  persons  liable  to  taxation 
in  their  respective  districts.  The  fourth  section  provides  that 
the  commissioners  shall  have  power  to  examine  any  assessor's 
book  as  to  valuations  as  a  whole,  and  to  any  particular  piece 
of  property  assessed,  and  to  examine  witnesses  as  to  assfeps- 
ments  and  for  the  purpose  of  equalizing  the  same  between 
cities,  towns  or  townships  of  said  county  ;  and  if  it  shall  appear 
to  said  commissioners  that  the  value  of  the  property  contained 
in  any  duplicate  is  relatively  less  than  the  value  of  other 
property  in  the  county,  they  may,  for  the  purpose  of  fixing 
and  adjusting  the  said  proportion  or  quota,  and  for  that 
purpose  only,  add  thereto  such  percentage  as  shall  appear  to 
them  just  and  proper,  but  not  otherwise,  or  to  increase  or 
diminish  the  valuation  of  any  particular  piece  of  property  in 
any  assessment  district. 

By  the  ninth  section,  the  meeting  of  the  county  board  of 
assessors  on  the  first  Monday  in  September,  as  required  by 
the  general  tax  law,  is  abolished,  and  it  will  be  observed  that 
the  powers  theretofoi'e  exercised  by  the  board  of  assessors 
under  the  thirteenth  section  of  the  act  of  April  11th,  1866, 
{Nix.  Dig.  953,  jpl.  95,)*  are  conferred,  in  the  precise  language 

*Rev.,p.  1155,  ?72. 
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of  the  said  thirteenth  section,  upon  the  commissioners  by  the 
fourth  section  of  the  act  of  1873,  with  the  additional  power 
to  the  commissioners  of  increasing  or  diminishing  the  valua- 
tion of  a  particular  piece  of  property  in  any  district.  Tho 
functions  \vhich  before  that  had  been  exercised  by  the  board 
of  assessors,  were  by  this  act  devoh-ed  upon  the  commissioners' 
thereby  created.  The  several  bodies  or  boards  known  as  the 
commissioners  of  appeal  in  cases  of  taxation,  as  before  consti- 
tuted, were  preserved  in  full  force  by  the  sixteenth  section  of 
the  act  of  1873,  with  power  to  hear  and  determine  all  appeals 
in  cases  of  taxation  as  heretofore. 

From  these  recitals,  it  is  manifest  that  the  commissioners 
of  appeal,  appointed  under  the  act  in  question,  are  not  vested 
with  all  the  powers  and  authority  of  commissioners  of  appeal 
under  the  general  tax  laws,  but  that  their  authority  to  act  at 
all,  is  circumscribed  and  limited  by  the  fourth  section,  to  the 
single  instance  when  it  shall  appear  to  them  that  the  value  of 
the  property  contained  in  any  duplicate  is  relatively  less  than 
the  value  of  other  proj^erty  in  the  county ;  when  they  shall 
adjudge  that  such  inequality  exists,  they  may,  in  the  language 
of  the  act,  for  the  purpose  of  fixing  and  adjusting  the  said 
proportion  or  quota,  and  for  that  purpose  only,  do  either  of 
two  things — 

1st.  Add  to  the  duplicate  such  percentage  as  shall  appear 
to  them  just  and  proper ;  or, 

2d.  Increase  or  diminish  the  valuation  of  any  particular 
piece  of  property. 

The  board  of  assessors  could  correct  the  inequality  only  by 
adding  a  percentage  to  the  whole  duplicate;  the  commis- 
sioners may,  if  proper  and  equitable,  increase  or  diminish  in- 
dividual assessments  after  careful  examination,  and  if  they 
deem  best,  the  examination  of  witnesses. 

The  validity  of  the  assessment  now  certified  into  this  court, 
must  be  determined  according  to  the  interpretation  of  the  act 
of  1873. 

In  The  State,  Weehaivken  Township,  prosecutors,  v.  Roe,  7 
Vroom  86,  it  was  held  that  before  the   board    of  assessors- 
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could  act  at  all  upon  any  duplicate,  they  must  decide  that 
the  valuation  contained  in  it,  was  relatively  less  than  the  value 
of  the  property  in  the  county. 

The  legislature  having  incorporated  in  the  act  of  1873  the 
exact  language  of  the  act  of  1866,  after  it  had  received  a 
judicial  interpretation,  it  must  be  presumed  that  it  was 
adopted  with  the  construction  given  it  by  this  court. 

Under  the  authority  cited,  the  commissioners  had  no  juris- 
diction to  interfere  with  the  assessments  produced  before  them 
until  they  adjudged  that  the  valuations  in  the  several  districts 
were  not  relatively  equal.  There  is  nothing  in  the  case  to 
show  that  they  considered  this  matter  at  all,  or  that  they  had 
the  sanction  of  their  own  judgment  as  a  board  of  commis- 
sioners, that  the  state  of  facts  existed  that  empowered  them  to 
act.  In  this  respect  there  is  a  fatal  informality  in  their  pro- 
ceedings. They  likewise  committed  a  substantial  error  in, 
failing  to  give  notice  to  the  persons  who  were  aiFected  by  their 
action,  as  required  by  the  first  section  of  that  act. 

It  is  also  contended  that  the  fringe  along  high  water  mark 
has  no  assessable  value  on  account  of  any  riparian  rights 
which  attach  to  it  from  its  location  adjacent  to  tide  water. 

By  local  custom,  and  under  the  wharf  act  {Nix.  Dig.  1025,) 
the  shore  owner  had  a  right  to  reclaim  the  land  between  high 
and  low  water  mark,  until  such  time  as  the  legislature  should 
revoke  such  license. 

By  an  act  approved  March  31st,  1869,  {Laws,  1869,  p. 
1017,)*  this  license  has  been  revoked  as  to  the  tide  water  of 
Hudson  river,  New  York  bay  and  Kill  Von  Kull,  so  that^ 
without  grant  from  the  state,  no  person  can  reclaim  any  land 
along  these  waters;  with  regard  to  Newark  bay,  the  law 
remains  as  it  was  prior  to  the  passage  of  the  act  of  1869. 

The  right  of  reclamation,  which  exists  where  the  act  of 
March  31st,  1869,  is  not  applicable,  is  an  incident  to  the 
owner's  title  which  would  appreciate  its  price  in  the  market, 
and  which  must  be  considered  in  computing  the  value  of  his 
estate  for  the  purposes  of  taxation. 

*Rev.,  p.  982. 
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Where  lands  on  tide  waters  are  within  the  operation  of  that 
act,  the  shore  owner  has  no  right  to  reclaim,  but  he  has  the 
advantage  which  may  accrue  from  adjacency  to  the  water 
until  such  time  as  the  state  shall  exercise  its  power  of  disposi- 
tion, and  also  the  right  of  pre-emption,  at  a  price  to  be 
established  under  the  provisions  of  the  law. 

These  are  circumstances  which  may  properly  enter  into  the 
estimate  of  valuation. 

It  is  true  that  the  owner,  unless  he  elects  to  purchase,  may, 
at  the  will  of  the  state,  be  deprived  of  his  nearness  to  the 
water,  but  his  right  to  the  benefit  of  a  public  road,  which 
enhances  the  value  of  his  lauds,  is  held  by  no  better  tenure. 

Any  additional  value  which  may  be  impressed  upon  lands, 
by  reason  of  their  adjacency  to  tide  water,  should  be  assessed 
not  on  the  fringe,  as  a  separate  and  distin(,'t  property,  but  upon 
the  entire  lot  of  the  assessable  owner,  fronting  on  high  water 
mark. 

For  the  reasons  given,  the  proceedings  of  the  commissioners, 
in  my  opinion,  are  erroneous  and  should  be  set  aside. 

Cited  in  Slate  v.  West  Hohoken,  9  Vr.  175 ;  N.  Y.,  L.  E.  &  W.  R.  R.  Co. 
V.  Yard,  14  Vr.  637 ;  Bayonne  v.  Commissioners,  17  Vr.  98. 


THE  STATE,  WILLIAM  C.  KINGSLAND  ET  AL.,  PROSECUTORS, 
V.  THE  INHABITANTS  OF  THE  TOWNSHIP  OF  UNION, 
IN  THE  COUNTY  OF  BERGEN. 

1.  James  A.  McCreary  having  acted  as  one  of  the  commissioners,  from 
April,  1872,  until  January,  1874,  without  any  objection  being  made  to 
his  authority  to  act,  the  court  will  presume  that  he  is  the  person  named 
and  intended  to  be  appointed  by  tlie  act  of  March,  1872,  (Laws,  1872, 
p.  o65,)  unless  tliere  is  full  and  clear  evidence  to  the  contrary. 

2.  The  assessment  set  aside — 

1.  Because  three  of  the  commissioners  who  made  it  were  land  owners 
to  be  assessed  and  therefore  judges  in  their  own  cases. 

2.  Because  the  assessment  was  not  imposed  according  to  the  benefits 
received. 
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State,  Kingsland,  pros.,  v.  Township  of  Union. 
On  certiorari. 

Argued  at  June  Term^  1874,  before  Justices  Daleimple, 
Depue  and  Van  Syckel. 

For  the  plaintiffs,  S.  B.  Ransom. 

For  the  defendants,  John  Linn. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  By  the  certiorari  in  this  case  the  pro- 
ceedings of  commissioners  appointed  by  an  act  of  the  legisla- 
ture of  this  state,  approved  March  6th,  1872,  (Laios,  1872, 
p.  365,)  to  widen,  grade  and  improve  Ridge  road,  in  the 
township  of  Union,  in  the  county  of  Bergen,  to  a  width  not 
exceeding  eighty  feet,  are  brought  up  for  review. 

The  act  appoints  as  commissioners,  James  McCreary,  John 
C.  Marin,  Daniel  Van  Winkle,  Frank  Page  and  John  H. 
Poillou,  with  the  power  to  fill  any  vacancy  caused  by  disa- 
bility, death  or  resignation  of  either.  After  entering  upon 
the  duties  of  the  commission,  Poillon  resigned  and  George 
Dayton  was  appointed  in  his  stead. 

The  first  objection  taken  to  the  legality  of  the  proceedings- 
is,  that  James  A.  McCreary,  who  served  as  one  of  the  com- 
missioners, was  not  the  person  named  by  the  act  for  that 
purpose. 

The  first  meeting  of  the  commissioners  under  the  act,  was 
held  on  the  6th  of  April,  1872,  from  which  date  until  the 
work  was  completed  in  December,  1873,  and  the  assessment 
made  in  January,  1874,  James  A.  McCreary  acted  as  com- 
missioner without  any  question  being  raised  by  the  relators 
or  any  one  else,  as  to  his  authority  to  act.  Even  if  it  is  not 
now  too  late  to  raise  this  question,  the  burden  must  rest  upon 
the  prosecutors  to  establish  clearly  that  the  person  who  acted 
is  not  the  person  named  and  intended.  There  is  no  sufiicient 
evidence  in  the  case  npon  which  this  objection  can  be  rested. 

The  second  objection  is,  that  the  owners  of  a  majority  of 
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the  frontage  on  said  road,  did  not  consent,  in  writing,  to  the 
improvement. 

At  a  meeting  of  the  commissioners  held  April  20th,  1872, 
it  was  resolved  that  they  would  take  immediate  steps  to  pro- 
cure the  necessary  consent  of  the  land  owners. 

The  length  of  the  road  was  eighteen  thousand  eight  hun- 
dred and  forty  feet.  By  writings  dated  April,  1872,  marked 
B  1  and  B  2,  the  owners  of  about  seventeen  thousand  eight 
hundred  feet  of  frontage,  consented  that  the  commissioners 
should  proceed  to  open,  grade  and  improve  the  road,  accord- 
ing to  the  act  of  the  legislature. 

On  the  5th  of  the  following  August,  a  contract  was  made 
with  one  P.  S.  Page,  to  execute  the  work  of  improvement, 
the  road  to  be  sixty-six  feet  wide,  with  a  stipulation  that  at 
the  option  of  the  commissioners  it  might  be  changed  to  eighty 
feet. 

At  the  time  this  contract  was  made,  the  case  does  not  show 
that  the  requisite  consent  had  been  obtained,  but  on  that  day 
a  committee  was  appointed  to  obtain  the  consent  of  the  prop- 
erty owners.  On  the  21st  day  of  September,  1872,  the 
committee  reported  that  they  had  obtained  the  requisite  con- 
sent to  the  widening  of  the  road  to  eighty  feet,  and  the 
commissioners  thereupon  resolved  to  widen  it  to  eighty  feet, 
and  notified  the  contractor  to  that  eifect.  James  A.  JNIcCreary 
testifies  that  this  second  consent  was  signed  by  the  owners  of 
a  majority  of  the  frontage;  that  he  had  it  in  his  possession 
and  laid  it  before  the  commissioners  at  their  meeting,  when 
they  examined  it  and  determined  that  it  was  signed  by  the 
requisite  majority.  He  says  the  paper  was  left  in  his  posses- 
sion as  secretary,  and  that  it  has  since  been  lost  or  mislaid,  so 
that  he  is  unable  to  produce  it.  John  C.  Marin  and  Henry 
A.  Baker  also  testify  that  the  second  consent  was  signed  by 
the  owners  of  a  majority  of  the  frontage,  and  there  is  no  tes- 
timony in  the  case  to  contradict  them.  Those  who  signed 
B  1  and  B  2,  must  also  be  held  to  have  consented  to  the  im- 
provement, eighty  feet  in  width,  as  their  consent  was  that  the 
work  be  done  in  conformity  with  the  act,  which  authorizes 
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an  eighty  feet  road.  Every  intendment  should  be  made 
against  these  prosecutors  who  have  had  the  benefit  of  the  im- 
provement and  who  made  no  objection  to  the  scheme  until 
after  it  was  completed.  This  objection,  therefore,  cannot 
prevail. 

The  other  objections  are  directed  to  the  assessment  made  by 
the  commissioners  for  the  expenses  of  the  work. 

First.  Page,  Van  Winkle  and  Marin,  three  of  the  com- 
missioners who  made  the  assessment,  were  laud  owners  to  be 
assessed,  and  therefore  necessarily  j  udges  in  their  own  cases. 

Second.  The  act  requires  the  whole  cost  and  expense  of  the 
road  to  be  assessed  on  the  frontage  in  proportion  to  the  benefits 
received  by  the  owners  thereof,  while  the  assessment  was  made 
on  all  lands  liable  to  assessment  at  the  same  rate  per  lineal 
foot,  without  any  determination  by  the  commissioners  that 
they  had  any  regard  to  the  benefits  received.  In  my  opinion, 
these  objections  are  insurmountable  and  the  assessment  as  to 
the  prosecutors  should  be  set  aside. 

Cited  in  Bergen  County  Savings  Bank  v.  Union,  15  Vr.  601. 


ELIZABETH   H.   DURANT  v.  THE  MAYOR,  &c.   OF  JERSEY 

CITY. 

Taxes  and  water  rents,  imposed  in  Jersey  City  in  1868,  1869  and  1870, 
are  subject,  after  February  28th,  1872,  to  the  same  penalties  for  non- 
payment as  if  they  had  been  laid  under  the  charter  of  1871,  and  the 
city  may  recover  interest  and  penalties  for  non-payment  subsequent 
to  February  28th,  1872. 


Argued  at  June  Term,  1874,  before  Justices  Daleimple, 
Depue  and  Van  Syckel. 

For  the  plaintiff,  Jacob  Weart. 

For  the  defendants,  William  A.  Lewis. 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  only  question  submitted  to  the 
judgment  of  the  court  in  this  case  is,  whether  the  city  can 
impose  penalties  for  the  non-payment  of  taxes  and  water 
rents,  levied  in  the  years  1868,  1869  and  1870,  from  and 
after  the  passage  of  the  act  of  February  28th,  1872.  {Laws, 
1872,  p.  268.) 

On  the  31st  day  of  March,  1871,  these  taxes  being  then 
due  and  unpaid,  a  new  charter  was  passed  for  Jersey  City, 
which  made  no  provision  for  the  collection  of  taxes  theretofore 
assessed,  and  which,  by  its  section  168,  repealed  the  charter 
of  1870,  and  all  acts  and  parts  of  acts  inconsistent  with  the 
charter  of  1871,  without  saving  any  prior  taxes  or  assessments. 

To  remedy  these  defects  a  supplement  was  passed  February 
28th,  1872,  which  provides  that  section  151  of  the  charter  of 

1871  shall  apply  as  fully  to  taxes,  water  rents  and  assessments 
levied  before  the  passage  of  said  act  as  those  thereafter  levied ; 
that  nothing  contained  in  the  charter  of  1871  shall  be  con- 
strued to  impair  the  right  which  the  city  had,  before  that 
time,  to  any  such  dues,  or  to  any  interest,  penalties  or  costs 
theretofore  accrued  or  thereafter  legally  to  accrue,  by  reason 
of  the  non-payment  thereof;  that  such  proceedings  may  be 
taken  for  the  collection  of  such  taxes  and  water  rents,  jienal- 
ties,  interest  and  costs,  as  may  be  taken  for  the  same  ^vhen 
levied  under  the  charter  of  1871,  and  that  the  supplement  of 

1872  shall,  in  all  courts  and  places,  be  construed  as  if  it  had 
been  incorporated  in  the  charter  of  1871  at  the  time  of  its 
passage. 

In  The  State,  Dixon,  prosecutor,  v.  Jersey  City,  ante  p. 
39,  this  court  held  that  all  penalties  for  non-payment  which 
had  accrued  prior  to  the  passage  of  the  charter  of  1871  were 
swept  away  by  the  repeal  of  the  acts  under  which  they  were 
laid  and  to  be  collected,  and  that  the  penalties  for  past  omis- 
sions could  not  be  revived  by  the  act  of  February  28th,  1872. 

The  defendants  now  seek  to  enforce  the  payment  of  the 
penalties  imposed  by  the  charter  of  1871,  from  and  after  the 
passage  of  the  supplement  of  1872. 
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This  supj^lement  applies  section  151  of  the  charter  of  1871 
as  fully  to  taxes  and  water  rents  theretofore  levied,  as  to  those 
assessed  under  said  act. 

The  section  last  refeiTed  to,  as  amended  by  the  supplement 
of  1872,  empowers  the  defendants  to  sell  the  plaintiff's  lands 
for  the  taxes  and  water  rents  of  1868,  1869  and  1870,  with 
all  interest,  costs  and  charges  thereon.  Sections  81  and  150 
of  the  charter  of  1871,  specify  what  rate  of  interest  shall  be 
paid  in  case  of  default  in  paying  water  rents  and  taxes,  and 
apply  to  all  cases  where  water  rents  and  taxes  are  due  and 
payable  to  the  city,  without  reference  to  the  time  when  they 
were  levied. 

In  my  opinion,  the  taxes  and  water  rents  of  1868,  1869 
and  1870,  after  the  28th  of  February,  1872,  are  subject  to  the 
same  penalties  for  non-payment  as  if  they  had  been  laid  under 
the  charter  of  1871,  and  the  city  may  recover  interest  and 
penalties  for  non-payment  subsequent  to  February  28th,  1872. 


THE  STATE,  THOMAS  B.  KILBUEN,  PROSECUTOR,  v.  THE 
ESSEX  PUBLIC  ROAD  BOARD. 

The  act,  under  which  the  assessors  were  appointed,  {Laws,  1870,  pp. 
181,  714.)  requires  the  benefits  to  be  assessed  upon  all  the  property 
benefited  by  the  road  in  proportion  to  the  benefits  received.  The 
return  certifies  that  they  adjudged  that  the  lands,  in  their  report  men- 
tioned, were  peculiarly  benefited  to  the  extent  of  the  aggregate  of 
the  sums  assessed  as  damages,  and  they  assessed  the  same  upon  the 
specified  lots  in  proportion  to  the  benefits  received.  The  return  held 
to  be  defective,  because  the  assessors  do  not  certify  that  they  assessed 
all  the  lands  benefited. 


On  certioran. 

Augued  at  June  Term,  1874,  before  Justices  Daleimple, 
Depue  and  Van  Syckel. 
Vol.  VIII.  s 
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State,  Kilburii,  pros.,  v.  Essex  Public  Koad  Board. 


For  the  plaintiff,  C.  F.  Hill 

For  the  defendant,  John  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  certiorari  is  prosecuted  to  set  aside 
an  assessment  of  $1488  upon  lands  of  the  relator,  on  the  line 
of  South  Orange  avenue,  in  the  county  of  Essex,  for  benefits 
adjudged  to  have  been  received  by  his  lands,  in  consequence 
of  the  widening  and  improvement  of  that  avenue. 

The  act  constituting  a  public  road  board  for  the  county  of 
Essex,  and  the  supplement  thereto,  (Laics,  1870,  jjp.  181, 
714,)  provide  that  the  assessors,  thereby  authorized  to  be 
appointed,  shall  j^roceed  to  consider  and  determine  what  lands 
in  the  township,  in  which  the  road  is  laid,  are  peculiarly 
benefited  by  the  laying  out  of  the  road,  and  the  amount  that 
each  lot  or  parcel  is  so  benefited,  and  shall  assess  the  same 
in  proportion  to  the  benefit  received. 

The  duty  thus  imposed  upon  the  assessors  is — 

1.  To  consider  and  determine  what  lands  in  the  township 
are  peculiarly  benefited ; 

2.  To  determine  the  extent  to  which  each  lot  is  benefited ; 

3.  To  assess  the  same  upon  all  the  property  benefited  in 
proportion  to  the  benefit  received  ; 

4.  To  report  the  result  of  their  work. 

The  report  of  the  assessors  must  show  that  they  have 
literally  and  fully  performed  this  branch  of  their  duty. 

The  report  certifies  that  they  proceeded  to  consider  what 
lands  in  the  township  of  South  Orange  are  peculiarly 
benefited,  and  the  amount  that  each  lot  is  benefited,  and 
that  they  adjudged  and  determined  that  the  lots  of  land,  in 
their  report  mentioned,  were  peculiarly  benefited  to  the 
extent  of  the  aggregate  of  the  sums  assessed  as  damages  for 
lands  taken  for  said  avenue,  and  they  assessed  the  same  upon 
the  specified  lots  in  pro])ortion  to  the  peculiar  benefit  received, 
as  justly  and  equitably  as  might  be  after  hearing  the  parties 
who  appeared  before  them. 
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It  has  been  adjudged  in  this  court  that,  if  bodies  of  this 
character,  exercising  a  special  statutory  power,  fail  to  certify 
affirmatively  that  they  have  done  any  act  required  of  them 
by  law,  the  presuiuption  will  be  that  they  have  not  done  it. 
State  V.  Lippincott,  1  Dutcher  434 ;  State  v.  Yauger,  5  Dutcher 
384. 

The  State,  Abrey,  prosecutor,  v.  Cannon,  4  Vroom  218,  is 
in  point  and  must  rule  this  case. 

There  the  act  required  that  the  surveyors  should  assess  the 
damages  as  equitably  as  might  be  upon  the  owners  of  land  in 
the  neighborhood  of  the  road  which,  in  their  opinion,  would 
be  benefited  thereby,  as  nearly  as  could  be,  in  proportion  to 
the  benefits  received.  By  their  return  the  surveyors  certified 
that,  in  their  opinion,  the  lands  owned  by  the  persons  therein 
named  would  be  benefited  to  the  amount  respectively  assessed 
against  them.  Justice  Vredeuburgh  set  aside  the  return 
because  it  did  not  certify  that  those  were  all  the  lands  bene- 
fited by  the  road. 

The  same  defect  appears  in  the  return  now  in  question. 

The  assessors  say  that  they  adjudge  that  the  lots  mentioned 
are  peculiarly  benefited  to  the  extent  of  the  sum  assessed  for 
damages,  but  whether  these  are  all  the  lands  benefited  is  not 
stated.  Their  certificate  may  be  true,  and  yet  some  land 
owners,  who  in  their  judgment  should  have  shared  the  burden, 
have  escaped  it  altogether.  It  is  necessary  for  the  protection 
of  the  public  that  the  strictness  of  the  rule  which  has  been 
applied  to  these  cases  shall  not  be  relaxed. 

In  my  opinion  the  assessment  should  be  set  aside. 


CASES  DETERMINED 

IN   THE 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE    OF    NEW   JERSEY, 

FEBRUARY  TERM,  1876. 


THE  DELAWARE,  LACKAWANNA  AND  WESTERN  RAILROAD 
COMPANY  ADS.  CORNELIUS  HANNON. 

1.  By  force  of  the  statute,  a  riparian  owner,  when  he  extends  his  shore 
front,  must,  if  the  high  water  line  is  substantially  a  straight  line,  so 
extend  his  side  lines  as  to  make  them  rectangular  with  such  high 
water  line. 

2.  When  the  high  water  line  is  not  straight,  the  extension  of  the  shore 
front  must  be  divided  proportionately  among  the  riparian  owners. 


In  ejectment.     On  rule  to  show  cause. 

Argued  at  November  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Depue  and  Scuddee. 

For  the  plaintiff,  Joseph  Coult. 

For  the  defendants,  T.  X.  McCarter. 

The  oj)inion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  an  action  of  ejectment,, 
the  premises  in  dispute  being  a  portion  of  the  extensions  of 
riparian  land,  by  docking  out  into  the  Passaic  river.     The 

276 


FEBRUAEY  TERM,  1875.  277 

Delaware,  Lackawanna  and  Western  R.  E.  Co.  ads.  Hannon. 

extension  in  question  was  made  by  a  former  land  owner, 
under  whom  the  plaintiff  derives  his  title.  The  defendants 
own  the  contiguous  lot,  which  is  also  riparian  land.  The 
principal  legal  question  presented  by  the  case  is,  the  impor- 
tant one,  with  respect  to  the  direction  in  which  the  riparian 
owner  may  extend  his  front  into  tide  water.  In  the  present 
case,  the  defendants  insist  that  the  course  of  such  extension 
must  be  that  given  by  a  protraction  of  the  side  lines  of  the 
lot  of  the  plaintiff  in  the  same  course  in  which  they  run  to 
the  river.  The  adoption  of  such  a  method  would  give  the 
small,  triangular  lot  in  di'^pute,  to  the  defendants.  This  was 
not  the  rule  upon  which  the  verdict  is  founded.  At  the  trial, 
the  rule  applied  was,  that  the  line  of  extension  was  "to  be 
got  by  ascertaining  what  the  original  high  water  mark  on 
the  shore  was,  and  then  extending  the  lines  at  right  angles 
from  that  line." 

In  its  application  to  the  facts  of  the  ca.se  on  trial,  it  seems 
to  me  that  the  rule  thus  propounded  was  clearly  correct. 
Along  that  part  of  the  shore  embracing  the  premises  in  ques- 
tion, the  high  water  line  was  practically  straight,  and 
wherever  this  is  the  case,  the  side  lines  of  the  land  reclaimed 
must  be  at  rio-ht  angles  to  such  base  line.  This  rule  iuevi- 
tably  results  from  the  fact  that  this  right  of  reclamation  is 
altogether  the  creature  of  the  statute.  The  riparian  owner 
has  no  control  over  such  right,  which  is  an  incident  which 
the  law  itself  aunexes  to  the  property.  In  the  ascertainment 
of  such  an  incident,  it  is  not  of  the  least  importance  in  what 
direction  the  owner  of  the  upland  has  seen  fit  to  run  the  lines 
of  his  property  to  the  shore.  Whether  such  lines  approach 
the  water  in  a  course  rectangular  to  the  shore  line,  or  run 
obliquely  to  such  base,  the  right  of  riparian  extension  is  un- 
affected by  the  difference.  In  both  cases,  the  statute  is 
supreme,  which  declares  "  that  it  shall  be  lawful  for  the  owner 
of  lands  situate  along  or  upon  tide  waters,  to  build  docks  or 
wharves  upon  the  shore  in  front  of  his  land.s,  and  in  other 
M'ays  to  improve  the  same;  and  when  so  built  upon  or  im- 
proved, to  appropriate  the  same  to  his  own  exclusive  use." 
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(Nix.  Dix.  1025.)*  This  is  the  legislative  grant  to  the  owner 
of  the  shore  front,  and  the  right  given  is  clearly  defined  in  it. 
The  privilege  conlerred  is  not  to  extend  the  land  into  the 
water  generally,  but  to  extend  it  in  a  particular  direction,  that 
is,  in  front  of  the  land  to  which  the  privilege  attaches.  Nor 
is  the  privilege  granted  to  a  single  individual,  but  on  the 
contrary,  it  is  a  franchise  granted  to  a  class,  so  that  no  one  of 
such  class  can  claim  a  right  paramount  to  that  of  any  of  the 
others.  Every  owner  of  a  shore  front  has  the  right  to  ex- 
tend such  front  on  to  the  public  domain,  within  certain  defined 
limits,  and  from  this  parity  of  interest,  it  necessarily  follows 
that  no  particular  proprietor  can  exercise  his  privilege,  except 
in  harmony  with  the  equal  rights  of  the  rest  of  his  class. 
This  being  the  sole  origin  and  title  to  the  right  in  question,  it 
becomes  at  once  obvious  that  the  location  of  the  boundary^ 
lines  of  the  tracts  running  to  the  shore,  are  to  be  thrown  out 
of  the  account,  in  settling  the  legal  course  or  extent  of  the 
extension  of  the  upland  below  the  high  water  line.  That  ex- 
tension, the  statute  peremptorily  declares,  must  be  "  in  front 
of  the  riparian  land."  The  result  of  this  doctrine  is,  that 
where  the  high  water  shore  line  is  straight,  the  side  lines  of 
the  extension  must  be  rectangular  to  such  base  line;  any 
other  course  would  necessarily  infringe  on  the  rights  of  the 
owner  of  the  contiguous  land  on  the  one  side  or  the  other,, 
and  this,  in  no  instance,  would  seem  admissible,  except  where, 
from  the  conformation  of  the  shore,  it  is  impossible  for  each, 
owner  to  have  an  extension  of  his  entire  shore  front.  In  the 
present  case,  the  jury  at  the  trial  was  instructed  to  find  the 
straight  high  water  line,  disregarding  small  irregularities  in 
the  conformation  of  the  shore,  and  to  run  from  the  line  so 
found,  rectangular  lines  from  each  corner  upon  the  shore  of 
the  plaintiff's  land,  and  in  this  manner  ascertain  his  right  in 
the  river  front.  As  before  stated,  this  instruction,  in  view  of 
the  facts  in  evidence,  was  a  correct  statement  of  the  legal  rule. 
From  the  foregoing  exposition  of  the  statute  it  will  appear 
that  in  all  cases  in  which  the  high  water  line  is  straight,  there- 

*Rev.,  p.  1240. 
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can  be  no  difficulty  in  fixing  the  extent  and  course  of  the 
extension  to  be  assigned  to  each  shore  front.  But  where  this 
is  not  the  case,  such  allotment  becomes  a  proceeding,  in  many- 
cases,  of  great  complexity,  embracing  the  adjustment  of  con- 
flicting rights  and  raising  questions  both  intricate  and  delicate. 
This  embarrassment  grows  out  of  the  fact  that  the  formation 
of  the  shore  is  often  such  that  it  is  not  possible  for  each  shore 
owner  to  take  to  himself  the  land  in  front  of  his  shore  line. 
Where  there  are  deep  indentations  or  abrupt  projections  along 
the  shore  the  rights  of  the  land  owners  inevitably  conflict ; 
there  is  not  a  sufficient  scope  of  water  front  to  give  to  each 
his  full  share,  and  as  their  rights  are  equal,  such  rights  must 
be  conciliated  by  an  equitable  adjustment.  This  can  be  done 
only  by  allotting  to  each  land  owner  an  allotment  of  the  water 
front,  proportiouable  to  the  extent  of  his  riparian  proprietor- 
ship. This  is  the  cardinal  principle,  and  it  legitimately 
results  from  the  perfect  equality  of  rights  which  the  statute 
establishes  in  this  class  of  persons.  I  have  examined  this 
subject  with  attention,  and  it  does  not  seem  to  me  that  much 
more  can  be  done  for  its  practical  elucidation,  than  the  laying- 
down  of  this  general  rule.  It  is  not  probable  that  any  precise 
formula,  applicable  to  every  case,  can  be  devised.  The  prin- 
ciple to  work  by  is,  that  when  practicable,  each  owner  is  to 
have  his  full  shore  front ;  when  this  is  not  practicable,  he  is 
to  have  his  ratable  part  of  such  front.  I  do  not  see  how  the 
rule  can  be  further  specialized.  Such  attempts  have,  in 
various  cases,  been  made  by  the  judicial  tribunals  of  some  of 
the  states,  and  some  of  the  rules  thus  introduced  are  well 
worthy  of  attention,  as  they  are  seemingly  applicable  to  a 
numerous  class  of  situations.  The  question  has  arisen  several 
times  in  Massachusetts,  under  a  colonial  ordinance,  which 
gives  to  the  owner  of  land  bordering  on  a  cove  where  the  sea 
ebbs  and  flows,  a  right  to  the  contiguous  flats  to  the  low  water 
mark.  One  of  these  cases  is  that  of  Rust  v.  Boston  Mill  Cor- 
jporation,  6  Pickenng  158,  in  which  the  rule  was  laid  down 
that,  under  the  ordinance  just  referred  to,  the  owner  could 
not  necessarily  claim  the  flats  in  the  direction  of  the  exterior 
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lines  of  his  upland,  but  only  in  the  direction  towards  low 
water  mark  from  the  two  corners  of  his  upland  at  high  water 
mark.  There  is,  also,  in  the  opinion,  a  rule  propounded  for 
the  allotment  of  the  flats  among  the  various  land  owners  in 
front  of  a  circular  cove,  which,  in  practice,  may  be  found 
useful,  but  with  respect  to  which  it  is  at  present  only  perti- 
nent to  denote  that  the  rule  is  founded  in  the  principle  that 
the  partition  is  to  be  ratable,  when  the  situation  is  such  that 
each  owner  cannot  have  his  complement  in  proportion  to  his 
water  front.  The  rule  approved  in  this  case  was  subsequently 
affirmed  in  the  case  of  Sparhawk  v.  BuUard,  1  3Ietc.  95.  In 
both  these  cases  it  is  admitted  that  no  general  rule,  applicable 
in  every  instance,  can  be  framed,  a  result  which  is  thus  stated 
by  Chief  Justice  Shaw,  in  the  case  of  Walker  v.  The  Boston 
<&  Maine  Railroad,  3  CusMng  22  :  "  No  general  rule  of  divi- 
sion has  been  laid  down,  and^  perhaps,  from  the  nature  of  the 
case,  none  can  be  laid  down.  Many  coves,  inlets  and  estuaries  of 
rivers,  are  so  irregular  and  various  in  outline,  and  so  traversed 
by  crooked  and  meandering  creeks  and  channels,  from  Mdiicli 
the  sea  does  not  ebb,  that  it  is  utterly  impossible  to  apply  to 
them  any  of  the  rules  that  have  been  applied  to  other  cases. 
Such,  to  a  considerable  degree,  is  the  character  of  the  case  in 
question,  though  far  from  being  as  irregular  as  many  others. 
The  most  one  can  hope  to  do  is,  to  take  the  colony  ordinance 
of  1641,  and  to  apply  it  according  to  its  true  spirit,  and,  by 
as  near  an  approximation  as  practicable  to  the  rules  which 
have  been  judicially  established,  to  lay  down  such  a  line  of 
division  as  to  give  to  each  riparian  proprietor  his  fair  and 
■equal  share."  In  Maine,  the  judicial  course  has  been  the 
same  as  that  just  indicated,  and  the  courts  in  that  state,  also, 
have  expre.s.sed  their  conviction  of  the  impossibility  of  estab- 
lishing any  special  rule  by  which  every  right  of  this  kind 
<3an  be  admeasured.     Emerson  v.  Taylor,  9  Gh'eenl.  42. 

There  was  a  second  question  which  was  somewhat  pressed 
in  the  argument  of  the  counsel  of  the  defendants.  It  related 
to  the  construction  of  the  deed  of  conveyance,  under  which  the 
plaintiff  claimed  his  title  to  the  premises  in  dispute.     The 


FEBEUARY  TERM,  1875.  281 


Delaware,  Lackawanna  and  Western  K.  K.  Co.  ads.  Hannon. 

contention  was  that  the  description  in  this  deed  does  not  carry 
the  land  conveyed  to  the  river,  but  stops  short  of  that  point. 
It  was  shown  that  by  locating  the  land  described  by  the 
courses  and  distances  of  the  description  would  not  take  the 
tract  to  the  river,  but  would  fall  considerably  short  of  that 
point.  The  old  river  front  had  been  at  the  point  thus 
reached,  but  the  land  reclaimed  in  front  of  the  premises,  was 
not  embraced  in  the  measured  distance.  The  part  exterior  to 
this  measurement  comprised  the  land  in  controversy,  and  the 
defendants,  on  the  ground  thus  assigned,  insisted  that  the 
plaintiff  had  failed  to  show  title  to  it.  But  it  seems  to  me 
that  this  position  has  no  basis  in  legal  principles.  The  rule 
is  entirely  established  that  if  the  description  of  the  measure- 
ments of  the  property  does  not  coincide  with  the  position  of 
the  monuments  referred  to,  the  latter,  as  the  unmistakable 
evidences  of  intention,  must  prevail.  In  the  present  case  the 
description  carries  the  property  to  the  "  Passaic  river,  and 
thence  along  said  river  the  several  courses  thereof."  In  view 
of  such  a  description,  can  there  be  any  question  as  to  what 
the  understanding  of  the  parties  to  this  instrument  was  ? 
Who  can  doubt  that  the  river  was,  on  this  side,  to  be  the 
boundary  of  the  land.  To  adopt  the  contention  of  the  de- 
fence on  this  point,  would  involve  the  reversal  of  every 
decision  heretofore  made  ujjon  this  subject.  Nor  does  the 
circumstances  that  at  an  antecedent  period  the  river  front  had 
occupied  a  different  position,  appear  to  affect  the  question, 
becau.se  the  description  of  a  conveyance,  unless  a  different 
aspect  is  clearly  manifested,  refers  to  the  monuments  existing 
at  the  time  of  its  execution.  The  objection,  in  my  opinion, 
has  no  force,  and  was  rightly  dealt  with  at  the  trial. 

With  respect  to  the  merits  of  the  case,  I  think  the  verdict 
cannot  be  disturbed.  The  facts  in  proof  do  not  make  a  case 
so  clearly  in  favor  of  the  defence  as  to  warrant  the  interference 
of  the  court  with  the  action  of  the  jury. 

Let  the  rule  be  discharged. 
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THE  NEW  JERSEY  INSURANCE  COMPANY  v.  JOHN  H. 
MEEKER  ET  AL. 

An  action  of  covenant  will,  by  force  of  the  statute  of  this  state,  lie  against 
heirs  and  devisees  for  the  breach  of  a  covenant  against  encumbrances 
contained  in  a  conveyance  of  the  ancestor. 


In  covenant.     On  demurrer  to  the  declaration. 

This  action  is  brought  against  the  defendants,  as  heirs  and 
devisees  of  Samuel  Meeker,  deceased,  under  the  act  entitled, 
"^?i  act  for  the  relief  of  creditors  against  heirs  and  devisees/^ 
passed  March  7th,  1797,  (Nix.  Dig.  380,)  to  recover  dam- 
ages or  compensation  for  the  breach  of  a  covenant  against 
encumbrances,  contained  in  an  indenture  of  conveyance,  dated 
March  26th,  1861,  made  by  and  between  the  said  Samuel 
Meeker,  in  his  lifetime,  of  the  first  part,  and  the  plaintiffs 
herein,  of  the  second  part,  for  lands  in  the  city  of  Newark. 

The  declaration  alleges,  as  a  breach,  the  existence  of  an 
inchoate  right  of  dower  in  Martha  A.  Halsted  (one  of  the 
defendants  herein,)  then  the  wife  of  Oliver  S.  Halsted,  Jr., 
a  prior  owner  of  the  premises,  which  inchoate  right  of  dower 
having  become  complete,  by  the  death  of  said  Oliver  S.  Hal- 
sted, Jr.,  in  July,  1871,  the  said  Martha  A.  Halsted,  in  an 
action  of  dower,  unde  nihil  hahet,  commenced  in  this  court,, 
against  the  present  plaintiffs,  recovered,  on  the  25th  day  of 
February,  1873,  her  seizin  of  the  one-third  part  of  said  prem- 
ises (which  was  duly  delivered  to  her  by  the  sheriff,)  and  the 
sum  of  $1366.46,  for  her  damages  and  costs. 

Four  of  the  defendants,  viz. :  John  H.  Meeker,  Samuel  A. 
Meeker,  Charles  H.  oNIeeker,  and  the  said  IMartha  A.  Halsted, 
are  children  and  heirs  of  said  Samuel  Meeker,  deceased.  All 
the  defendants  are  his  devisees,  excepting  two,  who  are  hus- 
bands respectively  of  two  of  the  devisees. 

The  defendants,  who  are  heirs-at-law,  have  filed  demiwrers 
to  the  declaration,  and  the  plaintiffs  have  filed  a  joinder. 
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For  the  demurrants,  L.  llcCarter  and  B.  Williamson. 

This  suit  is  in  covenant.  The  declaration  declares  against 
John  H.,  Samuel  A.  Meeker  and  others,  heirs  and  devisees  of 
Samuel  Meeker,  deceased. 

The  demurrer  is  for  John  H.,  Samuel  A.  and  Charles  H. 
Meeker. 

The  action  is  founded  on  the  statute  entitled,  "  An  act  for 
the  relief  of  creditors  against  heirs  and  devisees."  Nix.  Dig^ 
380. 

The  question  here  is  not  whether  the  devisees  are  liable,  but 
whether  they  are  liable  in  this  form  of  action. 

Will  covenant  lie  against  the  devisees  ?  If  so,  it  must  be 
by  force  of  the  statute,  because  the  covenant  sued  on  "  is  for 
his  heirs,  executors  and  assigns,"  not  for  his  devisees. 

By  the  statute  of  M.  W.  &  31.,  e.  14,  Chitty's  Stat,  Vol.  J, 
part  II,  p.  1128,  Jefferson  v.  Morton  and  others,  2  Saund.,  p. 
8,  debt  only  would  lie ;  see  case  of  Wilson  v.  Knubley,  7  East 
128.  This  was  in  1806,  Flasket,  Executor  of,  &c.,  v.  Beehy, 
4  East  485  ;  Farley  v.  Briant,  3  A.  &  E.  839  ;  see  Rawle  on 
Cov.for  Title  597. 

The  case  of  Farley  v.  Briant,  in  '3  A.  &  E.,  held  that 
this  statute  applied  only  where  a  debt  in  the  ordinary  sense 
of  the  word,  existed  between  the  parties  in  the  lifetime  of  the 
debtor,  and,  therefore,  that  an  action  of  debt  did  not  lie 
against  the  heirs  and  devisees  of  a  surety  for  breaches  of  cov- 
enant which  did  not  occur  in  his  lifetime,  even  though  the 
damages  upon  the  occurrence  of  such  breach  were  liquidated 
so  that  in  form  they  might  be  sued  for  in  an  action  of  debt. 

See  also  the  case  of  Hunting  v.  Sheldrake  and  others,  9  31. 
&  W.  256,  as  to  the  construction  of  this  statute,  and  Cooper 
V.  Q^esswell,  2  Laiv  Rep.  (Equity)  106.  Afterward  on  appeal, 
same  case,  in  2  Chancery  Appeal  Cases  112,  M-as  reversed,  but 
on  another  ground. 

To  remedy  this  defect,  the  statute  of  W.  &  M.  was  after- 
ward amended ;  see  notes  to  the  case  of  Jefferson  v.  3Iorton,  2 
Saund.  8.     The  recital  is  as  follows  : 
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"  For  the  meaus  that  such  creditors  may  be  enabled  to 
recover  upox  such  bonds,  covexaxts  axd  other  spe- 
cialties, be  it  further  enacted,  that  in  cases  before  mentioned 
every  such  creditor  shall  and  may  have  and  maintain  his,  her 
.and  their  action  and  actions  of  debt  or  covexaxt  upon  tlie 
said  bonds,  covenants  and  specialties  against  the  heir  and 
heirs-at-law  of  such  obligor  or  obligors,  covenantor  and  cov- 
enantors, and  such  devisee  and  devisees,  or  the  devisee  or 
devisees  of  such  first  mentioned  devisee  or  devisees  jointly,  by 
virtue  of  this  act." 

By  this  amendment  the  remedy  was  extended  to  actions  of 
covenant. 

Our  statute  is  substantially  a  copy  of  the  statute  of  W.  & 
M.  before  the  amendment  by  which  that  act  was  extended  to 
actions  of  covenant ;  Chief  Ju.stice  Ewing,  in  the  case  of  Hat- 
field V.  Jaques,  5  Hcdst.  264,  says  that  the  statute  of  "William 
and  ^Mary  was  adojjted  in  the  revision  of  our  laws  by  Judge 
Paterson,  in  very  nearly  the  words  of  the  original. 

It  is  clear  that  prior  to  the  statute  of  W.  &  M.,  neither 
debt  nor  covenant  would  lie  again.st  the  devisee — the  remedy 
against  him  \\-as  first  given  by  that  statute. 

The  first  section  of  our  statute  provides  when  the  heir 
shall  be  sued  alone,  and  when  the  heir  and  devisee  jointly. 

The  4th  section  provides  that  devisees  made  liable  by  this 
act  shall  be  liable  in  the  same  manner  as  the  heirs  by  force  of 
this  act. 

This  language  naturally  suggests  the  inquiry — in  what 
manner  are  the  heirs  made  liable  by  this  act  ? 

The  title  of  our  act  is  "  An  act  for  the  relief  of  creditors 
against  heirs  and  devisees,  whether  by  simple  contract  or  spe- 
cialty J' 

The  1st  section  says,  "  all  and  every  creditor  and  creditors 
shall  and  may  have  his,  her  or  their  action  against  the  heirs- 
at-law  of  any  debtor.'^ 

And  then  the  language  of  the  2d  section,  "  shall  be  liable 
to  pay  any  debt  of  his,  her  or  their  creditor." 
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The  statute  only  speaks  of  creditor  and  creditors,  debts  and 
debtors. 

This  must  mean  existing  creditors  and  existing  debts. 

At  the  death  of  Samuel  Meeker,  the  covenantor,  there  was 
no  debt  due  from  him  to  the  plaintiff — no  such  relation 
existed  between  them.  This  claim  cannot  therefore  be  con- 
sidered a  debt  due  from  the  covenantor  within  the  meaning  of 
our  act. 

The  statute  only  contemplates  debts,  strictly  so  called,  and 
it  does  not  extend  to  recovery  of  damages  for  breaches  of 
covenant  made  by  the  testator  or  covenantor. 

But  what  is  this  suit  for?  It  is  an  action  of  covenant  to- 
recover  damages  for  a  breach  of  the  ancestor's  covenant  to< 
make  a  good  title  to  the  plaintiff.  Xot  for  a  breach  of  the 
ancestor's  covenant  to  pay  a  sum  of  money  which  was  due- 
before  his  death,  and  part  of  the  damages  which  plaintiff 
seeks  to  recover  is  the  Amount  of  the  costs  and  expenses  of 
defending  an  action  of  dower  brought  against  plaintiff  by 
Mrs.  Halsted. 

It  may  be  said  that  in  the  present  case  the  damages  for  the 
breaches  of  covenant  declared  on  are  liquidated,  and  therefore 
in  form  may  be  sued  for  in  action  of  debt.  To  which  we 
answer — but  they  are  not  the  less  in  substance  damages. 

We  submit  that  our  statute  does  not  extend  the  remedy  to 
actions  of  covenant  against  the  devisee. 

For  the  plaintiffs,  John  W.  Taylor. 

The  question  by  the  demurrers,  is  simply — 

Whether  or  not  the  2^l<^intiffs'  claim  is  a  debt,  within  the 
meaning  of  the  act  entitled  "An  act  for  the  relief  of  creditors 
against  heirs  and  devisees." 

The  claim  is  for  compensation  for  the  breach  of  a  covenant 
or  contract,  under  seal,  and  is  two  fold ;  consisting  of  (1} 
liquidated  damages,  that  is  of  S1366.46  adjudged  against  the 
plaintiffs  for  the  value  of  the  dower,  to  the  date  of  the  judg- 
ment, (February  25th,  1873,)  and  costs;  and 

(2)  Damages  unliquidated,  arising  from  the  plaintiffs'  dis- 
seizin or  deprivation  of  one-third  part  of  their  premises. 
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I. 

As  to  the  liquidated  portion  of  the  claim,  it  is  submitted 
that  there  is  no  room  for  controversy. 

It  is  a  debt  in  the  strictest  and  most  technical  sense  of  the 
term.  That  it  forms  a  part  of  a  claim,  the  residue  of  which 
is  unliquidated,  and  is  sued  for  with  the  latter,  in  an  action  of 
covenant,  and  not  of  debt,  does  not  render  or  prove  it  any  the 
less  a  debt. 

It  is  too  familiar  and  elementary  learning,  to  be  questioned 
•or  to  need  citation  of  authority  for  its  support,  that  a  debt  or 
sum  of  money  covenanted  to  be  paid,  may  be  recovered  in  an 
action  of  covenant,  as  well  as  of  debt ;  and  if  covenanted  to  be 
paid  by  instalments,  it  is  recoverable  only  in  an  action  of  cove- 
nant; although  the  judgment  is,  in  form,  for  damages. 

So  on  a  parol  promise  to  pay  money,  (as  on  a  promissory 
note,)  the  promisor  may  be  sued  in  assumpsit,  as  well  as  in 
debt,  and  when  in  assumpsit,  the  judgment  is,  in  form,  like- 
wise for  damages. 

Our  ''Act  for  the  relief  of  creditors  Against  heirs  and  devi- 
sees," (to  be  presently  noticed  more  fully,)  although  following 
in  the  main,  that  of  3  W.  and  31.,  c.  14,  yet  unlike  that,  it 
<loes  not  restrict  the  creditor's  mode  of  relief  to  an  action  of 
debt,  and  therefore  does  not  limit  the  species  of  debt  to  such 
■as  can  be  recovered  only  in  that  action. 

Inasmuch,  then,  as  a  part,  at  least,  of  the  claim,  is  a  liqui- 
dated sum — a  debt — the  demurrers  should  be  overruled,  being 
to  the  whole  declaration,  or  to  the  plaintiffs'  right  to  recover 
the  claim,  as  a  whole. 

II. 

But  the  residue  of  the  claim — the  whole  claim — is  a  debt, 
within  the  meaning  of  the  act  referred  to. 

I. IT   IS   A   DEBT. 

As  to  the  meaning  of  the  word — 

(1.)  In  its  narrowest  and  most  technical,  (but  by  no  means 
its  only  legal,)  sense,  it  is  defined  to  be — "A  sum  of  money 
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<iue  by  certain  and  express  agreement."  3  Bl.  Com.  154; 
BurriWs  Laxo  Diet. 

(2.)  Its  ordinary  signification  is  shown  by  the  following 
authorities  : 

"  Debt,  (debitum,  debeo,  from  de  and  habeo,)  anything  had 
or  held,  of,  or  from  another,  his  property  or  right,  Ms  due ; 
that  which  is  owed  to  him ;  which  ought,  at  some  time,  to  be 
delivered  or  paid  to  him.'^ — Richardson's  Diet 

"  That  which  one  person  owes  to  another,  whether  it  be 
money,  goods,  or  services ;  something  due ;  obligation ; 
due." — Worcester's  Diet. 

"  That  which  is  due  from  one  person  to  another,  whether 
money,  goods,  or  services ;  that  which  one  person  is  bound  to 
pay  to  another,  or  to  perform  for  his  benefit ;  that  of  which 
payment  is  liable  to  be  exacted ;  due ;  obligation ;  liability." — 
Webster's  Did. 

(3.)  It  has  a  legal  signification,  much  broader  than  the  first, 
and  less  comprehensive  than  the  second  or  popular  one;  as 
indicated  and  illustrated  by  the  following  authorities  : 

"All  that  is  due  a  man  under  any  form  of  obligation  or 
promise." — Bouvier's  Law  Did. 

"The  word  'debt'  is  of  large  import,  including  not  only 
debts  of  record,  or  judgments,  and  debts  by  specialty,  but 
also  obligations  arising  under  simple  contract,  to  a  very  wide 
extent ;  and  in  its  popular  sense  includes  all  that  is  due  to  a 
man  under  any  form  of  obligation  or  promise." — BurriWs  Law 
Diet. 

"A  debt  is  not  a  contract,  but  the  result  of  one.  This 
seems  the  broadest  definition  of  the  word.  It  is  in  this  sense 
that  breaches  of  trust  and  devastavits  are  considered  debts, 
and  that  a  covenantee  is  a  specialty  creditor  of  the  covenantor, 
though  the  time  for  payment  has  not  arrived,  (and  therefore 
before  breach,)  provided  that  it  is  sure  to  arrive ;  the  debt  in 
such  case  being  '  debitum  in  prcesenti,  solvendum  in  futuro  ; ' 
nay,  the  mere  contingency  of  liability  constitutes  a  debt ; 
though  it  is  not  sufficient  to  support  a  creditor's  suit,  and  this 
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latter  class  is  known  as  that  of  contingent  debts." — Trower  on 
the  Laivs  of  Debtor  and  Creditor  1 . 

"A  creditor,  whose  debt  is  secured  by  a  covenant,  is  a 
creditor  by  specialty.  If  a  covenant  is  broken,  though  the 
damages  are  unliquidated,  the  covenantee  is  a  specialty  credi- 
tor."— Ram  on  Assets,  &c.,  {2d  ed.)  3. 

"  A  creditor,  who.se  debt  was  secured  by  covenant  has  been 
held  to  be  a  specialty  creditor,  where  the  covenant  was  by  the 
lessor  for  the  lessee's  quiet  enjoyment  during  the  term ;  by 
the  grantor  of  an  annuity,  that  he  was  .seized  in  fee  of  the 
premises  charged  with  it ;  and  by  the  grantor  in  a  marriage 
settlement  that  the  premises  settled  were  free  from  encum- 
brances."— Ram  on  Assets,  &c.,  {2d  ed.)  4,  b. 

In  the  case  of  Frazer  v.  Tunis,  1  Binney's  R.  254,  decided 
in  1808,  a  claim  against  an  intestate^ s  estate  for  damages  on 
account  of  the  breach  of  articles  of  agreement  under  seal,  ivas 
held  to  be  a  debt  by  specialty,  within  the  meaning  of  a  Pennsyl- 
vania statute,  regulating  the  priority  of  debts  against  the  estates 
of  decedents. 

"  A  demand  arising  from  covenant  is  of  the  same  nature, 
whether  it  be  for  a  specific  sum,  or  whether  it  sound  merely 
in  damages." 

See  Toller  on  Executors,  {4th  Am.  ed.)  282  ;  Lovelass  on 
Wills,  &c.,  {Phil.  ed.  1839,)  139;  Wentworth  on  Executors,  p. 
284,  {Phil.  ed.  1832) ;  2  Williams  on  Executors,  {5th  Am.  ed.) 
915;  3  Redfield  on  Wilk,  {2d  ed.)  278,  §  13;  see,  also, 
Plumer  v.  Marchani,  3  Burr.  1380;  Fremoult  v.  Pedire,  1 
P.  W.  429 ;  Langley  v.  Furlong,  1  Dick.  315 ;  Chevely  v. 
Stone,  2  Id.  782;  3Iusson  v.  3Iay,  3  V.  &  B.  197;  Watson 
v.  Parker,  6  Beav.  283 ;  Poiodrell  v.  Jones,  2  Sm.  &  G.  305, 
335 ;  Lomas  v.  Wright,  2  M.  &  K.  769 ;  Loan  v.  Casey,  2 
W.  Black.  965,  a^id  opinion  of  Justice  Blackstone ;  Jenkins  v. 
Briant,  6  Sim.  603  ;  Ex  parte  Tindal,  8  Bing.  402 ;  Earl  of 
Bath  V.  Earl  of  Bradford,  2  Ves.  587 ;  Parker  v.  Harvey,  2 
Eq.  Cos.  Abridged  460  ;  Wells  v.  Fydell,  10  East  315 ;  Bir- 
mingham V.  Burke,  2  J.  &  L.  699 ;  In  re  Dickson,  L.  R.,  2. 
Eq.  156  ;  Bide  v.  Harrison,  L.  R.,  17  Eq.  76. 
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Note. — In  this  very  recent  case,  a  bequest  of  "  all  and 
every  sum  or  sums  of  money  due  to  me  at  my  decease,^'  was  liekl 
to  include  damages  recovered  in  an  action  by  the  executor,  for 
a  breach  of  covenant  committed  in  the  lifetime  of  the  testator. 

Sir  Edward  Coke,  in  commenting  on  the  word  debt  {debi- 
tum,)  in  the  statute  of  Merton,  ch.  5,  remarks  as  follo^vs,  as  to 
the  construction  and  meaning  of  that  word  : 

"  Dehitum  signifieth  not  only  debt,  for  which  an  action  of 
debt  doth  lie,  but  here  in  this  ancient  act  of  parliament,  it 
signifieth  generally  any  duty  to  he  yielded  or  paid ;  for  dehi- 
tum is  derived  from  the  verb  deheo  ;  id  enim  est,  quod  vel  lege 
naturae  vel  obligatione  civili  debetur ;  as  rents  and  the  like." 
2  Inst.  89 ;  see,  also,  Babcock  v.  Lillis,  4  Bradford  218. 

An  examination  of  the  foregoing  authorities,  will  show  that 
the  word  debt,  especially  when  used  in  relation  to  the  admin- 
istration and  marshaling  of  the  assets  of  a  deceased  person,  is 
not  restricted  in  meaning  to  that  ^^for  ivhich  an  action  of  debt 
doth  lie"  but  signifies  " all  that  is  due  a  man  under  any  form 
of  obligation  or  promise,"  and  embraces  any  demand  for  which 
an  action  ex  contractu  will  lie  ;  having  a  scope  and  meaning 
as  comprehensive  in  the  law  of  contracts,  as  the  word  trespass 
has  in  the  law  of  torts.  See  Ten  JEyck  v.  Runk,  2  Vr.  428 ;. 
see,  also,  '^  Doctor  and  Student,"  ch.  10  &  11;  Wenttvorth  on 
Executors,  cA.  11  <fc  12. 

II. — IT  IS  A  DEBT,  within  the  meaning  of  the  act  referred  to. 

The  act  was  passed  March  7th,  1797,  and  is  undoubtedly 
modeled  after  that  of  3  W.  and  31.,  ch.  14,  entitled  "  An  act 
for  the  relief  cf  creditors  against  fraudulent  devises,"  but  not 
Avithout  essential  modifications,  presently  to  be  adverted  to, 
and  which  make  the  English  decisions  upon  the  construction 
of  that  act,  and  relied  upon  by  the  demurrants,  unsafe  guides 
in  the  exposition  of  our  own  act. 

The  English  act  (3  W.  and  M.,  cA.  14 ;  1  Evans'  Statides, 
p.  462,)  afl:er  reciting,  by  way  of  preamble,  (among  other 
things,)  that  "  it  hath  often  so  happened,  that  where  several 
persons  having  by  bond  or  other  specialties  hound  themselves 

Vol.  VIII.  T 
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iind  their  heirs,  and  have  afterwards  died  seized  in  fee  simple 
of  and  in  manors,  messuages,  lands,  tenements  and  heredita- 
ments, or  had  power  or  authority  to  dispose  of,  or  charge  the 
same  by  their  wills  or  testaments,  have,  to  the  defrauding  of 
sibch  their  creditors,  by  their  last  wills  or  testaments,  devised 
the  same  or  disposed  thereof,  in  such  manner  as  such  creditors 
have  lost  their  said  debts ;  for  remedying  of  M'hich,  and  ibr 
the  maintenance  of  just  and  upright  dealing         *         *         * 

*  and  for  the  means  that  such  creditors  may  be  enabled 
to  recover  their  said  debts;  jjroceeds  to  enact : 

"  That  in  the  cases  before  mentioned  every  sxich  creditor  shall 
and  may  have  and  maintain  his,  her,  and  their  action  and 
actions  of  debt,  upon  his,  her,  and  their  said  bonds  and  special- 
ties, against  the  heirs  and  heirs-at-law  of  such  obligor  or 
obligors,  and  such  devisee  and  devisees,  jointly,  by  virtue  of 
this  act." 

Our  own  act  {Nix.  Dig.  380,)  without  preamble,  enacts : 

"  That,  all  and  every  creditor  and  creditors,  whether  by 
simple  contract  or  specialty,  and  whether  the  heirs  are  men- 
tioned therein  or  not,  shall  and  may,  by  virtue  of  this  act, 
have  and  maintain  his,  her,  and  their  action  and  actions, 
against  the  heir  and  heirs-at-law  of  any  debtor  who  hath 
already  died,  or  shall  hereafter  die  intestate,  seized  of  any 
messuages,  lands,  tenements  or  hereditaments,  and  against 
the  heir  and  heirs-at-law,  and  devisee  and  devisees  of  such 
debtor,  in  case  such  debtor  made  any  last  will  and  testament." 

From  a  comparison  of  these  two  acts,  it  will  be  seen  that 
our  act  is  conceived  in  a  more  liberal  spirit,  and  has  a  much 
wider  scope  than  the  English  act. 

The  English  act,  interpreted  literally,  obviously  confines 
the  remedy  to  specialty  debts,  for  which  an  action  of  debt  ivill 
lie;  excluding  from  its  provisions  all  but  that  one  class  of 
debts,  and  all  of  that  class,  not  recoverable  in  an  action  of 
debt.  That  there  are  many  of  that  class  of  debts,  even  in  the 
most  technical  sense  of  the  word  (i.  e.,  "  sums  of  money  due 
upon  a  certain  and   express  agreement,")  not  recoverable  in 
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that  form  of  action,  is  well  settled.     See  1  Chitty^s  PL  108, 
■et  seq. 

On  the  other  hand,  our  own  act,  with  unstinted  liberality, 
as  if  intent  on  providing  an  ample,  thorough  and  effectual 
remedy  for  the  mischief  of  the  old  law,  extends  relief — 

1.  To  all  and  every  creditor  and  creditors. 

2.  Against  the  heirs,  etc.,  of  any  debtor. 

3.  Without  limitation  as  to  the  form  of  action. 

The  English  decisions  cited  in  support  of  the  demurrers, 
Jiave  no  application  to  the  provisions  of  our  act. 

In  the  case  of  Wilson  v.  Knubley,  7  East  128,  (decided  in 
1806,)  it  was  held,  to  use  the  language  of  the  syllabus  (which 
is  a  neat  and  correct  abstract  of  the  decision,)  that — 

"An  action  of  Covenant  does  not  lie  upon  the  statute  3  W. 
•and  M.,  ch.  14,  against  the  devisee  of  lands  to  recover  damages 
for  a  breach  of  covenant  made  by  the  devisor ;  but  the  remedy 
thereby  given  is  confined  to  cases  where  debt  lies." 

Lord  Ellenborough,  Chief  Justice,  in  delivering  his  opinion 
says:  "I  agree  with  the  plaintiff's  counsel,  that  the  griev- 
ance recited  in  the  preamble  of  the  act,  would  have  led  one  to 
suppose  that  the  legislature  meant  to  have  given  a  larger 
remedy  than  the  action  of  debt ;  but  when  they  came  to  pro- 
vide the  means  whereby  the  creditors  are  to  be  remedied,  they 
are  more  limited  than  the  grievance  recited,  *  *  *  jf  j^ 
had  only  said  that  they  would  have  actions  without  more, 
there  would  have  been  ground  for  going  the  length  of  the  argu- 
ment of  the  plaintiff's  counsel ;  but  the  legislature  has  expressly 
limited  the  means  of  recovery  by  such  creditors,  to  actions  of 
•debt.  *****  "\Ye  cannot  bring  within  the  equity 
of  the  statute  of  W.  and  M.,  a  remedy  which  the  legislature 
have  almost,  as  one  may  say,  in  express  terms,  excluded ;  for 
it  says  what  the  means  of  such  creditors  I'ecovering  their  said 
debts  shall  be,  and  in  stating  those  means,  it  only  gives  the 
action  of  debt.  To  extend  it,  therefore,  to  the  action  of 
•covenant,  would  be  to  legislate,  and  not  to  construe  the  act  of 
the  legislature." 

Says  Grose,  J.,  in  the  same  case :  "  At  common  law  neither 
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debt  nor  covenant  lay  against  the  devisee;  but  the  legislature 
has  given  a  remedy  against  him  by  the  statute  3  W.  and  M. ; 
that  remedy,  however,  is  express,  and  is  confined  to  the  action 
of  dehty  and  though  the  word  specialties  be  used  as  well  as 
bonds,  yet  construing  the  whole  together,  it  must  be  confined 
to  such  specialties  (as  those)  on  which  the  action  of  debt  lies.'' 

From  the  language  of  the  judges,  it  is  evident  that  but  for 
the  limitation  of  the  form  of  the  remedy  to  "an  action  of  debt," 
the  claim  of  the  plaintiff  would  have  been  held  to  be  a  debt, 
within  the  meaning  of  the  English  act. 

In  the  case  of  Farley  v.  Briant,  3  Ad.  &  El.  839,  the  court, 
following  the  decision  in  Wilson  v.  Knubley,  held  further,  as  a 
logical  result  of  the  principle  decided  in  that  case,  that  an 
action  of  debt  did  not  lie  against  the  heirs  and  devisees  of  a 
surety,  for  breaches  of  covenant,  which  did  not  occur  in  his- 
lifetime.  Even  though  the  damages  upon  the  occurrence  of 
such  breach  were  liquidated,  so  that  in  form  they  might  be 
sued  for  in  an  action  of  debt. 

No  other  conclusion  was  possible,  reasoning  on  the  basis  of 
the  decision  in  Wilson  v.  Knubley,  that  under  the  peculiar 
wording  of  the  act  of  3  W.  d'  31.,  the  debts  for  which  it  pro- 
vided a  remedy  were  those  only  for  which  an  action  of  debt  ivould 
lie.  Lord  Denman,  C.  J.,  in  his  opinion  in  Farley  v.  Briant,, 
says,  referring  to  the  peculiar  language  of  the  preamble  of  the 
English  act : 

"  It  is  at  least  clear,  upon  these  words,  that,  in  order  to  bring, 
a  case  within  the  statute,  the  relation  of  creditor  and  debtor, 
in  whatever  sense  ice  under sta)id  those  words,  must  exist  between 
the  plaintiff  and  the  devisor,  in  the  lifetime  of  both.  In  the 
present  case,  John  Briant  had  become  liable  for  the  perform- 
ance of  covenants  by  another  man.  No  payment  would  be 
due  from  him ;  he  would  not  be  indebted,  either  in  ordinary- 
parlance,  or  in  ordinary  legal  language,  until  there  was  a  breach 
by  his  principal.     No  such  event  happoied  in  his  lifetime." 

The  construction  of  our  act  is  embarrassed  b5'  no  restrain- 
ing preamble ;  the  devisor  in  the  case  at  bar  was  no  surety,. 
but  a  principal  debtor ;  and  his  covenant  was  broken  (by  the- 
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existence  of  the  inchoate  right  of  dower,)  not  only  in  his 
lifetime,  but  as  soon  as  the  covenent  was  made.  Carter  v. 
Denman,  3  Zab.  260. 

The  case  of  Hunting  v.  Sheldrake,  9  31.  &  W.  256,  merely 
held  that  under  the  English  act,  a  specialty  creditor  could  not 
maintain  an  action  against  the  devisee  alone,  there  being  no 
■heir. 

As  a  consequence  of  the  literal  and  narrow  construction 
given  to  the  act  of  3  W.  and  31.,  by  the  courts  in  these  cases, 
parliament  interfered  by  amending  the  act  so  that  there  could 
be  no  doubt  about  its  meaning. 

It  has  been  said  with  great  truth,  by  an  eminent  jurist,  in 
referring  to  these  decisions,  that  they  "  were  based,  upon  very 
technical  grounds,  and  however  possibly  correct  as  construing 
a  statute  which  gave  a  new  remedy  against  devisees,  they  have 
not  been  applied  to  cases  not  strictly  falling  within  them." 

See  Raiole  on  Covenants  for  Title  {-Uh  ed.)  542,  554;  Ber- 
mingham  v.  Burke,  2  Jones  &  L.  699 ;  Jenkins  v.  Briant,  6 
Sim.  603;  Bide  v.  Harrison,  L.  R.,  17  Eq.  76. 

In  the  construction  of  our  own  act,  we  need  not  be 
■embarrassed  by  the  decisions  under  the  English  statute  of  3 
W.  and  31.,  which,  as  we  have  seen,  were  based  on  the  pecu- 
liar phraseology  of  that  act,  and  restrained  by  the  language 
of  the  preamble.  We  are  entirely  free  to  construe  our  statute 
in  accordance  with  the  liberal  principles  applicable  to  reme- 
dial acts. 

By  the  common  law,  the  heir  was  bound,  to  the  extent  of 
lands  inherited,  by  all  his  ancestor's  covenants,  as  well  as 
bonds,  if  named  therein ;  while  a  devisee  was  not  liable  on  the 
covenants  or  obligations  of  his  testator,  in  respect  to  land 
■devised. 

See  Piatt  on  Covenants  449,  and  authorities  there  cited ; 
Rawle  on  Covenants  for  Title  541-3;  Dyke  v.  Sweeting,  Willes 
585 ;  Com.  Dig.,  Covenant,  C  2. 

"If  a  man'covenant  for  himself  and  his  heirs  to  do  anything 
whatsoever;  hereby  his  heirs  are  bound.''     Shej).  Touch.  178. 
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The  mischief  was,  that  a  man  might  clevLse  all  his  lands,, 
and  thereby  deprive  his  covenantees  and  obligees  of  their 
remedy  as  to  those  lands. 

To  provide  a  remedy  for  this,  as  well  as  other  mischiefs,, 
our  "act  for  the  relief  of  creditors  against  heirs  and  devisees,^^ 
was  passed. 

The  intention  of  the  legislature  was  undoubtedly  to  make 
the  lands  of  a  man  at  his  decease,  liable  in  the  hands  of  a  devisee 
to  the  same  extent  as  in  the  hands  of  an  heir  ;  or,  (perhaps  it 
may  be  more  correct  to  say,)  to  make  a  devisee  chargeable  in 
respect  to  lands  devised  to  him,  to  the  same  extent  and  for  tlie 
same  demands,  that  an  heir  was  chargeable  in  regard  to  lands 
inherited  by  him ;  that  by  the  word  "  debt "  they  meant  all 
that  was  dice,  or  could  have  been  claimed  from  the  heir,  in 
respect  to  inherited  land;  and  by  creditor  and  debtor,  the 
person  to,  and  from  whom,  respectively,  such  claim  was  due. 

"  When  the  expression  in  a  statute  is  special  or  particular, 
but  the  reason  is  general,  the  expression  should  be  deemed  gen- 
eral.    1  Kent's  Com.  462. 

"  Every  statute  ought  to  be  expounded,  not  according  to 
the  letter,  but  according  to  the  meaning."  Potter's  Dwarris- 
on  Stat.  179 ;  1  Kent's  Com.  462. 

"  In  early  times,  the  legislature  used  (and  I  believe  it  was 
a  wise  course  to  take,)  to  pass  laws  in  general  and  few  terms. 
They  were  left  to  the  courts  of  law,  to  be  construed  so  as  tO' 
reach  all  the  cases  within  the  mischiefs  to  be  remedied."    Justice 
Buller  in  Bradley  v.  Clark,  o  T.  R.197. 

"Other  things  which  are  not  remedied  by  the  words  of 
statutes  are  (by  equity  of  reason)  taken  within  the  purview  of  the 
same  statutes."     Renlger  v.  Fogossa,  Plowd.  14. 

See,  in  support  of  the  principle  of  construction  contended 
for,  Potter's  Dwarris  on  Stat.  231,  ct  seq.,  and  the  numerous 
examples  given  and  cases  referred  to. 

See  also  the  case  of  Ten  Eyck  v.  Runk,  2  Vr.  428  ;  a  case 
quite  in  point. 
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III. 

But,  whatever  may  be  the  construction  of  the  statute  the 
heirs-at-law  are,  as  we  have  seen,  liable  in  this  action,  at  common 
laio  and  independently  of  the  statute,  and  the  demurrers  in 
any  view  of  the  statute,  should,  as  to  them,  be  overruled. 

Argued  at  November  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Depue  and  Scudder. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  an  action  against  heirs 
and  devisees,  on  a  covenant  against  encumbrances  contained 
in  a  deed  of  conveyance  of  their  ancestor  and  devisor.  The 
wife  of  a  former  owner  of  the  premises  in  question,  did  not 
join  in  the  conveyance  which  formed  a  link  in  the  title  which 
the  ancestor  of  the  defendants  conveyed  to  the  plaintiffs ;  and 
the  declaration  shows,  that  after  the  death  of  such  ancestor, 
this  wife,  having  become  a  widow,  enforced  her  right  and 
recovered  her  seizin  of  the  third  of  the  lancts,  besides  certain 
costs  of  suit.  The  action  is  in  the  form  of  covenant,  and  the 
question  is,  whether  this  kind  of  suit,  for  such  a  subject 
matter,  will  lie  against  heirs  and  devisees,  by  force  of  the 
statute  of  this  state.  The  statute  thus  brought  before  the 
court  for  construction,  for  the  first  time,  is,  that  entitled  "  An 
act  for  the  relief  of  creditors  against  heirs  and  devisees,"  and 
is  to  be  found  in  Nix.  Dig.  380.* 

This  statute  is  manifestly  of  a  remedial  character.  By  the 
common  law,  the  land  of  a  deceased  debtor  was  not  liable  for 
his  debts  or  obligations.  A  creditor  could  not  follow  the 
realty  which  consequently  passed  to  the  heir  or  devisee,  un- 
encumbered by  the  engagements  of  the  deceased  owner.  Xor 
was  there  any  personal  responsibility  for  any  such  engage- 
ments on  the  part  of  the  heir,  unless  the  ancestor  had  executed 
an  obligation  by  which  he  had  specially  bound  his  heirs,  in  ' 
which  event,  his  descendant  \vas  liable  to  the  extent  of  the 
value  of  the  lands  which  had  descended  to  him  and  which 
had  not  been  aliened  at  the  time  of  the  commencement  of 

*i2e«.,  p.  470. 
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the  suit  against  him.  But  even  the  obligation  of  such 
specialties  did  not  extend  to  the  devisees  of  the  debtor.  The 
consequence  was,  that  by  force  of  this  system,  the  lands  of  a 
debtor  passed  to  his  devisees  discharged  from  his  debts,  or  if 
he  died  intestate,  they  went  to  his  heirs  similarly  exonerated, 
unless  for  such  debts  as  he  had  specially  imposed  on  his  heirs 
by  his  contracts,  under  seal.  Such  a  system  was  defensible 
only  on  the  policy  of  the  feudal  law,  the  tendency  of  which  was 
to  transmit  the  heritage  unburthened,  as  the  basis  of  its 
military  organization  ;  but  it  was  plainly  inconsistent  with 
the  commercial  spirit,  which  can  favorably  exist  only  when 
its  engagements  can  be  fully  enforced  at  law,  and  the  conse- 
quence was,  that  when  traffic  became  the  prevailing  interest, 
the  old  law,  in  the  particular  just  noticed,  was  found  defec- 
tive. Accordingly,  the  evil  was  attempted  to  be  remedied  by 
the  act  entitled  "An  act  for  the  relief  of  creditors  against 
fraudulent  devises,"  passed  in  the  third  year  in  the  reign  of 
William  and  Mary,  ch.  14,  {A.  D.  1691.) 

The  preamble  of  this  statute,  stating  the  object  in  view, 
recites  that  "  Whereas  it  is  not  reasonable  or  just  that  by  the 
practice  or  contrivance  of  any  debtors,  their  creditors  should 
be  deprived  of  their  just  debts ;  and  nevertheless  it  hath  often 
so  happened  that  where  several  persons  having,  by  bonds  or 
other  specialties,  bound  themselves  and  their  heirs,  and  have 
afterwards  died  seized  in  fee  simple  of  and  in  manors,  mes- 
suages, lands,  tenements  and  hereditaments,  or  had  power  or 
authority  to  dispose  of  or  charge  the  same  by  their  wills  or 
testaments,  have,  to  the  defrauding  of  such  their  creditors,  by 
their  last  wills  or  testaments,  devised  the  same  or  disposed 
thereof  in  such  manner  as  such  creditors  have  lost  their  said 
debts ;  for  remedying  of  which,"  &c.  The  second  section  of 
this  act  is  the  important  one  on  this  occasion,  and  it  is  as 
follows :  "  And  for  the  means  that  such  creditors  may  be 
enabled  to  recover  tlieir  said  debts,  be  it  further  enacted,  &c., 
that  in  the  cases  before  mentioned,  every  such  creditor  shall 
and  may  have  and  maintain  his,  her,  and  their  action  and 
actions  of  debt,  uj)on  his,  her  and  their  said  bonds  and  special- 
ties against   the   heir   and    heirs-at-law   of  such    obligor   or 
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obligors  and  such  devisee  and  devisees  jointly,  by  virtue  of 
this  act,  &c. 

From  this  recital,  it  will  be  perceived  that  it  appears  to 
have  been  the  parliamentary  intention  to  render  the  heirs  and 
devisees  liable  to  suit  in  all  cases  in  which  the  debtor  had 
bound  himself  and  heirs  "  by  a  bond  or  other  specialty,"  but 
as  the  body  of  the  act  was  couched  in  less  extensive  terms,  a 
doubt  was  left  if  such  design  was  carried  into  eifect.  This 
doubt  was  set  at  rest  bv  the  decision  of  the  King's  Bencli  in 
the  leading  case  of  Wilson  v.  Knubley,  7  Ead  128.  The 
action  in  that  case  was  covenant  and  rested  on  facts  similar  in 
substance  to  tliose  stated  in  the  present  declaration,  and  the 
result  reached  by  the  court  is  thus  summarized  by  the  re- 
porter in  his  syllabus  that,  "an  action  of  covenant  does  not 
lie  upon  the  statute  (3  W.  and  31.,  ch.  14,)  against  the  devisee 
of  land  to  recover  damages  for  a  breach  of  covenant  made  by 
the  devisor;  but  the  remedy  thereby  given  is  confined  to 
cases  where  debt  lies."  This  exposition  being  approved  in 
subsequent  cases,  the  original  imperfection  of  the  English  law 
in  this  respect  remained,  in  a  measure,'  unamended  until  the 
passage  of  a  later  statute,  which  extended  the  remedy  of  the 
creditor  against  heirs  and  devisees  to  cases  arising  out  of 
breaches  of  contracts  of  a  deceased  obligor. 

In  this  situation  of  the  authorities,  if  the  statute  of  this 
state  was  a  mere  counterpart  of  the  act  of  William  and  Mary, 
I  should  not  hesitate  to  follow  the  interpretation  which  was 
put,  to  the  effect  just  expressed,  upon  this  latter  enactment. 
But  these  statutes  are  not  identical.  The  act  of  this  state, 
^vhich  was  drawn  by  Judge  Paterson,  is  characterized  by  the 
use  of  terms  of  much  broader  signification  than  those  contained 
in  its  English  antecedent,  and,  uyfon  a  careful  consideration, 
it  seems  to  me  scarcely  possible  not  to  conclude  that  this 
mai'ked  alteration  of  phrase  was  designed  to  remove  imper- 
fections which  were  observed  to  deform  the  model ;  one  of 
such  imperfections  being  the  restricted  range  which  it  gave 
to  the  creditor  against  the  devisee.  According  to  the  judicial 
^exposition    of  the   English    act,  the   creditor    had  no  action 
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against  the  devisee  except  for  obligations  which  were  enforce- 
able by  a  suit  in  the  from  of  debt,  so  that  breaches  of  covenant 
for  unliquidated  damages  were  left  without  redress,  as  they 
were  at  common  law,  so  far  as  related  to  a  pei"son  taking  land 
by  a  testamentary  gift.  But  this  result  was  the  creature  of 
the  peculiar  language  of  the  act  of  William  and  Mary,  the 
context  being,  in  this  respect,  somewhat  inconsistent  with  the 
preamble.  The  truth  of  this  remark  will  be  at  once  apparent 
by  a  perusal  of  the  report  of  the  case,  already  cited,  of  Wilson 
V.  Knubley.  That  suit  was  for  breaches  of  a  covenant  against 
encumbrances,  contained  in  a  conveyance,  the  grantor  being 
dead,  and  the  defendant  being  his  devisee.  The  point  raised 
was,  whether  such  action  would  lie  by  virtue  of  the  statute, 
the  counsel  for  the  defendant  contending  that  the  remedial 
compass  of  the  act  did  not  embrace  actions  of  that  kind,  which 
was  covenant ;  while,  on  the  other  side  it  was  insisted  that 
such  form  of  proceeding  was  at  least  within  the  meaning  and 
equity  of  the  statute,  if  not  witliiu  its  words.  Lord  Ellen- 
borough,  in  giving  his  opinion,  places  the  ground  of  decision 
in  so  clear  a  light  that  a  short  quotation  will  not  be  out  of 
place.  He  says :  •'  I  agree  with  the  plaintiff's  counsel  that 
the  grievance  recited  in  the  preamble  of  the  act  Avould  have 
led  one  to  suppose  that  the  legislature  meant  to  have  given  a 
larger  remedy  than  the  action  of  debt.  For  it  recites,  &c.^ 
ajid  by  section  two  it  says,  *  for  the  means  that  such  creditors 
may  be  enabled  to  recover  their  said  debts,  that  in  the  cases 
before  mentioned  every  such  creditors  shall  have  their  actions 
of  debt  upon  the  said  bonds  and  specialties,'  &c.  If  it  had 
only  said  that  they  should  have  their  actions  without  more,, 
then  there  would  have  been  ground  for  going  the  length  of 
the  argument  of  the  plaintiff's  counsel ;  but  the  legislature 
have  expressly  limited  the  means  of  recovery  by  such  creditors 
to  actions  of  debt." 

From  this  extract  it  will  be  observed  that  the  restriction  of 
the  creditor  to  a  remedy  in  one  form  of  action,  that  is,  to  the 
action  of  debt,  was  the  decisive  circumstance  on  which  this 
decision  was  rested.     But  for  it  Lord  Ellenborough  clearlr 
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intimates  that  the  argument,  derived  from  the  gravamen  com- 
plained of  being  within  the  mischief  to  be  remedied,  would 
have  bent  his  judgment  in  the  opposite  direction.  It  is  clear, 
therefore,  that  this  precedent  is  not  on  the  side  of  the  defend- 
ant in  the  present  action,  when  we  come  to  the  exposition  of 
our  own  statutes,  for  in  this  important  feature  our  act  varies 
from  that  of  William  and  Mary.  In  order  to  be  intelligible 
it  is  necessary  to  recite  the  pertinent  words  of  the  statute  of 
this  state.  This  is  its  language :  "  All  and  every  creditor 
and  creditors,  whether  by  simple  contract  or  specialty,  and 
whether  the  heirs  are  mentioned  therein  or  not,  shall  and 
may,  by  virtue  of  this  act,  have  and  maintain  his,  her  or  their 
action  and  actions  against  the  heir  and  heirs-at-law  of  any 
debtor  who  hath  already  died,  or  shall  hereafter  die  intestate, 
seized  of  any  messuages,  lands,  tenements  or  hereditaments,, 
and  against  the  heir  and  heirs-at-law,  and  devisee  and  devisees 
of  such  debtor,  in  case  such  debtor  made  any  last  will  and 
testament,"  &c. 

Thus  it  appears  that  in  our  act  the  creditor  is  author- 
ized, in  broad  terms,  to  bring  his  action  or  actions  against  the 
heirs  and  devisees ;  whereas,  in  the  English  act  he  is  confined 
to  an  action  of  debt — a  difference  so  material  that,  as  we  have 
seen,  the  restriction  to  a  single  form  of  remedy  led  to  the 
English  adjudication  just  quoted.  When,  therefore,  it  is  now 
contended  that,  from  some  of  the  terms  used  in  it,  an  inference- 
is  to  be  drawn  that  the  law  makers  did  not  intend  to  make 
the  heirs  and  devisees  liable  for  any  but  the  debts  of  the 
ancestor,  this  enlargement  of  the  form  of  action  is  a  strong- 
argument  against  such  view.  If  such  a  contracted  interpreta- 
tion should  be  deemed  legitimate,  but  slight  reason  appears 
why,  in  this  respect,  the  statutory  pharaseology  was  changed. 
AVith  the  suggested  end  to  be  accomplished,  the  language  of 
the  English  act  was  quite  apt.  I  think  the  change  of  the 
words  evinces  a  change  of  intent.  At-  all  events,  it  seem  to 
me  to  be  beyond  reasonable  contention  that  the  English  adju- 
dications, interpreting  the  statute  of  AVilliam  and  ^lary,  can 
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iiave  but  little  weight  in  any  attempt  to  expound  the  act  of 
this  state,  on  account  of  their  verbal  dijfferences. 

The  remaining  argument  of  the  counsel  of  the  defendants 
has  greater  force.  That  argument  is,  that  the  act  in  terms 
p-ives  nothing  more  than  an  action  in  favor  of  a  creditor 
against  the  heirs  and  devisees  of  a  debtor;  and  that  by  the 
use  of  these  expressions,  debts,  strictly  so  called,  are  contem- 
plated, and  not  damages  for  the  breach  of  covenants.  Un- 
doubtedly, according  to  common  usage,  the  terms  in  question 
have  the  meaning  ascribed  to  them  ;  and  in  the  construction 
of  statutes,  such  common  usage  is  mostly  the  criterion  by 
wliich  the  sense  of  the  language  is  to  be  ascertained.  This  is 
the  common  rule,  founded  in  good  sense,  and  it  is  a  rule 
M'hich  I  think,  should  not  be,  on  slight  grounds,  ignored  or 
infringed.  But  like  all  other  guides  to  statutory  interpreta- 
tion, the  principle  cannot  have  a  universal  application.  When 
tiie  intent  of  the  law  maker  is  entirely  clear,  in  view  of  the 
purpose  expressed  in  the  general  provisions  of  the  law,  a 
verbal  expression  here  and  there  in  the  act  will  not  stand  in 
the  way  of  the  effectuation  of  such  intent.  And,  therefore, 
when  words  used  have  a  common  meaning  and  also  an  un- 
common meaning,  and  the  former  appears  to  run  counter  to 
the  general  scope  of  the  law,  and  the  latter  is  in  harmony 
with  it,  it  is  the  latter  that  will  be  adopted.  And  this  is  the 
canon  of  construction  now  applicable,  for  the  terms  here 
criticised  have  both  a  usual  and  unusual  signification ;  the 
term  creditor  does  not  mean  simply  a  person  to  whom  a  debt 
is  due — ^that  is  but  its  usual  meaning ;  but  it  further  denotes 
a  person  to  whom  any  obligation  is  due — and  this  is  its 
unusual  meaning;.  A  creditor,  according;  to  the  definition  of 
Bouvier,  "  is  he  who  has  a  right  to  require  the  fulfilment  of 
an  obligation  or  contract."  In  this  large  sense  it  means  more 
than  the  person  to  whom  money  is  owing.  Webster's  expla- 
nation of  the  word  is,  "  A  person  to  whom  a  sum  of  money 
or  other  thing  is  due  by  obligation,  promise,  or  in  law."  This 
description  has  scojie  enough  to  embrace  the  duty  where  non- 
observance  constitutes  the  gravamen  of  the  present  suit.  Also, 
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the  words  "  debt "  and  "  debtor/'  have  a  similar  amplitude 
of  meaning.  "  The  word  '  debt/  "  says  Burrill,  in  his  law 
dictionary,  "  is  of  large  import,  including  not  only  debts  of 
record  or  judgment,  and  debts  by  specialty,  but  also  obliga- 
tions arising  under  simple  contract,  to  a  very  wide  extent, 
and  in  its  popular  sense  includes  all  that  is  due  to  a  man 
under  any  form  of  obligation  or  promise."  And  Sir  Edward 
Coke,  in  commenting  on  the  word  debitum,  in  the  statute  of 
Merton,  ch.  5,  says :  "  Debitum  signifieth  not  only  debt,  for 
which  an  action  of  debt  doth  lie,  but  here  in  this  ancient  act 
of  parliament,  it  signifieth  generally  any  duty  to  be  yielded 
or  paid."  The  same  extent  of  meaning  is  ascribed  to  this 
term  by  Chief  Justice  Tilghman,  in  Frazer  v.  Tunis,  1  Bin- 
ney's  Rep.  254 ;  and  the  judgment  in  tlie  recent  case  of 
Bide  V.  Harrison,  L.  R.,  17  Eq.  76,  is  to  the  same  effect,  it 
being  there  held  that  a  bequest  of  "all  and  every  sum  or 
sums  of  money  due  to  me  at  my  decease,"  included  damages 
recovered  in  an  action  by  the  executor  for  a  breach  of  cove- 
nant committed  in  the  lifetime  of  the  testator.  The  followmg 
are  likewise  pertinent  authorities :  Ram  on  Assets  (2cZ  ed.)  3,, 
4,  5 ;  Toller  on  Executors  282  ;  Wentworth  on  Executors  284 ;, 
2  Williams  on  Executors  915. 

It  follows,  then,  that  the  words  in  question,  in  their  largest 
sense,  are  comprehensive  of  the  remedy  claimed  in  the  present 
suit.  "Whether  they  are  to  be  held  to  have  such  comprehen- 
siveness in  their  present  use,  depends  on  the  inquiry  into  the 
intent,  in  this  respect  of  the  law  maker ;  and  a  knowledge  of 
the  state  of  the  law  at  the  date  of  the  act,  is  requisite  to  the 
formation  of  a  correct  judgment  upon  this  question. 

Previous  to  the  passage  of  the  colonial  act  making  real 
estate  subject  to  the  lien  of  debts,  lands  m  this  state  could  not 
be  sold  under  execution,  but  could  only  be  extended  upon  an 
elegit.  That  law  was  enacted  December  2d,  1743,  and  ap- 
pears in  Allison's  Laws  129.  The  preamble  recites  that 
it  "  is  highly  reasonable  and  just "  that  the  real  estate  of  every 
person  should  be  subject  to  the  payment  of  his  debts  ;  and  the 
first  section  enacts,  that  such  real  estate  "  shall  be  liable  and 
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chargeable  with  all  just  debts,  duties  and  demands  of  Avhat- 
•ever  nature  or  kind  soever,  owing  by,  or  due  from  any  such 
person,  &c.,  and  shall  be  and  arc  hereby  made  chattels  for 
the  satisfaction  thereof,  in  like  manner  as  personal  estates 
Avithin  this  province  are  seized,  sold  or  disposed  of  for  the 
satisfaction  of  debts."  The  effect  of  this  act  was  to  make 
lands  liable  to  sale  on  a  judgment  against  the  executor  or 
administrator,  to  the  same  extent  as  were  goods  of  the 
decedent;  and  this  act  was  in  operation  at  the  time  that 
Judge  Paterson,  in  his  revision,  undertook  to  remodel  this 
branch  of  the  system.  What  his  design  was,  and  what 
changes  he  effected,  will  appear,  if  we  extend  our  view  so  as 
to  embrace  not  only  the  act  just  referred  to,  and  the  one  im- 
mediately under  consideration,  but  also  the  act  drawn  by  the 
same  hand,  and  which  is  a  part  of  the  same  general  plan,  en- 
titled "  an  act  making  lands  liable  to  be  sold  for  the  payment 
of  debts."  Pat.  Laws  369.  This  last  enactment,  so  far  as 
relates  to  our  present  subject,  declares  that  lands  shall  not  be 
sold  or  affected  by  virtue  of  any  judgment  against  executors 
or  administrators,  and  provides  for  the  sale  by  the  order  of 
the  Orphans  Court  of  the  decedent's  lands,  after  the  exhaustion 
of  the  personal  estate.  By  force  of  these  acts,  therefore,  the 
alteration  made  in  the  system  was  this :  the  heirs  and  devisees 
were  made  liable  to  the  extent  of  the  value  of  the  lands  M'hich 
devolved  to  them ;  or,  the  executor  or  administrator,  if  the 
goods  failed,  could  resort  to  the  lands  through  certain  judicial 
action.  Now,  no  one,  I  think,  can  consider  the  change  thus 
wrought  without  being  convinced  that  it  was  no  part  of  the 
design  of  the  reviser  to  suffer  the  lands  of  the  decedent  to 
escape  any  liability  for  his  engagements  which  had  before 
been  imposed  upon  them.  The  provincial  law,  declaring  that 
sucli  a  course  was  "highly  reasonable  and  just,"  had  made 
lands  "liable  to,  and  chargeable  with  all  just  debts,  duties, 
and  demands,  &c.,  owing  by  or  due  from"  the  deceased 
owner ;  and  it  is  most  improbable  that  it  was  the  intention  to 
take  a  retrograde  step,  and  to  follow  the  lands  into  the  hands 
of  the  heir  or  devisee  with  only  a  partial  liability.     I  can  see 
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no  indication  of  any  such  purpose.  To  subject  the  lands  to 
the  judgment  against  the  executor  or  administrator,  was  a 
hardship  to  the  heir  or  devisee,  as  tliey  were  not  parties  to 
such  proceeding,  and  there  was  real  danger  that  their  interests 
might  be  impaired  by  collusive  recoveries  ;  there  was  a  reason, 
therefore,  to  do  away  with  that  procedure,  but  there  was  no 
reason  to  invade  or  mutilate  that  admitted  rule  of  justice,  that 
all  the  property,  both  real  and  personal,  should  be  responsible 
for  all  the  debtor's  legal  liabilities.  And,  accordingly,  the 
idea  of  the  reviser,  as  I  read  it,  was,  to  change,  not  this  salu- 
tary principle,  but  merely  the  form  of  carrying  it  into  effect. 
Instead  of  the  lands  being  made  liable  in  the  hands  of  the 
personal  representative  for  all  the  "debts,  duties,  and  demands" 
of  the  decedent,  a  personal  liability  to  the  extent  of  the  value 
of  such  lands  was  put  upon  the  parties  taking  by  descent  or 
by  purchase  under  the  will.  I  am  thus  forced  to  reject  the 
idea,  that  Judge  Paterson  intended  to  place  a  burthen  on  the 
heir  or  devisee  only  in  favor  of  a  certain  class  of  creditors. 
The  machinery  of  the  law  was  changed,  but  the  purpose  re- 
mained unchanged. 

And  this  construction  will  stand  further  justified,  if  we 
note  the  departures  of  our  act  from  the  provisions  of  that  of 
William  and  Mary,  This  latter  enactment  did  not  extend  a 
remedy  to  tlie  creditor  against  the  heir  or  devisee,  unless  the 
contract  broken  was  in  the  form  of  a  specialty,  and  unless 
an  obligation  was,  in  terms,  imposed  upon  the  heir.  To  the 
contrary,  our  act  embraces  obligations  created  by  simple  con- 
tract, and  "whether  the  lieirs  are  mentioned  therein  or  not." 
This  amplification  of  remedial  efficacy  is  a  strong  exhibition 
of  a  desire  to  carry  out  the  ancient  colonial  system  of  this 
state,  which  blended  the  real  and  personal  assets  into  a  fund 
for  the  payment  of  the  legal  dues  of  the  deceased  owner,  and 
Avhich  is  a  consistent  part  of  the  general  plan  embodied  in 
the  various  enactments  which  have  just  been  referred  to.  By 
giving,  then,  a  broad  signification  to  the  words  in  question, 
the  spirit  of  this  statute  is  subserved,  and  the  evident  policy, 
as  manifested  in  other  parts  of  our  law,  is  forwarded  and  exe- 
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cuted.  A  narrower  interpretation  of  tiie  statutory  language 
would  be  out  of  harmony  with  the  purview  of  this  act,  and 
of  those  cognate  acts  which,  being  in  pari  matena,  are  to  be 
taken  into  consideration  in  any  endeavor  to  construe  it. 
Under  such  conditions,  the  terms  in  question  should  not  be 
given  a  prevailing  force.  "  When  the  expression  in  a  statute 
is  special  or  particular,"  says  Chancellor  Kent,  1  Chm.  462,. 
"  but  the  reason  is  general,  the  expression  should  be  deemed 
general."  The  rule  thus  defined  is  applicable,  in  its  full 
vigor,  in  the  present  instance.  The  remedy  provided  by  this 
statute  should  not  be  so  abridged  by  the  ascription  of  a  narrow 
meaning  to  the  terms  "creditor"  and  "debtor,"  as  to  limit 
it  to  that  class  of  contracts  which  call  for  the  payment  of 
specific  sums  of  money,  but,  in  furtherance  of  the  general 
policy  of  our  laws,  and  of  the  evident  design  of  the  act  itself,, 
should  be  extended  in  meaning  so  as  to  make  it  applicable  to 
every  obligation  growing  out  of  contract,  which  rested  on  the 
decedent  at  the  time  of  his  decease.  The  result  consequently 
is,  that  the  plaintiff  must  have  judgment  in  his  favor  on  thi& 
demurrer. 


EDWARD  F.  McGLONE,  ADMINISTRATOR,  &c.,  v.  THE   NEW 
JERSEY  RAILROAD  AND  TRANSPORTATION  COMPANY. 

1.  It  is  suflHcient,  in  a  suit  for  negligence  resulting  in  death,  to  aver  in 
the  declaration  that  the  deceased  left  a  widow  or  children,  without 
naming  them. 

2.  It  is  proper,  though  perhaps  not  indispensable,  to  allege  that  such 
widow  or  next  of  kin  has  sustained  some  pecuniary  loss. 


On  demurrer  to  the  declaration. 

Argued  at  November  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Depue  and  Scudder. 
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For  the  plaintiiF,  Woodhridge  Strong. 
For  the  defendant,  James  B.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  is  founded  on  the 
act  which  provides  for  the  recovery  of  damages  when  the 
death  of  a  person  is  caused  by  wrongful  act,  neglect  or  default. 
Nix.  Dig.  234.*  The  declaration  shows  that  the  intestate  was 
a  passenger  in  the  cars  of  the  defendants,  and  was  killed,  in 
attempting  to  alight  at  a  station,  by  reason  of  want  of  proper 
lights  at  that  point,  and  from  the  carelessness  of  the  servants 
of  the  company  in  hurriedly  and  incautiously  starting  their 
train.  The  demurrer  is  special,  and  assigns,  as  a  cause,  the 
following  exception :  "  because  the  said  declaration  does  not 
show  the  names  of  the  widow  and  next  of  "kin." 

The  point  is  not  well  taken.  The  allegation  in  the  declara- 
tion, on  this  subject,  is  in  these  words,  to  wit :  "And  the 
plaintiff  saith  that  the  said  Daniel  McGlone  (the  intestate) 
left  him  surviving  and  still  living,  a  widow  and  several  chil- 
dren, his  next  of  kin,  and  that  they  have  sustained  great 
pecuniary  damage  and  injury  resulting  from  the  said  death 
of  the  said  Daniel  McGlone,  to  wit,  to  the  amount,"  &c.  The 
objection  to  this  formula  is,  that  the  names  of  the  widow  and 
children  are  not  stated,  that  is  to  say,  that  there  is  wanting 
in  this  pleading  that  degree  of  certainty  or  specification,  which 
the  rules  of  law  require.  But  it  is  manifest  that  such  an 
exception  goes  only  to  the  form,  and  not  to  the  substance, 
of  the  plaintiff's  case,  as  here  stated,  and  the  consequence  is, 
even  if  the  imputed  fault  exists,  the  occasion  does  not  justify 
a  resort  to  a  demurrer.  The  defect,  being  formal,  could  only 
be  objected  to,  at  common  law,  by  special  demurrer,  a  method 
of  pleading  altogether  abolished  by  the  statute  of  this  state. 
The  mode  for  testing  the  question  sought  to  be  raised  was  by 
motion.  On  the  record,  as  it  stands,  the  plaintiff  is  entitled 
to  judgment. 

*IUv.,  p.  294. 

Vol.  VIII.  u 
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But,  in  order  to  settle  tlie  practice,  it  may  be  well  to  add 
a  few  words  with  respect  to  this  matter  of  form.  It  does  not 
seem  to  me  that  the  allegation  in  question  is,  on  any  ground, 
objectionable.  The  first  section  of  this  statute  gives  a  right 
of  action  whenever  the  death  of  a  person  is  caused  by  such 
wrongful  act,  neglect  or  default,  as  would  have  laid  a  ground 
of  action  if  death  had  not  ensued ;  and  the  second  section 
vests,  in  general  terms,  this  right  of  suit  in  the  personal  repre- 
sentatives of  such  deceased  person.  Had  the  provision  stop])ed 
at  this  point,  the  gravamen  of  the  right  of  suit  would  have 
consisted  of  the  death  from  an  actionable  act,  and  the  circum- 
stances of  the  plaintiiF  being  the  representative  of  the  deceased. 
But  the  statute  makes  a  furtlier  regulation,  and  the  statute 
must  be  construed  as  a  whole.  It  further  declares  that  "  the 
amount  recovered  in  every  such  action  shall  be  for  the  exclu- 
sive benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person,"  and  shall  be  admeasured  by  the  jury  with  reference 
to  the  pecuniary  injury  resulting  to  them  from  his  death. 
This  clause  introduces  into  the  cause  of  action  a  new  ingre- 
dient. Looking  at  both  sections  it  is  the  clear  intent  to  give 
the  widow,  or  next  of  kin,  or  both,  a  remedy  for  the  injury 
which  they  sustain  from  the  wrongful  act  occasioning  the 
death.  The  representative  of  the  deceased,  in  bringing  the 
action,  is,  pro  hac  vice,  the  agent  of  these  parties.  He  is 
interested  in  the  proceedings  in  no  other  capacity.  The 
moneys  recovered  can,  in  no  event,  be  assets  in  his  hands. 
The  result,  therefore,  is  that  the  declaration  must  show  that 
there  is  in  existence  a  person  or  persons  injured,  to  whose 
benefit  a  recovery  will  enure.  Unless  this  is  the  case  no 
right  of  action  has  arisen,  and  the  plaintiff  would  be  non-suited 
at  the  trial.  The  consequence  is,  that  if,  in  this  declaration, 
there  had  been  no  allegation  that  a  widow  or  next  of  kin  sur- 
vived the  deceased,  it  would  have  been  faulty,  and,  on  motion, 
would  have  been  required  to  be  amended.  But  it  does  not 
appear  to  me  that  the  pleader  need  go  beyond  this  point.  It 
is  not  necessary  for  him  to  give  the  names  of  the  widow  or 
next  of  kin.     The  degree  of  certainty  requisite  in  a  matter  of 
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this  kind  is  not  prescribed  in  any  legal  table  of  enumerated 
«ases,  but  is  rather  a  subject  to  be  settled,  as  the  emergency 
arises,  by  judicial  judgment.  On  a  general  averment  of  the 
present  kind  an  issue  can  be  conveniently  formed ;  and  if  the 
-defendant,  for  the  purposes  of  the  trial,  is  desirous  of  further 
information,  the  third  section  of  the  act  accords  to  him  the 
•opportunity,  by  providing  for  a  bill  of  particulars.  The 
additional  allegation  contained  in  the  present  declaration  that 
the  damages  sustained  by  the  Avidow  and  children  are  of  a 
pecuniary  nature  is  certainly  proper,  although  it  does  not 
seem  absolutely  indispensable.  The  English  statute,  although 
it  does  not,  in  terms,  contain  such  a  requisition  restricting  the 
■damages  to  the  pecuniary  loss,  has  had,  by  construction,  the 
same  effect  given  to  it ;  yet,  I  do  not  find  any  reported  case, 
arising  under  that  system,  in  which  the  averment  in  question 
appears  to  have  been  entered  in  the  declaration.  The  plead- 
ings seem  to  show  the  existence  of  the  person  entitled  to  the 
damages,  and  nothing  more.  Blake  v.  Ilidland  H.  M,  Co., 
18  Queen's  B.  94;  Pym  v.  Great  K  R.  R.  Co.,  4  Best  & 
Smith  396 ;  Skelton  v.  London  &  N.  W.  R.  R.  Co.,  L.  R.,  2 
C.  P.  631.  In  the  case  of  Lucas  v.  The  New  York  Cen- 
iral  R.  R.  Co.,  21  Barb.  245,  it  was  held  that  the  complaint 
must  show  that  the  deceased  left  a  person  entitled  to  the 
damages.     This,  I  think,  is  the  correct  form  of  pleading. 


EILEY  A.  BEICK  ads.  THE  FEEEHOLD  NATIONAL  BANKING 
COMPANY. 

1.  When  the  holder  of  a  promissory  note  receives  from  the  maker  a  con- 
veyance of  certain  property  as  collateral  security  for  the  payment  of  the 
note,  the  law  implies  no  contract  on  the  part  of  the  creditor  to  proceed 
on  the  collaterals  hefore  he  can  sue  the  surety.  The  surety  may  at 
any  time  after  the  debt  becomes  due  and  owing,  discharge  it  and  take 
the  collaterals. 

2.  The  rights  of  the  parties  are  not  affected  by  the  fact  that  the  collater- 
als have  depreciated  between  the  time  of  the  maturity  of  the  debt  for 
payment  of  which  tliey  were  pledged,  and  the  commencement  of  suit 
against  the  surety. 
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Oa  rule  to  show  cause  why  verdict  for  plaintiffs  should  not 
be  set  aside  and  new  trial  granted. 

For  the  defendant,  W.  H.  Vredenhurgh. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  The  defendant  in  this  case  is  sued  as  en- 
dorser of  a  promissory  note.  The  defence  is,  that  the  plaintiffs, 
the  holders  of  the  note,  received  from  the  maker  a  conveyance 
of  cei'tain  property  as  collateral  security  for  the  payment  of 
the  note,  and  that  because  of  their  failure  to  sell  the  collater- 
als and  appropriate  the  proceeds  of  the  sale  to  the  liquidation 
of  the  debt,  coupled  with  the  fact  that  the  property  held  as 
collateral,  had  somewhat  depreciated  in  value,  between  the 
time  of  the  maturity  of  the  note  and  the  commencement  of 
the  suit,  the  right  of  action  as  against  the  defendant,  who  is 
an  accommodation  endorser,  is  lost.  This  proposition  cannot 
be  maintained.  It  is  well  settled  that  mere  delay  by  the 
creditor  to  sue  the  principal  debtor  will  not  discharge  the- 
surety,  for  the  obvious  reason  that  the  surety  may  at  any  time 
discharge  his  obligation  to  the  creditor,  and  thus  make  the 
principal  his  debtor.  The  same  rule  holds  when  collaterals 
are  pledged  by  the  principal  debtor.  The  surety  may  at  any 
time  after  the  debt  becomes  due  and  owing,  discharge  it  and 
take  the  collaterals.  The  law  implies  no  contract  on  the^ 
part  of  the  creditor  to  proceed  on  the  collaterals  before  he  can 
sue  the  surety.  Nor  are  the  rights  of  the  parties  affected  by 
the  fact  that  the  collaterals  have  depreciated  between  the  time 
of  the  maturity  of  the  debt,  for  payment  of  which  they  were 
pledged,  and  the  commencement  of  suit  against  the  surety. 
These  principles  are  recognized  as  sound  law  by  the  Court  of 
Appeals  of  Xew  York,  in  tlie  well  considered  ca.se  of  Schroep- 
pell  V.  Shaw,  reported  in  3  Comstock  446.  The  same  case- 
will  be  found  reported  in  5  Barb.  580. 

But  whatever  may  be  the  correct  general  rule  on  the  sub- 
ject, it  is  not  shown  in  this  case  that  the  jjlaintiffs  have  been. 
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guilty  of  any  neglect  to  the  jirejudice  of  the  defendant.  For 
aught  that  appears,  the  collaterals  were,  at  the  commencement 
of  the  suit,  in  as  good  condition,  natural  wear  and  tear  ex- 
cepted, as  they  were  when  the  cause  of  action  accrued.  Besides 
it  is  fairly  inferable  from  the  evidence,  that  the  plaintiffs,  after 
the  note  became  due  and  before  bringing  suit  thereon,  made  a 
reasonable  effort  to  sell  the  collaterals. 

Another  and  complete  answer  to  the  defence  is,  that  by 
written  stipulation  the  plaintiffs  were  bound,  in  case  defend- 
ant was  obliged  to  pay  the  note,  to  transfer  the  collaterals  to 
him.  In  order  to  fulfil  this  stipulation,  it  was  necessary  for 
plaintiffs  to  retain  the  collaterals,  if  they  could  not  be  sold  for 
a  sufficient  sura  to  pay  the  note  in  full,  otherwise  their  right 
of  action  against  the  defendant  would  have  been  gone. 

It  is  hardly  necessary  to  add  that  the  defendant's  offer  to  pay 
the  note  prior  to  its  maturity,  on  condition  that  the  collaterals 
should  be  at  once  assigned  to  him,  was  of  no  effect,  especially 
in  view  of  the  fact  that  the  plaintiffs  were  under  written  stipu- 
lation, executed  and  delivered  simultaneously  with  that  given 
to  the  defendant,  to  convey  the  collaterals  to  the  wife  of  one 
of  the  makers  of  the  note,  on  payment  of  the  note  by  him. 

In  the  submission  of  the  case  by  the  court  to  the  jury,  no 
legal  principle  was  violated.  Substantial  justice  has  been 
attained,  and  the  rule  to  show  cause  should  be  discharged, 
with  costs. 

The  Chief  Justice,  and  Justices  Depue  and  Scuddee 
•concurred. 

Cited  in  Thompson  v.  Bowne,  10  Vr.  3. 


CHAKLES  S.  BEAKDSLEE  ads.  CHARLES  UNDERHILL. 

B.  covenanted  with  U.  that,  for  certain  considerations,  among  others,  the 
conveyance  to  him  by  U.  of  certain  real  estate,  if  the  titles  were  satis- 
factory on  both  sides,  to  convey  to  U.  a  farm  and  the  personal  prop- 
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erty  thereon  ;  in  an  action  brought  by  U.  against  B.  on  tlie  agreement^ 
held — 

1.  That  B.  could  not  properly  reject  the  title  of  U.  by  a  simple  ex- 
pression of  dissatisfaction,  based  upon  no  sufficient  legal  reason  ;  if  tlie- 
title  was  good  in  law,  or  if  it  was  what  the  law  holds  to  be  a  merciiant- 
able  title,  he  was  bountl  to  be  satisfied. 

2.  If,  however,  the  title  of  U.  is  imperfect,  by  reason  of  the  existence 
of  the  inchoate  right  of  dower  of  the  wife  of  a  former  owner  of  ihe 
real  estate,  the  title  cannot  be  satisfactory,  and  no  recovery  can  be  had 
by  U.  on  the  agreement  of  sale. 


In  coveuaut. 

Rule  to  show  cause  why  the  fiuding  in  favor  of  the  plaintiif 
should  not  be  set  aside  and  a  new  trial  granted. 

Argued  at  November  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Dadrimple,  Depue  and  Scudder. 

For  the  defendant,  A.  V.  S'cJienck. 

For  the  plaintiff,  J.  Dixon. 

The  opinion  of  the  court  was  delivered  by 

Daleimple,  J.  This  action  is  brought  on  articles  of 
agreement  entered  into  between  the  plaintiff  and  defendant, 
whereby  the  defendant  covenanted,  for  certain  considerations, 
among  others,  the  conveyance  to  him  by  plaintiff  of  certain 
real  estate,  if  titles  were  satisfactory  on  both  sides,  to  convey 
to  plaintiff  a  farm  and  the  personal  property  thereon.  The 
breach  assigned,  is  the  defendant's  refusal  to  convey.  The 
defendant's  excuse  is,  that  the  plaintiff's  title  was  not  satis- 
factory. If  the  title  was  good  in  law,  or,  rather,  if  it  was 
what  the  law  holds  to  be  a  merchantable  title,  the  defendant 
was  bound  to  be  satisfied.  He  could  not  properly  reject  the 
title  by  a  simple  expression  of  dissatisfaction  based  upon  no^ 
sufficient  legal  reason.  This  is  the  doctrine  held  in  the  cases 
of  Folliard  v.  Wallace,  2  Johns.  JR.  395,  and  Lord  v.  Stephens^. 
1  Yonnge  &  Coll.  222.  See,  also,  Dart  on  Vendors  and  Pur- 
chasers 70. 
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It  appears  that  the  abstract  of  title  presented  by  the  plahi- 
tiff  shoAved  that  his  title  was  originally  in  one  Peter  Lorillard, 
who,  by  deed,  in  which  his  wife  joined,  conveyed  it  in  the 
year  1844,  to  one  James  G.  Gregory.  It  is  noted  on  the 
abstract  that  the  acknowledgment  of  this  deed  is  defective. 
After  divers  mesne  conveyances,  the  title  became  vested,  in 
the  year  1861,  in  Eliza  M.  Gregory,  wife  of  James  G.  Greg- 
ory. In  the  year  1865,  Lorillard  made  to  James  G.  Gregory 
a  deed  of  confirmation  for  the  purpose,  as  expressed,  of  cor- 
recting the  informality  in  the  certificate  of  acknowledgment 
of  the  original  deed.  It  is  not  now  necessary  to  decide 
whether  this  deed  could  enure  to  the  benefit  of  James  G. 
Gregory's  grantee — Gregory's  deed  being  without  recital  or 
covenant  of  title.  The  deed  of  confirmation  does  not  purport 
to  convey  title.  I  think,  however,  it  may  be  held  to  be  at 
least  equivalent  to  a  re-acknowledgment  of  the  original  deed, 
so  as  to  make  the  record  of  that  deed  constructive  notice  to 
subsequent  pm^chasers  and  encumbrancers.  If  in  this  I  am 
correct,  the  original  deed  was  not  in  law  recorded  till  the 
deed  of  confirmation  was  recorded.  But  Mrs.  Lorillard  was 
not  a  party  to  the  last  named  deed.  The  legal  presumption 
is,  that  she  is  still  alive.  As  the  case  stood  at  the  trial,  the 
plaintiff's  title  appeared  imperfect,  because  of  Mrs.  Lorillard's 
inchoate  right  of  dower.  That  was  not  barred,  if  her  ac- 
knowledgment of  the  deed  signed  by  her  is  defective.  If  it 
had  been  shown  that  that  right  had  been  extinguished,  I  see 
no  reason  why  the  plaintiff  should  not  have  had  a  verdict.  • 
But,  upon  the  evidence  advanced,  it  clearly  appeared  that  his 
title  could  not  have  been  satisfactory,  and  he  should  have 
been  non-suited,  or  verdict  rendered  for  the  defendant. 

The  rule  to  show  cause  must  be  made  absolute. 
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1.  A  transcript  of  the  record  of  probate  of  a  will  devising  lands  made 
before  the  surrogate,  is  competent  evidence  of  title  in  an  action  of 
ejectment  if  the  record  contains  the  proofs  taken  before  the  surrogate, 
as  required  by  the  statute ;  and  if  the  proofs  contained  in  the  record 
show  that  the  will  was  executed  with  aJi  the  formalities  required  by 
the  statute  of  wills,  the  probate  will  be  prima  facie  evidence,  and  will 
of  itself  be  sufficient  to  establish  the  title,  if  not  overcome  by  counter 
proof. 

2.  The  heir-at-law  is  not  concluded  by  the  probate  from  disproving  the 
prima  facie  title  shown  by  its  production.  He  may  controvert  the 
effect  of  the  probate  by  proof  of  the  insanity  of  the  testator,  or  the 
want  of  any  of  the  legal  requisites  of  a  valid  will,  and  may  impeach 
its  validity  in  any  manner  which  would  be  permitted  if  the  original 
will  had  been  produced  and  proved  by  witnesses. 

3.  The  competency  of  the  record  of  probate  before  the  surrogate  as  evi- 
dence or  its  effect  as  prima  facie  proof,  is  not  destroyed  by  the  pend- 
ency of  an  appeal  taken  from  the  order  of  the  surrogate  admitting  the 
will  to  probate. 

4.  The  act  of  1846,  {Nix.  Dig.  1033,)*  puts  the  record  of  a  foreign  will 
recorded  in  this  state  under  the  provisions  of  that  act,  on  the  same 
footing  as  an  instrument  of  evidence  as  the  record  of  a  will  proved  in 
the  first  instance  before  one  of  the  surrogates  of  this  state. 

5.  The  act  of  the  surrogate  in  admitting  a  foreign  will  to  record  under 
the  act  of  1846,  is  a  judicial  proceeding  in  which  the  foreign  probate 
is  used  merely  as  evidence,  and  the  subsequent  reversal  of  the  original 
probate  by  the  courts  of  the  state  in  which  it  was  made,  will  not  annul 
the  record  of  the  surrogate,  or  deprive  it  of  its  effect  as  evidence. 

6.  The  attestation  clause  annexed  to  a  will  and  signed  by  the  witnesses, 
is  prima  facie  evidence  of  the  facts  stated  in  it,  which  can  only  be  over- 
come by  affirmative  proof  to  the  contrary. 

7.  If  the  attestation  clause  is  perfect  and  shows  on  its  face  that  all  the 
forms  required  by  the  statute  have  been  complied  with,  and  the  sub- 
scribing witnesses,  when  called,  admit  their  signatures,  but  through 
defect  of  memory,  or  for  any  other  reason,  fail  to  testify  to  the  due 
execution  of  the  will,  it  may  be  established  on  the  presumption  arising 
from  the  form  of  the  attesting  clause,  unless  there  be  affirmative  evi- 
dence given  to  disprove  its  statements. 
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On  rule  to  show  cause  why  the  verdict  for  the  plaintiff, 
rejecting  the  will  of  James  P.  Allaire,  should  not  be  set  aside. 

Argued  at  November  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Daleimple,  Depue  and  Scudder. 

For  the  rule,  Cortlandt  Parker  and  A.  Browning. 

I.  The  evidence  distinctly  and  conclusively  proves  due 
■execution  of  the  will,  whether  the  earliest  or  later  testimony 
of  Lucius  Hart  be  taken  as  ruling. 

Hart  and  Halsey  are  both  dead.  The  attestation  clause  is 
therefore  evidence  and  controlling. 

As  to  effect  of  attestation  clause :  Redfield  on  Wills  238—9  ; 
■Gorr  V.  Goicen,  3  Curt.  151 ;  Blake  v.  Knight,  3  Curt.  547  ; 
'Cooper  V.  Becket,  3  Cwt.  648  ;  1  Jarman  (ed.  1861)  79 ; 
Patterson  v.  Tucker,  4  Halst.  329 ;  Mundy  v.  Mundy,  2 
McCarter  292 ;  Hatter  of  Kirkpatrick,  7  G  E.  Green  464 ; 
Memsen  v.  Brinckerhoff,  26  Wend.  325 ;  Garrison  v.  Garri- 
son, 2  3IcCarter  266;  3Iickle  v.  Matlack,  2  Harr.  112;  Kirk 
V.  Case,  54  Pa.  285. 

Defect  of  memory  in  a  subscribing  witness  not  permitted  to 
•defeat  the  will.  10  Leigh  13 ;  Re  Holgate,  5  Jur.  [N.  S.) 
2bl ;  Redj.  on  Wills  238. 

Presumption  is  omnia  rite  acta.     L.  R.,  1  Proh.  &  Div.  145. 

Especially  when  witnesses  are  dead,  Redfield  238  ;  Trott 
V.  Skidmore,  6  Jur.  (N.  S.)  764 ;  Re  Johnson,  2  Curt.  341. 

The  evidence  and  these  authorities  considered. 

II.  The  court  should  have  directed  the  jury  that  the  will 
"was  proved. 

IV.  Instead  of  which,  the  jury  was  directed  that  if  they 
thought  the  original  attestation  stopped  with  the  word  "names," 
it  was  not  full  proof  of  execution,  which  was  error. 

Overruling  thus,  Mundy  v.  3Iundy ;  Matter  of  Kirkpat- 
rick;  Comyn  R.  531 ;  2  Strange  1101  ;  Ela  v.  Edwards,  16 
Gray  96  ;  2  Eq.  Ca.  Abr.  764. 
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V.  There  was  an  error  in  the  charge  that  "  upon  the  face- 
of  the  will  these  questions  arise :  Was  this  (attestation)  clause 
written  out  in  full,  as  it  now  stands,  before  the  witnesses,  or 
the  iirst  two  of  them,  signed  their  names?" 

No  such  question  arises  on  the  face  of  the  will.  No  such 
suspicion  was  lawful  or  reasonable. 

The  jury  should  have  been  told  that  there  was  no  ground 
for  any  such  suggestion.  Shepherd's  Touchstone  69  ;  Ti'ott  v. 
Skidmore,  6  Jar.  {K  S.)  764. 

VI.  The  court  erred  in  the  statement  in  relation  to  tke 
laws  of  New  York. 

No  evidence  was  given  of  these  laws.  If  there  was,  no 
inference  could  be  drawn  such  as  suggested,  without  proof 
that  Allaire  or  Halsey  knew  the  difference  between  them  and 
those  of  New  Jersey. 

The  attestation  is  in  a  stereotype  form. 

As  to  law  of  New  York,  see  Hobins  v.  Coryell,  27  Barb.  556  j 
JRemsen  v.  Brinkerhoff,  26  Wend.  325. 

VII.  Were  there  no  other  evidence  in  the  cause  than  Tat- 
ham's,  and  the  will  with  its  attestation  clause,  the  instrument 
was  proved,  and  the  jury  should  have  been  so  told. 

There  was  an  execution  by  acknowledgment  before  two  sub- 
scribing witnesses,  as  well  as  by  signing  before  two. 

Halsey,  on  the  evidence,  went  with  testator  to  Tatham,  and 
testator  there  told  him  it  was  his  will,  and  obtained  his  signa- 
ture. 

Halsey  having  already  signed,  the  signature  by  Tatham  in 
testator's  and  his  presence  made  the  will  good.  Redfield  279 ;. 
Faukls  V.  Jackson,  6  Notes  of  Cases,  Supp.  1 ;  Sudden's  Essay 
737 ;  Re  Webb,  1  Jur.  {N.  S.)  1096. 

VIII.  The  court  erred  in  saying  that  the  court  had  nothing 
to  do  with  the  apparent  discrepancy  of  Mr.  Hart's  recollec- 
tion at  the  dijBferent  times  he  was  sworn.     The  jury  should 
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have  been  told  that  Hart's  recollecting  more  was  no  contradic- 
tion, and  that  they  should  rely  on  it. 

IX.  The  court  mistook  the  testimony  when  they  said  that 
Tatham  said  INIr.  Halsey  was  not  there  when  he  signed. 

X.  The  New  Jersey  probate  was  prima  facie  pi"oof,  not 
contradicted  by  any  other,  and  should  have  carried  the  cause. 
But  it  was  not  regarded  in  the  charge.  Nixon  1033,  'pl.  33, 
§  3;  2  Butcher  260;  Wallace  v.  Wallace,  2  Green's  Ch.  616. 

XL  Throwing  the  attestation  clause  out,  the  evidence  at 
the  jury  trial  in  New  York,  of  Lucius  Hart,  conclusively 
proved  the  will.     The  court  should  have  so  told  the  jury. 

Hart's  first  testimony  would  not  contradict  or  impair  the 
force  of  the  attestation  clause.  How  can  it  do  so  as  tp  the 
evidence  which  repeated  the  attestation  ? 

XII.  The  court  erred  in  directing  the  jury  that  the  deed 
to  Calicia  given  by  testator,  was  evidence  in  regard  to  the 
execution  of  the  will.  The  latter  was  dated  October  7th,  1*850 ;, 
the  deed,  August  25th,  1857.  Boylan  v.  Meeker,  4  Butcher 
274 ;  2  PhiUips  646-650. 

XIII.  With  all  these  criticisms  on  the  charge,  the  verdict 
was  nevertheless  contrary  to  it,  as  well  as  to  the  weight  of 
evidence.  We  insist,  however,  that  the  charge  should  have- 
been  more  emphatic  for  the  defendant ;  that  we  were  entitled, 
as  a  matter  of  law,  and  under  the  circumstances,  to  a  charge 
that  the  will  was  proved. 

XIV.  The  court  erred  in  all  the  points  excepted  to  and 
with  peculiar  injury  in  saying  that  if  the  original  attestation, 
stopped  with  the  word  "  names,"  it  was  not  a  full  proof  of 
execution. 

Contra,  H.  C.  Pitneij,  and  C.  C.  Bonney,  of  Chicago. 
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The  opinion  of  the  court  was  delivered  by 

Depue,  J.  James  P.  Allaire,  a  resident  of  the  city  of  New 
York,  died  on  the  20th  of  May,  1858.  By  a  paper,  purport- 
ing to  be  his  last  will,  and  bearing  date  on  the  7th  of  October, 
1850,  he  devised  the  premises  in  question  to  his  widow.  The 
plaintiffs  are  the  heirs-at-law  of  the  deceased,  and  the  widow 
is  the  defendant.  The  only  controversy  is,  whether  there  was 
sufficient  proof  of  the  execution  of  the  will  to  pass  the  title 
to  lands  in  the  state  of  New  Jersey. 

The  will  was  admitted  to  probate  by  the  surrogate  of  the 
city  of  New  York,  on  the  18th  day  of  January,  1860.  On  the 
21st  of  January,  1860,  an  exemplified  copy  of  the  will,  as 
proved  in  New  York,  was  filed  with  the  surrogate  of  the 
county  of  Moinuouth,  and  proceedings  were  taken  for  a  grant 
of  letters  testamentary  thereon,  pursuant  to  the  act  entitled  "an 
act  relative  to  the  probate  of  wills  from  other  or  foreign  states." 
Nig.  Dig.  1032.*  Under  these  j^roceediugs,  the  surrogate 
recorded  the  will,  and  granted  letters  testamentary  thereon,  on 
the  27th  of  February,  1860,  in  compliance  with  the  statute. 
Subsequent  to  the  recording  of  the  will  and  the  granting  of 
letters  thereon  by  the  surrogate  of  the  county  of  Monmouth,  an 
•appeal  was  taken  in  the  state  of  New  York  from  the  original 
probate  before  the  surrogate  of  the  city  of  New  York  to  the 
Supreme  Court  of  New  York,  and  the  probate  made  before  the 
.surrogate  was  reversed  on  the  21st  of  May,  1863,  and  an  order 
made  for  the  trial  of  certain  issues  before  a  jury.  For  what 
reason  the  decree  of  the  surrogate  was  reversed,  does  not  appear. 

The  original  will  was  also  proved  de  novo  before  the  surro- 
gate of  the  county  of  Monmouth,  on  the  3d  day  of  September, 
1870,  in  the  usual  manner,  by  the  affidavit  of  Lucius  Hart, 
one  of  the  subscribing  witnesses,  and  letters  testamentary  were 
issued  thereon.  The  affidavit  of  Hart,  on  which  the  probate 
before  the  surrogate  of  Monmouth  was  made,  does  not  appear 
in  the  printed  case.  By  the  seventeenth  section  of  the 
Orphans  Court  act,  {Ni.v.  Dig.  643,)t  the  surrogate  is  required 
to  record  all  wills  proved  before  him  or  the  Orphans  Court, 

*  Rev.,  p.  757.  f  ^er.,  p.  756,  §^  21,  22. 
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together  loitli  the  proofs  thereof,  which  records  are  declared  to 
be  of  the  same  force,  validity,  and  eifect  as  the  like  records 
in  the  Prerogative  Court,  and  the  transcript  of  such  records,, 
certified  under  the  hand  and  seal  of  the  ojEHce  of  the  surrogate,, 
are  made  competent  evidence,  and  are  given  the  same  validity 
and  effect  as  transcripts  certified  by  the  registrar  of  the  Pre- 
rogative Court.  The  exemplification  of  the  record  of  the 
will  without  the,  proofs  was  not  receivable  in  evidence.  The 
whole  record,  including  the  proofs,  should  have  been  certified, 
to  make  the  transcript  competent  evidence.  Morris  v.  Keyes,, 
1  Hill  540.  As  the  transcript  was  received  by  the  judge,  it 
will  be  assumed  that,  in  this  respect,  the  record  was  complete.. 

Notice  of  appeal  from  the  order  of  the  surrogate  admitting 
the  will  to  probate,  was  filed  March  31st,  1871,  and  a  petition 
of  appeal  M^as  filed  on  the  10th  of  July,  1871,  to  which  an. 
answer  was  filed  by  the  executrix  on  the  19th  of  August,, 
1871.  On  the  9th  of  December,  1872,  an  amended  petition 
of  appeal  was  filed,  and  in  December,  1873,  a  rule  to  show 
cause  why  the  appeal  should  not  be  dismissed,  was  obtained 
by  the  executrix,  the  hearing  of  which  was  postponed  by  the 
court  to  May  Term  following.  There  the  proceedings  on  the- 
appeal  seem  to  have  stopped.  The  writ  in  the  action  of 
ejectment  was  returnable  to  the  8th  day  of  July,  1872,  and 
this  cause  was  tried  at  the  May  Term,  1874. 

The  defendant  offered  in  evidence  transcripts  of  these  two- 
probates  before  the  surrogate  of  the  county  of  Monmouth.. 
She  also  produced  the  original  will,  and  gave  such  proof  of 
its  execution  as  made  it  competent  evidence. 

The  verdict  of  the  jury  was  in  favor  of  the  plaintiffs,  and 
a  rule  to  show  cause  why  a  new  trial  should  not  be  granted 
was  allowed. 

The  cause  has  been  argued  on  the  burden  of  proof,  as  well 
as  the  effect  of  the  evidence  laid  before  the  court  at  the  trial. 

At  common  law,  the  probate  of  a  will  before  an  ecclesiasti- 
cal court,  was  not  competent  evidence  in  a  court  of  law  on  an 
issue  involving  the  title  of  lands.  By  the  second  section  of 
the  act  of  the  7th  of  March,  1713-14,  it  wa.s  enacted,  that  all 
wills  thereafter  made  in  the  manner  pointed  out  by  the  act,, 
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and  regularly  proved  and  entered  upon  the  books  of  records 
or  registers  in  the  secretary's  office,  should  be  sufficient  to 
devise  and  convey  any  lands,  tenements,  hereditaments  or 
other  estates,  as  effectually  as  if  the  testator  had  conveyed  the 
same  in  his  lifetime,  and  that  the  books  in  which  they  are 
registered  or  recorded,  might  be  given  in  evidence,  and  should 
be  accepted  of  and  be  sufficient  evidence  at  all  times  and 
places,"  &c.  Nix.  Dig.  1034,  §  37.*  The  title  of  the  act  is, 
"  An  act  for  confirming  of  conveyances  of  lands  made  and  to 
be  made  by  wills  and  powers  of  attorney,  and  declaring  what 
exemplifications  of  records  and  other  things  shall  be  holden 
and  received  for  good  evidence  of  estates,"  &c.  This  act  has 
never  been  repealed.  Its  provisions  have  merely  been  altered 
by  the  act  of  1851,  {Nix.  Dig.  1032,)  with  respect  to  the 
jiumber  of  witnesses  required  to  the  valid  execution  of  a  will, 
and  the  mode  of  execution.  In  other  respects,  the  section 
referred  to  is  still  the  law  of  this  state. 

By  the  act  of  June  7th,  1799,  section  7,  a  transcript  from 
the  books  in  which  any  will  was  recorded  when  duly  certified, 
was  made  competent  evidence  in  any  court.,  and  declared  to 
be  as  good  and  effectual  as  if  the  original  will  or  the  books 
in  which  it  was  recorded,  were  produced  and  proved.  Pat. 
397.  In  the  revision  of  1820,  this  section  was  substantially 
re-enacted  as  section  forty-two.  R.  L.  789.  By  the  twenty- 
second  section  of  the  same  act  in  the  revision  of  1820,  the 
record  of  probate  before  the  surrogate  or  before  the  Orphans 
Court,  and  transcripts  therefrom,  certified  under  the  hand 
and  seal  of  office  of  the  surrogate,  were  made  competent  evi- 
dence, and  given  the  same  force  and  effect  as  the  record  of  the 
Prerogative  Court,  and  transcripts  therefrom  certified  by  the 
registrar.  R.  L.  783.  The  forty -second  section  of  the  act 
of  1820,  is  the  eighth  section  of  the  Prerogative  Court  act, 
(^Nix.  Dig.  769,)  and  the  twenty-second  section  is  the  sev- 
enteenth section  of  the  Orphans  Court  act,  which  has  already 
been  referred  to.     Nix.  Dig.  643. 

By  force  of  these  statutes,  a  transcript  of  the  record  of  the 
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probate  of  a  will  devising  lands  made  before  the  surrogate,  is 
competent  evidence  in  an  action  of  ejectment,  if  the  record  is 
made  up  in  the  proper  form ;  that  is,  if  it  contain  the  proofs 
taken  before  him  as  is  required  by  the  statute,  without  which 
the  transcript  cannot  be  received  in  evidence.  3'Iorris  v. 
Keyes,  supra.  The  heir  may  contend  that  upon  the  proof 
made  before  the  surrogate,  the  will  has  not  been  executed  in 
compliance  with  the  statute.  But  if  the  proofs  contained  in 
the  record,  show  that  the  will  was  executed  with  all  the 
formalities  required  by  the  statute,  the  probate  will  be  prima 
facie  evidence,  and  will  of  itself,  be  sufficient  to  establish  the 
title,  if  not  overcome  by  counter  proof.  Den  v.  Allen,  1  Penn. 
35 ;  Jackson  v.  Ramsey,  3  Johns.  Cas.  234.  Not  that  the 
heir  will  be  concluded  by  the  probate  from  disproving  the 
prima  facie  title  shown  by  its  production.  He  may  contro- 
vert the  effect  of  the  probate,  as  was  said  by  Rossell,  J.,  in 
Den  V.  Allen,  by  proof  of  the  insanity  of  the  testator,  or  the 
want  of  any  of  the  legal  requisites  of  a  valid  will  under  the 
acts  of  the  legislature.  He  may  also  impeach  its  validity  in 
any  other  manner  which  would  be  permitted  if  the  original 
will  had  been  produced  and  proved  by  witnesses.  The  record 
of  a  will  with  the  statutory  proof  of  its  execution,  is  like  the 
record  of  a  deed  duly  acknowledged  and  certified  to,  prima 
facie  evidence  of  its  authenticity,  which  may  be  repelled  by 
contrary  proof.  Jackson  v.  Rumsey,  3  Johns.  Cas.  324 ;  3Ior- 
ris  V.  Keyes,  supra. 

The  act  of  1846  puts  the  record  of  a  foreign  will,  recorded 
in  this  state  under  the  provisions  of  that  act,  on  the  same 
footing  as  an  instrument  of  evidence,  as  the  record  of  a  will 
proved  in  the  first  instance  before  one  of  the  surrogates  of 
this  state.  Nix.  Dig.  1033.*  It  w^as  so  regarded  by  Chan- 
cellor Vroom,  in  Wallace  v.  Wallace,  2  Green's  Ch.  R.  616; 
and  by  Chief  Justice  Green,  in  Graham  v  Whiteley,  2  Dutcher 
254.  Indeed,  the  language  of  the  third  section  of  the  act, 
wJiich  declares  that  the  record  of  such  walls,  when  recorded 
as  therein  provided,  and  duly  certified,  copies  thereof  "  shall 
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be  evidence  in  the  same  manner,  and  have  the  same  force 
and  effect  in  all  courts  of  law  and  equity  as  such  record,  or 
copies  thereof,  would  have  if  such  will  had  been  proved  in 
the  usual  manner  under  the  existing  laws  of  this  state,"  is  so 
precise  and  specific  as  to  leave  the  effect  of  such  probate  in  no 
doubt. 

Xor  will  the  competency  of  the  record  as  evidence,  or  its 
effect  as  prima  facie  proof,  be  destroyed  by  an  appeal  taken 
from  the  order  of  the  surrogate  admitting  the  instrument  to 
probate.  The  court  from  which,  or  to  which,  the  appeal  is 
taken,  may  suspend  its  operation  on  the  office  of  the  executor 
by  the  appointment  of  an  administrator  pendente  lite.  And,, 
as  a  matter  of  practice,  on  an  appeal  from  the  decree  of  a  pro- 
bate court  to  an  appellate  court,  where  the  case  is  reheard  on 
testimony  to  be  there  produced,  the  will  is  to  be  proved  as  if 
first  offered  there  for  probate  whether  the  decree  appealed  from 
be  in  favor  of  or  against  the  will.  Brooks  v.  Barrett,  7  Pick. 
9-4.  But,  nevertheless,  on  the  allowance  of  jirobate  by  the 
surrogate,  he  proceeds  to  record  the  will  notwithstanding  the 
appeal,  and  the  record  thus  made,  which  by  the  statute  is 
constituted  legal  evidence,  is  not  vacated  by  the  appeal.  To 
construe  the  act  so  that  the  record,  which  is  complete  when 
the  surrogate  has  concluded  his  duties,  shall  not  be  operative 
as  eviden(  e,  where  an  appeal  has  been  taken,  would  be  in 
violation  of  the  plain  and  unambiguous  language  of  the 
statute,  and  would,  by  judicial  legislation  interpolate  in  the 
act  a  qualification  on  the  obvious  intent  of  the  legislature,  of 
doubtful  policy.  Under  such  a  construction  the  heir,  or  even 
a  distributee,  who  has  no  interest  in  the  lands,  by  vexatious 
appeals  from  court  to  court,  would  be  able  for  a  time  to 
deprive  the  devisee  of  the  clear  statutory  right  of  using  the 
probate  before  the  surrogate  as  evidence  of  his  title,  not  only 
against  the  heir  but  also  against  third  persons,  against  whom 
he  might  have  occasion  to  make  title.  The  inconvenience  the 
heir  may  be  subjected  to  in  having  the  probate  made  prima 
facie  evidence  of  title  in  any  controversy  between  him  and 
the  devisee,  when  the  probate  has  been  improperly  obtained,. 
may  easily  be  obviated  by  postponing  his  action  of  ejectment 
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until  the  litigation  of  the  probate  on  the  appeal  has  been  dis- 
posed of. 

If,  on  the  hearing  of  the  appeal,  a  reversal  of  the  order  of 
probate  has  been  obtained  before  the  trial  of  the  ejectment, 
tliough  an  adherence  to  the  literal  terms  of  the  act  would  make 
the  record  still  competent  evidence,  its  admission  would  be 
barren  of  any  result.  The  reversal  of  the  judgment  or  decree 
of  an  inferior  court,  by  a  court  of  review,  entirely  destroys  its 
effect  as  a  judicial  determination.  Thereafter  it  is  as  if  it 
never  had  been.  Upon  such  a  presentation  of  title  the  jury 
would  be  instructed  to  find  in  favor  of  the  heir-at-law. 

These  principles  of  law  are  applicable  as  well  to  the  record 
of  a  foreign  will  under  the  act  of  1846,  as  to  the  record  of  the 
probate  of  a  will  before  the  surrogate  in  the  usual  manner. 

By  the  fourth  section  of  the  act  of  1713-14,  {Nix.  Dig. 
1034,)*  an  exemplification  of  a  will  devising  lands  made  in 
another  colony,  under  the  great  seal  of  such  colony,  was  made 
competent  evidence,  and  as  valid  and  sufficient  as  proof,  as  if 
the  original  will  were  produced  and  proved.  By  the  second 
section  of  the  act  of  1846,  {Nix.  Big.  1033,)t  an  exemplifica- 
tion in  the  manner  in  which  such  instruments  are  usually 
exemplified  in  the  state,  territory,  or  kingdom  where  the  Avill 
has  already  been  admitted  to  probate,  and  which  would  be 
sufficient  to  make  such  copy  legal  evidence  in  the  courts  of 
such  state,  territory,  or  kingdom,  is  the  authentication  on 
which  the  surrogate  is  required  to  act,  and  thereupon,  if  no 
cause  appear  to  the  contrary,  he  is  required  to  record  such 
wills,  and  to  grant  letters  testamentary  thereon.  Anotlier 
instance  of  the  legislative  policy  of  this  state,  with  respect  to 
Mills  of  persons  resident  without  the  state,  as  muniments  of 
title  to  lands,  is  the  act  of  March  28th,  1866,  {Nix.  Big. 
1035,)  which  was  repealed  in  1872,  {Acts  of  1872,  p.  58,)  and 
restored  in  1873,  (^c^.s  of  1873,  J9.  168.)  All  these  acts  are 
to  be  construed  in  subordination  to  the  principle  of  interna- 
tional law  that,  with  regard  to  real  property,  the  laws  of  the 
place  where  such  property  is  situate,  exclusively  govern  in 
*Rev.,  p.  1250,  §  37.  f  Rev.,  p.  757. 

Vol.  VIII.  X 


322  NEW  JERSEY  SIJi^ltEME  COURT. 


Allaire  v.  Allaire. 


respect  to  the  rights  of  the  parties,  the  modes  of  transfer,  and 
the  solemnites  which  should  accompany  them.  In  a  contest 
in  the  courts  of  this  state,  in  relation  to  the  title  to  lands,  the 
heir  may  contend  that,  upon  the  face  of  the  record,  it  is  not 
.shown  that  the  will  was  executed  in  the  manner  required  by 
our  laws  to  effect  a  testamentary  disposition  of  lands.  And  if 
it  does  so  appear  on  the  face  of  the  record,  he  may  controvert 
its  truth,  and  oppose  the  title  under  such  devise  by  any  means, 
which  would  be  open  to  him  in  case  the  will  had  been  proved 
as  a  domestic  will. 

It  remains  to  consider  what  effect  the  reversal  of  the  pro- 
bate before  the  surrogate  of  New  York  by  the  Supreme  Court 
had  on  the  proceeding  of  the  surrogate  of  Monmouth  county, 
in  admitting  the  will  to  record  as  a  foreign  will. 

In  recording  a  foreign  will,  the  surrogate  receives  no  proof 
of  the  factum  of  the  will.  The  proof  he  acts  upon  is  the 
probate  before  a  foreign  tribunal,  and  the  evidence  laid 
before  him  is  a  copy  of  the  instrument,  and  its  foreign  probate 
iiutlienticated  in  such  manner  as  would  make  it  competent 
•evidence  in  the  courts  of  the  country  in  which  it  has  been 
proved.  By  the  statute,  this  mode  of  authenticating  the  in- 
strument is  substituted  in  the  place  of  tlie  usual  proof  by  wit- 
nesses. But,  nevertheless,  the  surrogate,  in  admitting  the 
will  to  be  recorded,  and  issuing  letters  testamentary  thereon, 
acts  judicially.  He  is  to  assign  a  time  and  place  for  hearing 
parties,  and  to  give  public  notice  thereof.  He  is  not  required 
to  admit  the  will  to  record,  and  issue  letters  thereon,  if  the 
foreign  probate  shall  be  duly  exemplified.  He  has  a  judicial 
discretion  to  refuse  the  probate,  if  sufficient  cause  appear  to 
the  contrary.  If  it  shall  appear  that  the  court  in  which  the 
foreign  probate  was  obtained  had  no  jurisdiction,  or  that  the 
probate  was  obtained  by  fraud,  or  that  it  has  been  reversed 
on  appeal,  or  that  an  appeal  is  pending,  or  if  any  other  legal 
grounds  of  objection  are  made  to  appear  which  in  his  judg- 
ment are  good  cause  for  withholding  the  probate,  he  may  do 
so.  That  the  proceedings  of  the  surrogate,  in  admitting  the 
will  to  record,  are  judicial  proceedings,  and  that  his  determi- 
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nation  is  a  judicial  act,  and  that  his  decision  has  the  force 
and  effect  of  the  judgment  of  a  judicial  tribunal,  with  which 
the  foreign  probate  has  no  connection,  except  as  evidence  pro- 
duced before  him,  are  manifest  from  the  provisions  of  the 
statute.  Whatever  force  and  validity  the  record  and  letters 
obtain,  are  not  derived  from  the  foreign  probate,  but  result 
by  virtue  of  the  statute  from  the  judicial  act  of  the  surrogate. 
-Similar  views  have  been  expressed  by  the  courts  of  Massa- 
chusetts, upon  the  statute  of  that  state,  of  1785,  of  which  our 
^ct,  in  its  main  features,  is  a  copy.  Dublin  v.  Chadbounie, 
16  3Iass.  434;   Crippin  v.  Dexter,  13  Gray  330. 

From  the  conclusion  that  the  proceedings  of  the  surrogate, 
in  admitting  a  foreign  will  to  record,  are  judicial  proceedings, 
it  would  follow  as  a  necessary  result,  that  an  appeal  therefrom 
would  lie,  as  in  other  cases,  to  the  appellate  courts  of  this 
;state.  It  would  also  follow  that  the  subsequent  reversal  of 
the  original  probate  by  the  courts  of  the  state  in  which  it  was 
made,  would  not  annul  the  record  of  the  surrogate  here.  If 
subsequent  proceedings  in  the  foreign  court  on  the  original 
probate  should  control  or  determine  the  record  here,  curious 
results  would  follow :  the  decree  of  the  surrogate  of  New 
York,  being  reversed,  the  record  in  our  state  made  upon  the 
probate  while  it  was  subsisting,  would  become  null ;  if,  on 
the  issue  ordered,  the  jury  should  find  in  favor  of  the  will, 
the  record  would  be  revived ;  and,  if  the  Court  of  Appeals 
should  find  errors  in  law  at  the  trial,  and  again  reverse,  the 
record  would  again  fall.  It  is  easy  to  see  into  what  confusion 
we  should  be  led  by  subjecting  a  judicial  record  of  our  own 
tribunals  to  the  vicissitudes  of  litigations  elsewhere,  and  what 
<doubt  and  uncertainty  would  be  thrown  over  the  title  to  lands. 
No  purchaser  would  accept  title  in  which  the  will  of  a  non- 
resident placed  on  record  under  the  statute  formed  a  link ; 
nor  would  counsel  venture  to  advise  thereon  until  the  records 
of  the  state  or  country  in  which  the  testator  was  domiciled 
had  been  explored,  to  ascertain  what  action  its  courts  had 
.subsequently  taken  on  the  original  probate. 

The  record,  when  once  made,  stands  on  its  own  inherent 
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strength,  like  the  record  of  the  judgment  of  a  court  of  this 
state,  in  a  suit  in  which  a  foreign  judgment  is  the  cause  of 
action.  A  subsequent  reversal  of  the  foreign  probate,  which 
was  only  evidence  before  the  surrogate,  will  no  more  vitiate 
his  decree  than  the  reversal  of  a  foreign  judgment  after  it  has 
been  sued  on  and  passed  into  a  judgment  of  this  state,  will 
avoid  the  latter  judgment.  And  so  long  as  the  record  of  the 
surrogate  remains  in  force,  and  is  not  annulled,  the  statute 
declares  what  effect  it  shall  have  as  evidence. 

Nor  does  the  fact  that  tlue  reversal  in  the  Supreme  Court 
of  New  York  was  had  in  a  suit  to  which  the  present  litigants 
were  parties,  give  it  any  greater  force.  The  present  litigation 
involves  an  issue  of  title  to  lands  in  this  state,  and  the  prin- 
cipal question  at  issue  is,  whether  the  will  under  which  the 
defendant  claims,  was  executed  in  compliance  with  the  laws 
of  this  state.  The  subject  matter  of  the  litigation  is  not 
within  the  jurisdiction  of  the  courts  of  New  Y^ork,  and  the 
issue  in  that  tribunal  was,  whether  the  will  was  executed 
with  the  formalities  required  by  the  laws  of  that  state.  Neither 
the  subject  matter,  nor  the  question  in  issue,  is  withiu  the 
cognizance  of  the  courts  of  New  York. 

Either  of  the  probates  before  the  surrogate  of  Monmouth,, 
made  a  prima  facie  title  in  favor  of  the  defendant.  The  tes- 
timony as  to  the  appeal  from  his  order  on  the  second  probate, 
as  well  as  that  relating  to  the  reversal  of  the  probate  in  New 
York,  Avas  irrelevant  and  incompetent,  except  so  far  as  the 
latter  was  necessary  to  lay  the  foundation  for  the  introduction 
of  the  testimony  of  the  deceased  witnesses. 

The  defendant  also  relied  on  the  original  Avill  to  establish 
her  title.  The  contention  at  the  trial  was,  the  will  had  not 
been  executed  in  conformity  to  the  statute.  The  requirements 
of  the  statute  are:  (1)  That  the  will  shall  be  in  writing.  (2). 
That  it  shall  be  signed  by  the  testator — which  signature  shall 
be  made  by  the  testator,  or  the  making  thereof  acknowledged 
by  him — and  such  writing  declared  to  be  his  last  will  in  the 
presence  of  two  Avitnesses,  who  shall  be  present  at  the  same 
time;   and  (3)  That  the  witnesses  shall  subscribe  their  names- 
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thereto  as  witnesses,  in  the  jiresence  of  the  testator.     Nix. 
Dig.  1012,  §  24. 

The  statute  does  not  prescribe  any  form  in  which  the  wit- 
nesses shall  certify  their  attestation.  A  will  signed  by  the 
testator  and  subscribed  by  a  sufficient  number  of  witnesses, 
may  be  established,  by  testimony  aliunde,  that  the  formalities 
which  are  necessary,  have  been  observed ;  but  if  there  be  no 
attestation  clause,  or  if  the  attestation  clause  does  not  contain 
all  the  requisites  to  the  making  of  a  will,  affirmative  proof 
must  be  made  of  its  execution  in  the  manner  and  with  the 
formalities  prescribed  by  the  statute.  Roberts  v.  Phillips,  4 
E.  &  B.  450,  457;  Mundy  v.  Mundy,  2  3IcCarter  290; 
Chaffee  v.  Baptist  Missionary  Convention,  10  Paige  85. 

But  although  a  testimonium  clause  be  not  indispensable,  a 
certificate  of  attestation,  which  comprises  a  statement  of  all 
that  is  requisite  to  the  formal  execution  of  the  instrument  as 
a  will,  is  in  the  highest  degree  useful  with  respect  to  the  proof 
:at  the  trial.  It  is  prima  facie  evidence  of  all  the  facts  stated 
in  it.  If,  by  reason  of  the  death  of  the  attesting  witnesses,  or 
their  absence  beyond  the  reach  of  process,  or  for  any  other 
■cause,  a  foundation  be  laid  for  the  introduction  of  secondary 
evidence,  proof  of  their  signatures  will  be  evidence  that  what 
they  attested,  in  fact,  did  take  place.  Jauncey  v.  Thorn,  2 
Barb.  Ch.  R.  42;  Niekerson  y.  Buck,  12  Cush.  332.  And 
if  the  attesting  witnesses,  when  called,  admit  their  signatures, 
but  through  defect  of  memory,  or  for  any  other  reason,  fail  to 
testify  to  the  due  execution  of  the  will,  it  may  be  established 
on  the  presumption  arising  from  the  form  of  the  attesting 
clause,  unless  there  be  affirmative  evidence  given  to  disprove 
its  statements. 

In  Wright  v.  Rogers,  1  L.  R.,  Prob.  &  Div.  678,  Lord  Pen- 
zance decreed  probate  of  a  will,  although  the  only  surviving 
attesting  witness  testified  that  the  will  was  not  attested  by  the 
witnesses  in  the  testator's  presence,  as  required  by  the  English 
statute.  No  other  witness,  either  to  disprove  or  coiToborate 
his  statement,  was  produced,  but  the  court  taking  all  the  cir- 
•cumstances  of  the  case  into  consideration,  refused  to  act  on  his 
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recollection,  and  admitted  the  will  to  probate.  The  circum- 
stances mainly  relied  on  were,  that  the  two  witnesses  were  an 
attorney  and  his  clerk  ;  that  the  attorney  was  a  gentleman  of 
long  experience,  and  that  the  will  had  a  perfect  attestation 
clause.  In  pronouncing  judgment,  the  judge  says:  "The 
court  ought  to  have,  in  all  cases,  the  strongest  evidence  before 
it  believes  that  a  will,  with  a  perfect  attestation  clause  a): 
signed  by  the  testator,  was  not  duly  executed,  otherwise  the 
greatest  uncertainty  would  prevail  in  the  proving  of  wills; 
the  presumption  of  law  is  largely  in  favor  of  the  due  execution 
of  a  will,  and  in  that  light,  a  perfect  attestation  clause  is  a 
most  important  element  of  proof." 

In  Mundy  v.  Mundy,  Chancellor  Green  states  the  principle 
with  characteristic  exactness,  in  this  language :  "  The  attesta- 
tion clause  with  the  signatures  of  the  witnesses  is  prima  fac'w 
evidence  of  the  facts  stated  in  it.  It  may  be  overcome  by  the 
witnesses  themselves,  or  by  other  "witnesses,  or  by  facts  and 
circumstances  irreconcilable  with  its  verity.  If  there  is  no 
attestation  clause,  the  case  is  different.  In  the  one  case  tiiere 
must  be  affirmative  proof  of  publication  and  of  the  other 
requisites ;  in  the  other,  there  must  be  affirmative  proof  of 
the  want  of  those  requirements."  With  this  statement  of  the- 
law,  I  am  content  without  referring  to  the  numerous  cases 
which  may  be  cited  to  the  same  effect.  Remsen  v.  Brinher- 
hof,  26  Wend.  325 ;  Chqfee  v.  Baptist,  &c.,  10  Paige  85 ; 
Kirk  V.  Carr,  54  Penn.  285 ;  1  Bedjickl  on  Wills  237,  and 
notes ;  Redfiel<Vs  Am.  Cas.  on  Wills  677. 

The  attestation  clause,  as  it  apjjears  on  the  face  of  the  Avill, 
is  complete  in  every  respect.  It  is  as  follows  :  "  Signed,  sealed, 
published  and  declared,  by  the  above  named  testator,  as  and 
for  his  last  will  and  testament,  in  the  presence  of  us,  who' 
have  hereunto  signed  our  names  at  his  request,  in  his  presence 
and  in  the  presence  of  each  other  as  witnesses  thereunto,  the 
date  above  written."  The  names  of  the  attesting  witnesses 
are  "  Abraham  Halsy,  102  Sackett  street,  Brooklyn  ;  Lucius- 
Hart,  132  East  Thirteenth  street.  New  York;  and  Benjamin 
Tatham,  107  East  B.  way,  New  York.^'     The  signatures  of 
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the  testator  and  the  attesting  witnesses  are  admitted  to  be 
genuine.  The  will  and  the  attesting  clause  are  in  the  hand- 
writing of  Mr.  Halsey,  one  of  the  attesting  witnesses.  The 
names  of  the  attesting  witnesses  are  signed  in  the  order  above 
mentioned  on  the  left  hand  side  of  the  paper.  The  names  of 
the  first  two,  with  their  residences,  are  on  the  left  side  of  a 
bracket  drawn  down  about  the  middle  of  the  sheet.  Mr. 
Tatham's  name  is  signed  below  with  a  bracket  drawn  a  little 
to  the  right  of  the  bracket  at  the  end  of  the  names  of  the 
other  witnesses. 

The  first  portion  of  the  attesting  clause  down  to,  and 
including  the  word  "  names,"  is  written  across  the  sheet,  the 
remainder  of  it  is  written  to  the  right  of  the  bracket  at  the 
end  of  the  names  of  Halsey  and  Hart. 

The  question  is,  in  what  condition  was  this  attestation  clause 
when  signed  by  any  two  of  the  witnesses?  If  it  ended  with 
tlie  word  "  names,"  it  would  not  show  compliance  with  the 
statute,  in  that  it  does  not  state  that  the  signatures  of  the 
witnesses  were  made  in  the  presence  of  the  testator.  If  it 
included  the  words  "in  his  presence,"  the  certificate  would 
show  that  the  requirements  of  the  statute  were  complied  with, 
although  it  did  not  recite  that  the  witnesses  were  both  present 
at  the  same  time.  There  being  but  one  signature,  the  fact 
that  both  saw  the  testator  sign  sufficiently  shows  the  presence 
of  both  at  the  making  of  that  signature.  In  re  Kirhpatnck, 
7  a  E.  Green  463;  Mundy  v.  3Iundy,  2  McCarter  290. 

Halsey  and  Hart  were  both  dead  at  the  time  of  the  trial. 
Halsey  died  in  1857 — one  year  prior  to  the  death  of  the 
testator.  His  signature  only  is  proved.  Hart  died  in  Feb- 
ruary, 1871.  He  had  been  examined  as  a  witness  three  times 
in  the  litigations  in  New  York,  in  1858,  1861  and  1867. 
His  testimony,  given  in  1858  and  1867,  was  before  the  court. 
Tathara  is  still  living  and  his  testimony  was  obtained  by 
deposition. 

Tatham  testifies  that  his  signature  was  made  at  his  own 
house,  107  East  Broadway ;  that  Hart  was  not  present ;  that 
the  testator  came  to  his  house  with  a  o-entleman,  whose  name 


328  NEW  JERSEY  SUPREME  COURT. 


Allaire  v.  Allaire. 


he  does  not  recollect,  but  whose  person  he  remembers  well ; 
that  the  testator  did  not  sign  the  paper  in  his  presence ;  that 
he  acknowledged  his  signature,  and  directed  the  witness  where 
to  sign  ;  that  the  witness  did  not  see  the  names  of  Halsev  and 
Hart,  and  did  not  read  the  attestation  clause,  and  that  if  he 
had  read  it  he  would  not  have  signed  it,  for  the  reason  that 
what  it  states  was  not  true.  Hart  testifies  that  the  will  was 
signed  by  the  testator,  and  attested  by  him  and  Halsey,  at 
No.  8  Burling  Slip,  and  that  Tatham  was  not  then  present. 

It  is  probable  that  the  testator  intended  to  re-execute  the 
will  in  the  presence  of  Tatham  and  the  other  gentleman  then 
present.  But  what  was  then  done  did  not  amount  to  a  valid 
re-execution.  Xo  publication  of  the  instrument  as  a  will  was 
then  made,  nor  was  its  execution  attested  as  witnesses  by  the 
two  persons  then  present. 

But  the  signature  of  Tatham  is  not  necessary  to  give  the 
instrument  effect  as  a  will,  if  it  had  previously  been  executed 
in  a  proper  manner  before  Halsey  and  Hart,  and  witnessed 
by  them.  The  testimony  is  only  important  as  showing  that 
the  instrument  expresses  the  wishes  of  the  testator  in  the  dis- 
position of  his  property,  and  that  the  names  of  Halsey  and 
Hart  were  previously  affixed.  If  Hart  did  not  then  sign  the 
attestation  clause,  it  is  apparent  on  the  face  of  the  certificate 
that  his  name,  as  well  as  that  of  Halsey's,  had  previously 
been  signed. 

Recurring  then  to  the  alleged  execution  of  the  will  at  No. 
8  Burling  Slip,  which  is  the  material  point  in  the  case.  Hart 
testified  in  his  examination  in  1867,  to  the  signing  of  the  will 
at  that  time,  by  the  testator,  and  its  publication  in  the  pres- 
ence of  himself  and  Halsey ;  and  to  their  signatures  at  that 
time  to  it,  as  witnesses,  in  the  presence  of  the  testator.  He 
does  not  recollect  whether  that  portion  of  the  attestation 
clause,  which  is  to  the  right  of  the  bracket,  was  there  or  not 
at  that  time.  A  close  and  careful  examination  of  the  attest- 
insr  clause  leaves  no  doubt  in  mv  mind  that  the  clause  was 
then  completed  as  it  now  stands.  The  whole  certificate  is  in 
the  handwriting:  of  Halsev.     The  sameness  of  the  color  of  the 
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ink,  the  perfect  uniformity  in  the  writing,  and  the  manner  in 
which  the  signatures  and  address  are  crowded  in  to  the  left 
of  the  bracket,  are  ocular  demonstrations  that  the  whole 
•clause  was  written  at  one  time,  and  there  is  no  proof  in  the 
■case  to  the  contrary. 

If  the  attestation  clause  was  in  its  present  condition  when 
the  signatures  of  Halsey  and  Hart  were  made,  its  eifect  as 
pinma  facie  proof  of  the  due  execution  of  the  will,  was  not 
-overcome  by  the  testimony  of  Hart  before  the  surrogate  of 
New  York,  in  1858.  His  evidence  at  that  time,  only  shows 
^  want  of  recollection  that  is  not  sufficient  to  disprove  the 
statements  in  the  certificate  of  attestation. 

The  testimony  of  Hart  before  the  surrogate,  in  1858,  was 
.offered  by  the  plaintiffs  to  discredit  the  evidence  he  gave  at 
the  trial  in  1867,  iu  which  he  testified  in  explicit  terms,  to 
the  circumstances  of  the  execution  of  the  will.  The  exjilana- 
tion  he  then  gave  of  the  fullness  of  his  recollection  as  com- 
pared with  his  want  of  recollection  in  1858,  was  quite  natural 
and  not  unreasonable.  He  says,  that  it  had  been  upon  his 
mind  for  years ;  that  since  that  time,  he  had  given  thought 
to  it,  and  that  certain  little  things  had  come  up  to  his  recol- 
lection which  he  did  not  think  of  then. 

The  will  was  signed  in  October,  1850,  and  the  examination 
of  Hart  before  the  surrogate  was  eight  years  afterwards.  His 
examination  shows  how  completely  the  transaction  had  then 
gone  from  his  memory.  He  recollected  nothing  but  that  he 
witnessed  a  paper  for  the  testator  at  his  request,  which  the 
testator  called  his  will.  A  controversy  immediately  arose  and 
an  appeal  was  taken  to  the  Supreme  Court.  He  was  a  wit- 
ness at  the  trial  of  the  issue  before  Judge  Davis,  in  1861. 
The  testimony  produced  by  the  defence  was  given  in  1867. 
That  in  the  eight  years  which  elapsed  between  his  witnessing 
the  will  and  the  first  time  his  attention  was  afterwards  called 
to  it,  he  should  have  forgotten  the  transaction,  is  a  circum- 
stance of  very  usual  occurrence.  That  his  recollection  should 
have  been  refreshed  by  the  discussion  and  agitation  of  the 
questions  by  subsequent  litigation,  and  that  he  subsequently 
should  have  been  able  to  reciill  the  facts  and  give  a  detailed 
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account  of  the  events,  is  not  surprising.  It  frequently  happens 
so  with  witnesses  of  unexceptionable  integrity.  His  charac- 
ter as  a  witness  was  not  impeached  by  proof  of  a  want  of 
truthfulness.  Nor  does  it  appear  that  he  had  the  least 
interest,  personal  or  pecuniary,  in  the  controversy  that  might 
be  supposed  to  warp  his  testimony,  much  less  to  induce  hini 
to  invent  the  occurrences  he  testifies  to. 

A  careful  consideration  of  the  case  has  led  me  to  the  con- 
clusion that  there  should  be  a  new  trial.  The  value  of  the 
property  in  controversy,  is  quite  large.  The  defendant  did 
not  have  the  benefit  which  the  law  gave  her  of  the  probate 
of  the  will  before  the  surrogate  of  the  county.  The  attesta- 
tion clause,  on  its  face,  apparently  perfected,  when  signed  by 
a  sufficient  number  of  witnesses,  and  not  disproved,  recites 
everything  that  was  necessary  to  the  formal  execution  of  the 
Avill,  and  is  sustained  by  the  affirmative  evidence  of  one  of  the 
subscribing  witnesses,  who  is  not  contradicted  or  impeached,, 
except  by  his  failure  of  memory  when  he  first  testified  on  the 
subject. 

These  circumstances  make  it  eminently  proper  that  the  case 
should  be  submitted  to  another  jury. 

Cited  in  Turnure  v.  Turnure,  8  Slew.  440 ;  Ludlow  v.  Ludlow,  9  Stew.  600, 


THE  STATE,  THE  NEW  JERSEY  RAILROAD  AND  TRANS- 
PORTATION COMPANY,  AND  THE  ESSEX  AND  MIDDLE- 
SEX TURNPIKE  COMPANY,  ET  AL.,  PROSECUTORS,  v. 
THE  CITY  OF  ELIZABETH. 

1.  The  words,  "  that  no  other  or  further  tax  or  imposition  shall  be  levied 
or  imposed  upon  the  said  company,"  in  the  charter  of  The  New 
Jersey  Railroad  and  Transportation  Company,  refer  exclusively  to 
taxation  for  general  purposes,  and  are  not  applicable  to  assessments 
for  local  improvements.  The  case  of  The  State  v.  Neivark,  3  Batcher 
185,  which  adopted  tiiat  construction,  was  not  overruled  by  The  Foster 
Home  Case,  7  Vroom  478. 

2.  Tlie  special  and  peculiar  benefit  which  legalizes  an  assessment  for 
local  improvements  must  be  a  present  benefit  immediately  accruing. 
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from  the  construction  of  the  work,  the  test  of  which  is  the  influence 
of  the  proposed  improvement  on  the  present  market  value  of  the 
property. 
J.  An  assessment  on  a  railroad  company,  for  paving  a  street  crossing  their 
railroad,  set  aside  on  the  ground  that  the  company  derived  no  benefit 
therefrom  in  the  improvement  of  their  lands  for  the  uses  to  which 
they  were  appropriated. 
4.  An  assessment  against  the  prosecutors  for  a  sewer  one  third  of  a  mile 
distant  from  their  premises,  which  is  incapable  of  draining  their  lands 
and  in  its  present  condition  is  of  no  benefit  to  them,  and  is  not  part  of  a 
system  of  sewerage  which,  when  completed  will  reach  the  prosecutors' 
lands,  cannot  be  sustained.  The  probability  that  the  city,  in  the- 
future,  may  project  a  sewer  to  form  a  connection  with  the  present 
sewer  which  shall  benefit  the  prosecutors'  lands,  is  too  remote  to  have 
any  appreciable  influence  on  the  value  of  their  lands. 


On  certiorari. 

Argued  at  June  Term,  1874,  before  Justices  Dalrimple,, 
Depue  and  Van  Syckel. 

For  the  plaintiif  in  certiorari,  W.  J.  Ilagie. 
For  tlie  defendants^  R.  E.  Chetivood. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  writs  in  these  cases  bring  up  two  assess- 
ments for  iDcnefits  against  the  prosecutors — ^the  one  for  pav- 
ing North  avenue,  from  Broad  street  to  Jefferson  avenue,  the 
other  for  the  construction  of  a  sewer,  commencing  in  INlill 
lane,  at  the  Elizabeth  river,  and  running  thence  in  Morris 
avenue  to  Stiles  street,  and  also  a  sewer  to  connect  therewith,, 
in  Elm  street,  from  Morris  avenue  to  Cherry  street. 

The  Essex  and  jVIiddlesex  Turnpike  Company  was  incor- 
porated in  1806.  {Acts,  1806,  73.  612.)  The  New  Jersey 
Railroad  and  Transportation  Company,  by  the  tenth  section  of 
its  charter,  was  authorized  to  purcha.se  the  turnpike  roads  and 
bridges  on  its  route,  or  the  capital  .stock  thereof,  and  to  hold 
the  same  as  stockholders  therein.  (^-Ic^.s,  1832,  j:).  101.)  In 
pursuance  of  this  authority  the  railroad  company  purchased 
the  stock  of  the  turnpike  comjiany  and  located  its  road,  and 
laid  its  rails  on  the  bed  of  the  turnpike  road. 
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The  assessments  in  both  cases  were  made  against  the  New 
Jersey  Railroad  Company.  It  is  contended  that  this  com- 
pany is  exempted  from  assessments  of  this  character  by  the 
eisrhteenth  section  of  its  charter.  The  words  used  in  that 
section,  in  defining  the  limit  of  the  company's  exemption,  are 
"  tax  or  imposition."  In  The  City  of  Paterson  v.  The  Society 
Jor  Useful  Manufactures,  4  Zab.  385,  and  The  Stale  v.  Newark, 
3  Butcher  185,  it  was  decided  that  the  words  "tax  or  imposi- 
tion," refer  exclusively  to  taxation  for  general  revenue  for  the 
public  u.ses  of  city,  county  or  state.  The  case  la.st  cited  is  a 
<x)nstruction  of  the  section  of  the  company's  charter  in  ques- 
tion. These  cases  are  not  overruled  by  the  Court  of  Errors  in 
The  State,  The  Protestant  Foster  Home  Society,  pros.,  v.  Xev- 
ark,  7  Vroom  478,  but,  on  the  contrary,  were  recognized  as 
good  law.  The  reversal  in  that  case  was  put  on  the  u.se  of 
the  word  "  a.ssessment,"  in  the  exemption  clause  of  the  prose- 
cutors' charter,  which,  in  the  reversing  opinion  was  declared 
to  be  expre-ssive  of  an  entirely  different  thing  from  the  words 
"  taxes  and  impositions."  If  the  prosecutors  are  to  be  relieved 
from  these  assessments  it  will  not  be  by  force  of  the  exemption 
in  the  charter  of  the  railroad  company,  but  for  the  reason 
that  they  have  not,  in  these  instances,  received  an  equivalent 
in  benefits  for  the  contribution  they  are  required  to  make 
towards  the  expenses  of  these  public  improvements. 

First.  Xs>  to  the  asse.ssment  for  paving. 

North  avenue  crosses  the  railroad  track  at  uearly  a  right 
angle.  The  paving,  towards  defraying  the  expenses  of  which 
the  assessment  was  laid,  extends  along  the  avenue  about  six 
blocks.  The  assessment  was  made  against  the  prosecutors 
equally  with  the  owners  of  lands  fronting  on  the  improve- 
ment, in  proportion  to  frontage. 

The  avenue  does  not  cross  the  raili'oad  near  any  of  its 
depots ;  therefore  no  benefit  is  derived  from  the  improvement 
by  reason  of  increased  facilities  of  access  to  its  depot,  and  a 
probable  increase  of  business  thereby.  But  if  the  company 
was  benefited  in  this  way,  the  a.ssesstnent  could  not  be  sus- 
tained on  that  ground.  An  assessment  on  the  basis  of  benefits 
derived  from  increased  facilities  in  the  avenues  of  approach 
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to  the  coiiipany'.s  depot,  by  widening,  paving,  or  otherwise- 
improving  the  streets,  would  be  a  tax  in  violation  of  the 
exemption  in  its  charter.  The  State  v.  Newark,  3  Dutchcr 
186-191 ;  The  State,  31.  &  E.  R.  R.  Co.,  pros.,  v.  Jersey  City, 
7  Vroom  56. 

Xor  can  this  assessment  be  supported  on  the  other  ground 
of  benefits  conferred  in  the  advantage  derived  in  the  improve- 
ment of  the  company's  lands  for  the  uses  to  which  they  are 
appropriated.  The  proof  is,  that  the  paving  laid  on  the 
crossing  of  the  street  over  the  raih'oad  track,  is  an  injury, 
rather  than  a  benefit  to  the  company,  and  occasions  increased 
expenses  in  keeping  the  track  in  repair.  The  case,  in  this 
respect,  is  within  the  decision  of  this  court  in  The  State,  The 
31.  &  E.  R.  R.  Co.,  pros.,  v.  Jersey  City,  supra;  and  the- 
assessment  for  paving  must  be  set  aside. 

Second.   As  to  the  assessment  for  coni?tructing  the  sewer. 

The  assessment  is  laid  on  the  line  of  railroad  of  The  New 
Jersey  Railroad  and  Transportation  Company,  from  Mary 
street  to  a  point  about  nine  hundred  feet  east  of  Port  avenue,. 

Among  the  reasons  assigned  and  relied  on  is,  that  the  said 
line  of  railroad  is  a  public  highway,  and,  therefore,  not  liable- 
to  assessments  for  such  improvements.  The  premises  are  the 
property  of  the  company,  and  are  owned  and  used  by  it  for 
the  emolument  of  the  company  and  its  stockholders.  The 
drainage  of  lands  devoted  to  that  purpose,  and  so  used,  by 
the  construction  of  sewers,  may  be  a  direct  benefit  to  it  in 
the  use  to  which  the  lands  are  appropriated,  in  making  more 
solid  the  foundation  of  the  road-bed,  and  relieving  it  from 
the  flow  of  surface  water.  Benefits  accruing,  in  this  manner,, 
from  the  construction  of  a  public  improvement,  are  of  a  char- 
acter that  will  justify  the  laying  of  assessments  for  the  costs 
and  expenses  thereof  within  the  limit  of  the  benefits  conferred. 

There  is  nothing  in  the  purpose  for  which  the  company 
was  incorporated,  or  the  use  to  which  the  lands  are  appropri- 
ated, that  will  invalidate  the  assessment.  It  must,  therefore, 
be  affirmed,  unless  its  imposition,  in  this  case,  is  a  violation 
of  the  principles  laid  down  in  the  Tide  Water  case,  that  an 
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assessment  on  an  individual  owner  towards  defraying  the  costs 
of  a  local  improvement,  must  be  founded  on  some  peculiar 
benefit  derived  by  him  from  its  construction  over  and  above 
that  of  the  public,  and  that  the  amount  which  he  may  lawfully 
be  required  to  contribute  to  that  end,  is  limited  to  the  quantum 
of  benefit  he  receives. 

The  report  of  the  commissioners  making  the  assessment,  is 
•defective  in  not  showing  affirmatively  and  distinctly  that  the 
assessment  was  made  in  proportion  to  the  advantages  each  lot 
assessed  derived  from  the  improvement,  as  required  by  the 
supplement  of  1873,  under  which  the  assessment  was  made. 

But  disregarding  the  form  in  which  the  assessment  is  re- 
ported, the  question  discussed  by  counsel  on  the  merits,  will 
be  considered. 

The  sewer,  for  the  construction  of  which  this  assessment  was 
made,  does  not  cross  or  touch  the  lands  of  the  prosecutors.  Its 
location  at  the  nearest  point,  is  from  one-third  to  one-half  a 
mile  distant  from  the  premises  on  which  the  assessment  is  laid, 
and  none  of  its  connections  extend  in  that  direction.  It  does 
not  afford  a  means  of  drainage  of  the  prosecutors'  lands,  the 
surface  water  therefrom  being  discharged  in  another  direction 
into  the  Elizabeth  river,  and  is  incapable  of  being  used  for 
such  drainage,  without  being  connected  therewith  by  means  of 
other  sewer  connections,  which  have  not  yet  been  projected. 
The  proof  is,  that  the  sewer  in  its  present  condition  is  of  no 
benefit  to  the  prosecutors'  lands. 

The  contention  of  the  counsel  of  the  prosecutors  is,  that  the 
.special  and  peculiar  benefit  which  shall  legalize  an  assessment 
for  the  expenses  of  a  local  improvement,  must  be  a  present 
benefit  immediately  accruing  from  the  construction  of  the  work 
ia  question,  the  test  of  which  is  the  influence  of  the  proi)osed 
improvement  on  the  present  market  value  of  the  property. 
Such  substantially  is  the  rule  laid  down  by  this  court  in  The 
State,  The  Protestant  Foster  Home  Society,  prosecutor,  v.  Mayor 
of  Newark,  6  Vroom  157. 

The  argument  on  the  other  side  is,  that  when  a  sewer  shall 
be  constructed  to  connect  with  the  present  sewer,  which  shall 
drain  the  prosecutors'  premises,  they  will  have  the  advantage 
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of  the  diminished  cost  of  such  sewer,  in  having  its  outlet 
within  a  shorter  distance ;  and  that,  therefore,  they  derive  an 
immediate  benefit  in  that  respect  from  the  present  sewer. 

If  the  present  sewer  were  part  of  a  system  of  sewerage 
legally  adopted,  whose  branches,  when  the  work  in  its  en- 
tirety should  be  completed,  would  benefit  the  prosecutors,  I 
might  be  willing  to  adopt  this  view. 

But  it  will  be  perceived  that  the  argument  assumes  that 
such  connecting  sewer  will  be  built ;  an  assumption  not  justi- 
fied as  a  legal  conclusion  by  the  circumstances  of  the  case. 

The  ordinance  projecting  this  improvement,  contemplated 
nothing  beyond  the  construction  of  the  sewers  which  have 
been  built.  No  ordinance  has  been  passed  or  proposed,  for 
an  extension  or  connecting  sewer,  which  in  its  operations  will 
benefit  the  prosecutors'  lands  by  draining  them.  Such  con- 
nections may  never  be  made.  The  authorities  who  may  have 
the  control  of  public  affairs,  may  never  conclude  to  construct 
a  sewer  for  the  drainage  of  the  prosecutors'  land,  and  if  they 
do  they  may  locate  it  in  such  a  way  that  its  connections  may 
not  be  wuth  the  present  sewer.  It  is  manifest  that  a  proba- 
bility depending  on  so  many  contingencies  will  have  no 
appreciable  influence  on  the  value  of  the  lands  on  which  this 
burden  is  imposed,  and  therefore  is  not  an  equivalent  for  the 
moneys  which  the  prosecutors  are  required  to  disburse  under 
this  assessment. 

The  assessments  in  both  cases  are  set  aside.  The  costs  of 
the  returns  and  of  the  printing  are  allowed  to  the  prosecutors. 

Cited  in  State.  Kellogg  v.  Elizabeth,  11  Vr.  276;  State  v.  Jersey  City, 
12  Vr.  475. 


THE  STATE,  DAVID  N.  ROPES,  PROSECUTOR,  v.  THE  ESSEX 
PUBLIC  ROAD  BOARD. 

1.  After  a  public  improvement  has  been  completed  and  the  costs  and 
expenses  incurred,  it  is  too  late  to  apply  for  a  writ  of  certiorari  to 
review  the  preliminary  proceedings  in  laying  out  the  improvement. 
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A  writ  allowed  on  such  reasons  alone  will  be   dismissed,   and    such 
reasons  will  be  disregarded  if  assigned  with  other  reasons. 

2.  A  reference  by  the  Essex  road  board,  of  an  assessment  for  benefits, 
back  to  the  appraisers  for  amendment  in  a  matter  of  form,  is  not 
illegal. 

3.  Tiie  Essex  road  board  commissioners  are  authorized  to  make  com- 
pensation for  injuries  arising  from  a  change  in  the  grade  of  such 
avenues  only  as  are  constructed  by  them,  and  only  such  damages  are 
to  be  included  in  the  assessments  for  benefits. 

4.  Assessment  set  aside  on  authority  of  The  Stale,  Kilburn,  pros.,  v.  The 
Essex  Public  Road  Board,  ante  p.  273. 


On  certiorari. 

Argued  at  June  Term,  1874,  before  Justices  Dalrimple,. 
Depue  and  Yax  Syckel. 

For  the  plaintiff  in  certiorari,  J.  L.  Blake,  T.  N.  McCartei* 
and  C.  Parker. 

For  the  defendants,  Jokn  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  writ  of  ceHiorari  in  this  case  brings  up' 
"  the  proceedings  of  the  Essex  public  road  board,  and  of 
C.  W.  H.  and  others,  assessors,  in  relation  to  two  certain 
a.ssessments,  for  benefits  for  the  laying  out  of  Park  avenue,  in 
the  city  of  Orange,"  which  assessments  bear  date,  respectively, 
January  6th,  1873,  and  March  31st,  1873.  The  writ  was 
allowed  on  the  10th  of  July,  1873. 

The  first  three  reasons  assigned  for  reversal  are  founded  on 
alleged  defects  in  the  proceedings  of  the  commissioners  in  lay- 
ing out  the  avenue. 

These  objections  cannot  be  entertained  in  this  case.  The 
writ  docs  not  bring  up  the  preliminary  proceedings,  or  the- 
proceedings  prior  to  the  assessments  for  the  benefits. 

The  avenue  Avas  laid  from  the  Newark  city  line,  at  the 
terminus  of  Fifth  avenue,  to  the  boundary  line  between  the 
counties  of  Essex  and  Morris.  It  was  opened  and  graded 
from  the  Newark  city  line,  througli  the  township  of  East 
Orange,  and  the  city  of  Orange,  and  laid  with  Telford  pave- 
ment  before    the   allowance   of   the   writ.     After   a   public 
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improvement  has  been  completed  and  the  costs  and  expenses 
have  been  incurred  in  its  construction,  it  is  too  late  to  apply 
for  a  writ  of  certiorari  to  review  the  preliminary  proceedings 
in  laying  out  the  improvement.  A  writ  allowed  on  such 
reasons  alone  may  be  dismissed  on  the  argument  as  improvi- 
dently  issued,  and  such  reasons  will  be  disregarded  at  the 
hearing,  if  assigned  in  connection  with  other  reasons.  The 
State  V.  Hudson  City,  5  Dutcher  115;  The  State  v.  Water 
Commissioners,  1  Vroom  247 ;  The  State,  Hampson,  pros.,  v. 
Mayor,  &c.,  of  Pater  son,  7  Vroom  159.  It  was  on  this  prin- 
ciple, probably,  that  the  writ,  as  allowed  in  this  case,  is  special 
in  form,  and  was  directed  only  to  the  proceedings  in  making 
the  assessments. 

The  fourth  and  fifth  reasons  relate  to  the  action  of  the 
board,  in  the  ascertainment  of  the  damages  which  were  in- 
cluded in  the  assessment. 

The  fourth  reason  is,  that  the  appraisement  of  damages  was 
referred  back  to  the  appraisers,  after  it  had  been  submitted 
by  them  to  the  commissioners.  The  report  was  not  referred 
back  for  the  purpose  of  having  any  material  change  made  in 
it.  It  was  "owing  to  the  fact  that,  in  some  cases,  the  proj)- 
erty  taken  was  not  specifically  set  forth  and  separated,  in  the 
award  for  land  taken,  showing  how  much  for  the  land  and 
how  much  for  other  property.  The  reference  back  was  for 
correction  in  a  mere  matter  of  form.  The  assessors  were 
required  to  make  their  report  to  the  board,  and  it  was  the 
duty  of  the  commissioners  to  hear  objections  that  should  be 
made  by  parties  aggrieved,  and,  if  any  appeared  to  be  well 
founded,  to  require  the  assessors  to  review  their  assessment 
and  make  a  new  report  thereon.  Furthermore,  the  approval 
of  the  appraisement  by  the  commissioners  was  part  of  their 
duty  under  the  act.  Supp.,  1870,  p.  189,  §  13.  A  reference 
of  the  report  back  to  the  commissioners  for  amendment,  in  a 
matter  of  form,  so  as  to  enable  parties  aggrieved  to  present 
their  objections,  and  the  commissioners  to  hear  them  intelli- 
gently, was  not  illegal. 

Vol.  VIII.  Y 
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The  fifth  reason  is,  that  in  the  assessment  of  damages,  costs 
and  expenses,  to  meet  which  the  assessment  was  made,  were 
inchided  damages  M'hieh  had  been  awarded  to  the  owners  of 
lands  fronting  on  Day  street,  for  the  injury  they  had  sus- 
tained by  a  change  in  the  grade  of  that  street.  The  amount 
was  $1900.  It  was  inchided  in  the  aggregate  of  damages  for 
which  the  assessment  was  made.  In  this  respect  the  assess- 
ment is  erroneous.  The  commi.ssionei's  were  authorized  to 
make  compensation  for  the  alteration  of  the  grade  only  on  the 
avenues  constructed  by  them,  and  it  is  only  such  damages  for 
the  alteration  of  grade  that  are  to  be  estimated  as  part  of  the 
money  necessary  to  pay  the  compensation  directed  to  be  made. 
Acts,  1869,  jp.  692,  §  11 ;  Acts,  1870,  _p.  184,  §  4.  The  pro- 
portion of  the  over-assessment  which  was  made  against  the 
prosecutors,  by  reason  of  this  error,  could  easily  be  adjusted 
and  remitted,  if  the  assessment,  in  other  respects,  was  legal. 

The  remaining  reasons — sixteen  in  number — are  directed 
again.st  the  assessment  itself. 

It  will  only  be  necessary,  in  this  case,  to  consider  the  objec- 
tion that  it  does  not  appear  on  the  face  of  the  report  that  the 
appraisers,  in  making  their  assessment  for  benefits,  included 
all  the  lands  in  the  locality  which  were  benefited  by  the 
improvement.  The  validity  of  that  objection  is  res  adjudi- 
cata.  In  The  State,  Kilburn,  pros.,  v.  The  JEssex  Public  Road 
Board,  ante  p.  273,  this  court  held  that  a  report  of  the  assess- 
ment for  benefits,  in  form  precisely  like  that  in  the  present 
case,  Mas  fatally  defective,  for  that  reason.  That  decision 
must  rule  this  case. 

The  a.s.sessment  must  be  set  aside.  A  new  assessment  will 
be  ordered  under  the  act  constituting  the  road  board,  if  it 
contains  a  provision  for  a  re-a.ssessment.  If  it  does  not,  com- 
missioners M'ill  be  appointed  under  the  tenth  section  of  the 
certiorari  act.     Hev.,  p.  99. 

Cited  in  Slate,  Ryerson  v.  Passaic,  9  Vr.  172 ;  Oreen  v.  Jersey  City,  13 
Vr.  123  ;  Green  v.  Hotaling,  \b  Vr.  348. 


FEBRUARY  TERM,  1875.  339 


Thaver  ads.  Torrev. 


ELI  THAYER  ads.  SAMUEL  W.  TORREY. 

1.  The  certificate  of  acknowledgment  of  a  married  woman  to  a  deeQ  need 
not  state  that  ihere  was  a  firivale  examination,  if  it  certify  tliat  siie 
was  examined  S'-parate  ami  apart  from  her  husband.  This  is  a 
substantial  compliance  with  the  statute;  a  verbal  compliance  is  not 
required. 

'.2.  Where  there  is  an  agreement  lo  sell  lands,  charged  with  a  mortgage 
of  a  ceriain  araoimt,  and  two  deeds  are  drawn,  conveying  the  lands 
named  in  ihe  agreement  in  different  parcels,  each  of  which  charges 
the  land  therein  described  with  a  mortgage  of  the  amount  named  in 
tiie  agreement,  but  does  not,  in  terms,  refer  to  the  other  deed  ;  the 
mortgage,  the  fact  that  it  is  the  only  mortgage,  and  the  location  of  the 
lands,  may  be  shown  in  explanation. 

•3.  Where  tiie  amount  of  the  mortgage  is  by  contract,  to  be  paid  as  part 
of  the  purchase  money,  it  is  an  assumption  of  payment  between  the 
grantor  and  tiie  grantee,  and  not  merely  a  taking  subject  to  the  mort- 
gage. 

4.  Where  there  is  a  description  in  a  deed,  followed  by  an  exception 
which  is  uncertain,  the  exception  may  be  void  for  uncertainty,  but 
the  description  will  stand. 

-5.  Where  it  was  necessary  for  one  party  to  foreclose  a  mortgage  on  land, 
taken  in  exchange  to  perfect  a  title  which  was  to  be  conveyed  free  of 
encumbrances,  the  expenses  of  foreclosure  must  be  paid  by  the  other. 

-6.  If  the  buyer  goes  into  possession  of  land  under  the  agreement  to  pur- 
chase, where  some  of  the  payments  are  deferred  and  the  title  papers 
remain  in  escrow  until  the  payments  are  made,  after  an  occupation  of 
four  years,  knowledge  that  the  papers  are  in  escrow,  and  payment  of 
part  of  the  purchase  money,  without  objection,  all  formal  exceptions 
to  the  execution  of  the  papers  are  waived. 

7.  Where  the  agreement  for  sale  does  not  call  for  covenants  in  the  deeds, 
the  vendee  is  only  entitled  to  good  and  sufficient  deeds  to  convey  the 
title  in  fee  simple,  without  covenants. 


This  was  an  action  of  assumj^sit,  brought  by  Samuel  W. 
Torrey,  plaintiff,  against  Eli  Thayer,  defendant,  in  the  Mon- 
mouth County  Circuit  Court,  October  Term,  1<S73,  on  a 
contract  in  writing  between  the  parties,  dated  November  8th, 
1869. 

By  this  contract  Torrey  agreed  to  sell  and  convey  all  the 
Teal  estate  owned  by  him  at  Port  ]\Ionmouth,  Monmouth 
oouuty,  bought  of  the  Seabrook  heirs  and  W.  V.  Wilson ; 
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also,  one  hundred  and  eighty  shares  of  SlOO  each,  being  the 
entire  capital  stock  of  the  Port  Monmouth  Association,  (said 
real  estate  being  subject  to  a  mortgage  for  ^2080,)  for  the  sum 
of  $16,080,  payable  as  follows:  §2080  in  said  mortgage;. 
§3000  in  cash,  December  1st,  1870;  §3000  in  cash,  April 
26th,  1870;  S3000,  Xovember  1st,  1870;  §5000  in  a  house 
and  lot  at  Red  Bank ;  the  title  to  which  was  in  the  name  of 
Thayer's  wife,  and  was  to  be  conveyed  free  and  clear  of  all 
encumbrances. 

Two  mortgages  ui)on  the  Red  Bank  house  and  lot  wore- 
held  or  controlled  by  Thayer,  and  these  were  to  be  assigned.. 
Torrey  was  to  foreclose  them,  and  thus  perfect  title  to  said 
property,  which  title  was  warranted  by  Thayer. 

It  was  also  agreed  that  Torrey  should  place  in  the  hands 
of  AYilliam  V.  AVilson,  good  and  sufficient  deeds  of  his  prop- 
erty at  Port  Monmouth  ;  also,  the  certificate  for  one  hundred 
and  eighty  shares  of  said  stock,  with  sufficient  powers  of  at- 
torney therewith,  to  be  held  by  him  in  escrow  to  be  delivered 
to  Thayer  when  all  of  the  above  payments  were  made. 

Thayer  was  to  have  the  use  of  the  property,  and  pay  in- 
terest at  seven  per  cent  on  above  deferred  payments. 

Thayer  has  been  in  possession  of  the  property  at  Port  Mon- 
mouth since  the  execution  of  the  agreement,  Torrey  received 
of  Thayer  the  first  payment  of  §3000,  and  foreclosed  the 
mortgages  by  which  he  obtained  title  for  the  house  and  lot  at 
Red  Bank  upon  payment  of  §233.50,  the  expenses  of  the 
foreclosure.  Torrey  delivered  to  W.  V.  Wilson  two  deeds 
of  conveyance,  including  all  his  land  at  Port  ]\Ionmouth, 
called  for  by  the  agreement,  and  certificates  with  powers  of 
attorney  for  one  hundred  and  eighty  shares  of  stock  of  the 
Port  Monmouth  Association,  being  all  the  stock  of  that  asso- 
ciation. 

Thayer  refused  to  make  the  remaining  payments,  and  to 
pay  the  expenses  of  foreclosure,  and  this  action  was  brought.. 

The  verdict  was  for  the  plaintiff^ — §7887.99 — which  was 
the  whole  balance  claimed,  and  interest,  including,  also,  the 
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expenses  of  the  foreclosure  suit,  and  interest  from  the  time  of 
payment. 

On  motion  to  non-suit  the  plaintiff  and  refusal,  exceptions 
were  prayed  and  allowed. 

The  bill  of  exceptions  was  afterwards  waived,  and  a  rule  to 
show  cause  why  a  new  trial  should  not  be  granted  was  allowed. 
A  state  of  the  case  was  settled,  and  the  points  of  exception 
certified  for  the  advisory  opinion  of  this  court. 

Argued  at  November  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Daleimple  and  Scudder. 

For  the  plaintiff,  B.  C.  Chetwood. 

For  the  defendant,  /.  -S'.  Applegate. 

The  opinion  of  the  court  Mas  delivered  by 

Scuddee,  J.  The  first  point  certified  is,  whether  the  cer- 
tificates of  acknowledgment  in  the  two  deeds  of  conveyance  from 
Samuel  W.  Torrey  and  wife,  to  Eli  Thayer,  are  sufficient  to 
bar  the  right  of  dower  of  the  wife  of  the  grantor. 

These  acknowledgments  state  that  she  was  examined  sepa- 
rate and  apart  from  her  husband. 

The  act  respecting  conveyances,  {Nix.  Dig.  145,  §  4,)*  re- 
quires that  the  acknowledgment  of  conveyances  made  by  a 
married  woman  shall  be  "  on  a  private  examination  apart 
from  her  husband." 

Since  the  case  of  Den  v.  Geiger,  4  Halst.  225,  it  has  been 
received  as  the  true  construction  of  this  section,  and  of  the 
first  section  of  this  act,  that  a  certificate  of  acknowledgment 
of  a  deed  is  good  if  it  shows  a  substantial,  though  not  a  ver- 
bal compliance  with  the  act. 

In  that  case  there  was  the  same  omission  in  the  certificate, 
that  there  was  a  private  examination. 

It  was  insisted  that  the  examination  must  not  only  be  apart 
from  the  husband,  but  apart  from  all  other  persons. 

But  it  was  answered  tliat  as  the  object  of  the  statute  was  to 

*Bev.,  p.  154,  §  9. 
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qn'otect  the  wife  from  the  undue  influence  and  control  of  her 
husband,  it  was  sufficient  if  it  appeared  that  the  examination 
was  apart  from  him,  and  that  it  did  so  appear  when  the 
officer  certified  she  was  examined  separate  and  apart  from  her 
husband,  without  saying  that  it  was  a  private  examination. 

The  words  used  in  the  acknowledgments  are  equivalent 
to  those  given  in  the  statute,  and  the  omission  to  state  that 
the  examination  was  private  was  not  a  good  ground  for  refus- 
ing to  accept  the  deeds  under  the  agreement  between  the 
parties. 

The  mischiefs  that  would  result  to  titles  from  any  other 
construction  of  this  statute  are  fully  described  in  the  case  of 
Den  V.  Greiger,  and  these  are  not  lessened  by  a  consideration 
of  the  number  and  qualifications  of  the  officers  who  have 
since  been  authorized  to  take  acknowledgments  of  deeds. 

The  next  point  is,  that  the  two  separate  deeds  of  convey- 
ance executed  by  the  plaintiff  and  wife,  to  the  defendant,  are 
each  made  subject  to  a  mortgage  for  $2080 ;  whereas,  by  the 
agreement  the  real  estate  was  to  be  subject  to  one  mortgage 
for  that  amount. 

But  one  of  these  deeds  recites  that  the  mortgage  is  upon 
the  lands  therein  described,  and  the  adjoining  preinises.  It 
appears  in  the  evidence  locating  the  property,  that  the  adjoin- 
ing premises  are  those  described  in  the  other  deed  to  tlie 
defendant.  It  was  also  shown  that  there  was  in  fact  but  one 
mortgage  overlapping  and  covering  both  parcels  of  land 
described  in  the  separate  deeds. 

These  deeds  being  executed  at  the  same  time,  between  the 
same  parties,  and  relating  to  the  same  subject  matter,  to  wit, 
the  conveyance  of  all  the  lands  of  the  plaintiff  at  Port  Mon- 
mouth, should  be  construed  together  as  parts  of  the  same 
transaction. 

These  deeds  do  not  in  terms  refer  to  each  other,  and  state 
that  it  is  the  same  mortgage  which  is  mentioned  in  each,  but 
tlie  mortgage  named  in  each,  by  the  amount,  is  thereby  made 
a  x^iii't  of  each  deed,  and  upon  its  production  shows  that  it 
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includes  the  lands  described  in  both  deeds,  and  is  the  same 
mortgage  for  §2080. 

This  evidence  is  competent  and  complete.  2  Phillips^  Ev. 
738,  &G. 

The  terms  of  the  agreement  are,  therefore,  fulfilled  in  this 
respect,  for  the  payment  of  the  feum  of  $2080,  named  as  part 
of  the  consideratfon  for  the  lands,  secured  by  mortgage,  will 
discharge  all  the  lands  named  in  the  deeds  from  the  lien  of 
the  morts-ao-e. 

The  apparent  error  has  been  caused  by  making  two  deeds 
with  parts  of  the  same  land  in  each,  instead  of  conveying  all 
the  lands  in  one  deed. 

It  is  also  objected  that  in  one  of  the  deeds  it  is  written  that 
the  mortgage  for  §2080  is  assumed  to  be  paid  by  the  j^arty 
of  the  second  part  as  a  part  of  the  consideration  money  of  the 
deed,  and  that  this  binds  the  defendant  personally  for  the 
payment,  as  if  his  name  was  signed  to  the  deed ;  whereas, 
the  agreement  is,  that  the  land  shall  be  taken  subject  to  the 
mortgage,  without  personal  obligation  to  pay  the  amount  of 
the  mortfrao-e. 

The  difference  is  important  if  the  defendant's  construction 
of  the  agreement  be  correct. 

This  contract,  however,  stipulates  that,  ''said  real  estate 
being  subject  to  a  mortgage  for  $2080,"  the  consideration  of 
$16,080  sAaff  he  payable  as  follows:  "§2080  in  said  mort- 
gage," &c. 

The  mortgage,  therefore,  is  to  be  paid  as  part  of  the  con- 
sideration, and  the  land  is  not  merely  taken  subject  to  the 
mortgage.  It  is  in  effect  an  assumption  to  pay  the  mortgage 
in  discharge  of  the  vendor's  liability  to  pay.  Instead  of 
paying  him  the  entire  consideration  money,  out  of  which  the 
mortgage  may  be  paid,  so  much  of  the  consideration  as  may 
be  needful  is  appropriated  by  the  parties  for  that  purpose. 
The  mortgage  is  charged  upon  the  purchase  money,  and  not 
upon  the  land  only,  by  the  agreement,  and  it  is  rightly  so  stated 
in  the  deed.     Tichenor  v.  Dodd,  3  Ghreein!s  Ch.  R.  454;  1 


344  NEW  JERSEY  SUPREME  COURT. 

Thayer  snia.  Torrey. 

Hilliard  on  Mortgages  329;  Russel  \.  Pidor,  3  Seld.  171; 
Belmont  v.  Coman,  22  N.  Y.  438. 

The  next  point  is,  that  in  deed  number  two  there  is  con- 
veyed no  certain  estate,  said  deed  containing  a  reservation,  or 
exception,  which  may  cover  all  the  land  granted. 

This  objection  can  refer  to  only  a  part  of  the  lauds  included 
in  this  deed,  which  parcel  is  described  as  follows : 

"Also  a  strip  or  piece  of  land,  one  hundred  feet  wide, 
being  fifty  feet  wide  on  each  side  of  a  line  now  staked  out  for 
a  railroad,  extending  from  the  east  side  of  said  plank  road 
(curving  to  the  right  about  five  hundred  and  fifty  feet)  to  the 
south  side  of  said  Seabrook  avenue  ;  excepting  and  reserving 
out  of  said  strip,  or  piece,  so  much  land  as  not  belonging  to  the 
said  parties  of  the  first  partJ^ 

The  expression  would  have  been  more  accui'ate  if  the  excep- 
tion had  referred  to  the  right  the  railroad  company  had 
acquired  in  the  strip  or  piece  of  land,  and  the  description 
had  been,  "  all  the  right,  title  and  interest  of  the  grantor  in 
said  strip  and  piece." 

But  such  is  the  obvious  intent  of  the  description  and  excep- 
tion. It  is  awkwardly  expressed,  but  means  that  the  strip 
of  land  staked  out  by  the  railroad  company  is  conveyed, 
excepting  the  burden  imposed  by  the  survey  and  location  of 
the  route  of  the  railway  ou  such  land. 

The  former  part  of  the  description  is  certain,  and  if  there 
be  uncertainty,  it  is  in  the  exception. 

This  may  avoid  the  exception,  because  of  the  uncertainty, 
but  will  avail  to  convey  all  the  title  which  the  grantor  has  in 
the  strip  of  land  described.  Shep.  Touch.  78  ;  4  Kenfs  Com. 
*468. 

The  grantee,  by  the  agreement,  was  to  receive  all  the  i-eal 
estate  owned  by  the  grantor  at  Port  Monmouth,  and  he  con- 
veys all  he  owns  of  this  trip  by  the  clause  above  quoted. 

The  next  point  certified  is,  whether  the  defendant  is  legally 
bound  to  pay  the  costs  of  foreclosure,  by  which  the  house  and 
lot  of  land  in  Red  Bank,  the  title  to  which  was  in  the  name 
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of  Mrs.  Thayer,  was  conveyed  to  the  plaintiiF.  There  can  be 
jio  doubt  about  this. 

By  the  contract  the  plaintiff  agreed  "  to  take,  as  the  final 
jpayment,  say  $5000,  the  house  and  lot  in  Red  Bank,  Mon- 
juouth  county,  New  Jersey,  owned  by  said  Thayer,  but  the 
title  to  which  now  stands  in  the  name  of  Mary  D.  Thayer, 
'the  said  house  and  lot  to  be  free  and  clear  of  all  encum- 
brances." 

There  were  two  mortgages  upon  this  property,  which  were 
transferred  to  the  plaintiff  under  the  contract;  these  the  plain- 
tiff was  to  foreclose,  and  thus  perfect  the  title  to  the  property, 
which  Torrey  was  to  have  free  and  clear  of  all  encumbrances. 

In  order  to  free  the  property,  and  make  such  title  as  Thayer 
was  bound  to  give,  it  was  necessary,  or  most  convenient,  to 
foreclose  these  mortgages,  and  to  this  Thayer  assented.  Torrey 
.really  acted  in  this  matter  as  Thayer's  agent,  to  make  him 
j)erform  his  contract,  and  the  legal  expenses  of  foreclosure  are 
properly  chargeable  to  Thayer. 

But  the  defendant  was  not  in  a  position  to  refuse  jiayment 
of  the  purchase  money,  for  he  knew  that  all  the  papers  were 
put  in  the  hands  of  Wilson  in  escrow ;  he  made  payment  of 
a  considerable  part  of  the  purchase  money  after  such  deposit ; 
he  has  been  in  possession  of  the  lands  since  the  date  of  the 
agreement,  and  still  holds  possession. 

So  far  a.s  appears  in  the  case,  he  made  no  objection  to  the 
jDapers  put  in  escrow  until  this  suit  was  brought,  when  these 
formal  objections  were  first  made.  His  conduct,  after  the 
long  time  that  has  elapsed  since  he  entered  into  possession, 
must  be  held  to  be  a  waiver  of  all  formal  exceptions  to  tlie 
title  put  in  the  hands  of  the  dejjositary. 

Tie  has  been  in  possession,  receiving  the  benefit  of  the  lands 
for  four  years,  and  it  is  too  late  for  him  to  object  and  refuse 
to  pay  the  purchase  money.  Sur/cl.  V.  cC-  P.,  Vol.  I.,  ch.  8,  § 
:20,  &c. 

The  objection  that  the  deeds  do  not  contain  full  covenants 
is  not  tenable,  for  the  agreement  does  not  call  for  such  cove- 
aiants. 
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He  is  only  entitled,  by  its  terras,  to  good  and  sulficient 
deeds  to  convey  the  title  in  fee  simple.  It  has  been  so 
decided,  recently,  in  the  Court  of  Errors  and  Appeals.  Louns- 
bery  v.  Locander,  10  C.  E.  Green  554. 

Upon  all  the  points  certified,  the  Circuit  Court  is  advised 
that  there  is  no  cause  shown  for  a  new  trial. 

Cited  in  Heid  v.  Vreeland,  3  Stew.  Eq.  593. 


VKEELAND  v.  BOYLE  &  BRAMHALL. 

The  lien  claim,  filed  under  the  mechanics'  lien  law,  cannot  be  amended 
by  adding  another  claimant.  It  is  a  record  in  the  county  clerk's  office, 
and  not  a  part  of  the  proceedings  in  the  suit  which  may  be  amended. 


A  mechanics'  lien  claim  -vvas  filed  for  $221.68,  May  28th, 
1873,  and  a  summons  issued  thereon  the  same  day.  The 
pleadings  were  filed  in  due  time.  Within  five  days  after 
filing  the  pleas,  the  defendants'  attorneys,  under  section  129 
of  the  practice  act,  gave  written  notice  of  their  objection,  for 
non-joinder  of  one  John  Lindsay,  whom  they  alleged  had 
been  omitted  as  co-plaintiif.  ^Motion  was  thereupon  made  by 
the  plaintiff's  attorneys,  before  Justice  Bedle,  that  the  said 
John  Lindsay  be  joined  as  a  plaintiff  in  the  cause,  and  that 
the  lien  claim,  summons,  pleadings  and  all  proceedings  be 
amended  accordingly.  Lindsay  consented  to  be  joined  in  the 
manner  provided  by  the  practice  act.  The  motion  was  certi- 
fied for  the  advisory  opinion  of  this  court,  whether  the  same 
could  be  legally  granted  in  whole  or  in  part. 

Argued  at  November  Term,  1874,  before  Beasley,  Chief 
Justice,  and  Justices  Daleimple,  Depue  and  Scudder. 

For  the  plaintiff,  /.  F.  McGee. 

For  the  defendants,  J.  Dixon. 
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The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  The  proceedings  by  which  mechanics  and 
materiahnen  obtain  a  specific  lien  on  buildings  and  the  land 
upon  which  they  stand,  are  statutory  and  special.  Section  5- 
enacts  that  every  person  intending  to  claim  a  lien,  &c.,  shall 
file  his  claim  in  the  office  of  the  clerk  of  the  county  where 
such  building  is  situate,  &c. 

When  this  lien  claim  is  filed  in  due  time  and  form,  a  lien 
attaches,  which  may  be  enforced  by  suit  in  the  Circuit  Court 
of  the  county  where  such  building  is  situated.  This  suit  was 
commenced  by  summons  against  the  builder  and  owner,  and 
the  action  proceeded  with  a  declaration,  pleas,  judgment,  and 
execution  in  the  forms  designated. 

It  is  obvious  that  the  lien  claim  is  not  a  file  in  the  Circuit 
Court,  nor  in  any  court.  It  is  a  record  in  the  office  of  the 
clei-k  of  the  county,  like  the  registry  of  a  deed  or  mortgage. 
It  is  the  foundation  of  the  action,  but  no  part  of  the  suit. 
The  record  in  the  Circuit  Court  begins  with  the  issue  of  the 
summons,  and  continues  with  the  filing  of  the  declaration, 
pleas,  &c.  The  court  may  amend  its  own  files  and  records 
under  the  authority  given  in  sections  129*  and  166t  of  the 
practice  act,  but  it  has  no  power  to  alter  or  amend  the  records 
in  the  county  clerk's  office,  either  by  these  sections,  or  any- 
thing contained  in  the  mechanics'  lien  law.  Only  proceed- 
ings in  actions  in  courts  can  be  altered  by  joining  an  omitted 
plaintiff,  or  striking  out  one  improperly  joined,  where  it  shall 
appear  that  injustice  will  not  be  done  by  such  amendment, 
and  the  person  affected  by  the  amendment  consents.  If  it 
were  conceded  that  the  court  might  amend  the  summons, 
declaration  and  pleas  in  this  case,  under  the  extensive  power 
given  in  section  166  of  the  practice  act,  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  contro- 
versy between  the  parties,  yet  it  cannot,  without  some  express 
authority,  go  beyond  its  own  jurisdiction,  into  the  county 
clerk's  office,  and  there  alter  the  records  so  as  to  make  them, 
conform  to  the  changed  papers  in  court. 

*Rev.,  p.  853,  ?  37.  t  Rev.,  p.  869,  ^  138. 
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Unless  the  lien  claim  can  be  altered,  the  amendments  in 
•the  proceedings  in  court  would  not  avail  the  claimant  in  his 
suit.  There  would  be  a  variance  between  the  claim,  and  the 
summons  and  pleadings,  which  would  defeat  the  object  sought 
by  the  amendments. 

As  the  proceedings  are  under  the  old  law,  there  is  no  pro- 
priety in  determining  what  shall  be  the  construction  of  sec- 
tions 14  and  20  of  the  revised  statute  concerning  mechanics' 
liens,  which  provide  for  amending  the  lien  claim,  and  pro- 
ceedings under  the  act.  As  the  law  stood  when  this  motion 
was  made,  the  Circuit  Court  is  advised  that  the  proposed 
amendments  cannot  be  made  in  whole  or  part. 


Cited  in  Bartley  v.  Smith,  14  Vr.  323. 


THE  STATE,  JOHN  LONG,  PROSECUTOR  v.  THE  MAYOR 
AND  ALDERMEN  OF  JERSEY  CITY. 

1.  By  the  charter  of  Jersey  City  the  board  of  aldermen  are  clothed  with 
ample  authority,  not  only  to  remove  obstructions  from  their  streets, 
but,  as  far  as  practicable,  to  guard  against  and  prevent  whatever 
obstructions  may  materially  interfere  with  the  free  use  of  the  street  by 
the  public. 

2.  An  ordinance  is  merely  the  by-law  of  a  municipal  corporation,  and  is 
not  exempt  from  the  operation  of  the  general  principle  that  a  by-law, 
to  be  good,  must  be  reasonable ;  and  whether  it  is  reasonable  or  not,  is 
a  question  for  the  court. 

3.  An  ordinance  prohibiting  the  standing  of  a  railroad  train  directly 
across  a  public  street  longer  than  two  minutes  at  one  time,  is  not 
unreasonable. 


On  certiorari  to  one  of  the  justices  of  the  municipal  court 
■of  Jersey  City. 

Argued  at  November  Term,  1874,  before  Justices  Bedle, 
WooDHULL  and  Van  Syckel. 

For  the  plaintiff  in  certiorari,  John  C.  Besson. 

For  the  defendant,  William  A.  Levis. 
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The  opinion  of  the  court  was  delivered  by 

WoODHULL,  J.  This  writ  brings  up  a  certain  judgment 
and  proceedings  before  a  justice  of  the  municipal  court  of 
Jersey  City,  against  the  prosecutor,  and  also  the  ordinance 
whereon  the  same  are  founded. 

The  ordinance  in  question  is  entitled,  "  an  ordinance  to 
regulate  the  running  of  locomotives  and  horse  cars  through 
or  across  the  streets  of  Jersey  City,"  and  was  approved  by  the- 
mayor  of  said  city,  August  4th,  1871. 

Section  5  of  the  ordinance  provides,  "  that  the  standing  on 
the  intersection,  caused  by  the  crossing  of  any  street  or- 
thoroughfare  by  any  railroad  or  track  within  the  limits  of 
Jersey  City,  of  all  locomotive  or  steam  engines,  cars,  carriages, 
wagons,  and  vehicles  of  whatever  kind,  longer  than  two  min- 
utes at  one  time,  shall  be  considered,  and  is  hereby  declared  to 
be  unlawful." 

Section  8  provides,  that  any  person  who  shall  violate  any 
provision  of  this  ordinance  shall,  for  every  such  offence,  forfeit 
and  pay  the  sum  of  ^20. 

Upon  the  closing  of  the  testimony  in  the  court  below,  the 
counsel  for  the  defendant  moved  to  dismiss  the  charge,  oil 
two  grounds :  1 .  Tliat  there  was  no  evidence  in  the  case  of 
the  existence  of  a  proper  street  at  said  intersection,  laid  out,, 
dedicated  and  accepted  by  the  public ;  and  2d,  that  the  fifth 
section  of  said  ordinance  is  void,  because  it  is  unreasonable, 
uncertain,  and  not  warranted  by  any  power  given  by  the  city 
charter. 

The  justice  denied  the  motion  to  dismiss,  and,  having 
considered  the  evidence,  adjudged  the  defendant  guilty  of  a 
violation  of  said  ordinance,  and  gave  judgment  against  him 
in  favor  of  the  city,  for  the  sum  of  ^20,  the  amount  of  the 
prescribed  penalty. 

The  reasons  relied  on  here  for  the  reversal  of  this  judg- 
ment are  the  same  that  were  urged  in  the  court  below  on  the 
motion  to  dismiss. 

As  was  intimated  to  counsel  on  the  argument,  the  first  ob- 
jection, namely,  that  there  is  no  evidence  m  the  case  of  the 
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existence  of  a  proper  street  at  the  intersection,  &c.,  does  not 
■appear  to  be  well  taken. 

Campbell,  the  policeman,  testifies  that  he  arrested  the 
•defendant.  Long,  for  allowing  a  train  of  railroad  cars  to  stand 
upon  the  intersection  caused  by  the  crossing  of  Twelfth  street 
by  the  railroad  track,  &c. 

And  he  says  further,  that  the  street  which  the  train  crossed 
is  flagged,  curbed,  and  graded. 

This  is  clearly  sufficient,  in  the  absence  of  any  evidence  to 
the  contrary,  to  justify  the  inference  that  there  was  at  the  said 
intersection  such  a  street  as  the  ordinance  and  the  city  charter 
■contemplate. 

The  other  objections  go  to  the  validity  of  the  fifth  section 
of  the  ordinance,  which  is  said  to  be  unreasonable,  uncertain, 
not  w^arranted  by  the  city  charter,  and  therefore  void. 

I  propose  to  inquire  first  as  to  the  power  of  the  mayor  and 
aldermen  of  Jersey  City,  under  their  charter,  to  declare  it  to 
be  unlawful  for  locomotives,  steam  engines,  cars,  &c.,  to  be 
left  standing  longer  than  two  minutes  at  one  time  on  that 
part  of  any  railroad  or  track  which  intersects  or  crosses  any 
street  or  tlioroughfare  within  the  limits  of  said  city. 

Section  24  of  an  "  act  to  re-organize  the  local  government 
•of  Jersey  City,"  passed  March  31st,  1871,  enacts,  that  the 
board  of  aldermen  shall  have  power  to  pass,  alter  or  repeal 
ordinances,  to  take  effect  within  said  city,  for  the  following, 
among  other  purposes : 

Sixth.  To  regulate  and  control  the  running  of  locomotive 
■engines,  dummy  engines,  and  railroad  cars  through  the  streets 
and  public  places. 

Seventh.  To  regulate,  control  or  prohibit  the  passage 
through  the  streets  and  public  places,  of  buildings  and  other 
large  structures  that  materially  interfere  with  the  free  use  of 
the  streets  by  the  public. 

Eleventh.  To  regulate  the  use  of  streets  and  public  places 
by  foot  passengers,  vehicles,  railways  and  engines. 

Twelfth.  To  regulate  or  prevent  the  use  of  streets  for  any 
other  purposes  than  travel,  &c.     Laws,  1871,  pp.  1106,  1107. 
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The  foregoing  provisions  were  in  force  when  the  ordinance 
in  question  was  passed,  and  they  show  very  plainly,  as  it  seems 
to  me,  that  the  legislature  intended  to  clothe  the  board  of 
aldermen  of  Jersey  City  with  ample  authority,  not  only  to 
remove  from  their  streets,  but,  as  far  as  practicable,  to  guard 
against  and  prevent  whatever  obstructions  may  materially 
interfere  with  their  free  use  by  the  public. 

Assuming,  for  the  present,  that  the  provisions  of  section  5 
of  the  ordinance  are  in  themselves  reasonable,  the  power  to 
«nact  them  may  be  fairly  derived,  either  from  sub-division  6, 
which  authorizes  the  board  of  aldermen  to  regulate  and  con- 
trol the  running  of  locomotive  engines,  dummy  engines  and 
railroad  cars,  through  the  streets  and  public  places  ;  or  from 
section  11,  which  gives  them  authority  to  regulate  the  use  of 
streets  and  public  places  by  foot  passengers,  vehicles,  railways 
and  engines. 

Sub-divisions  7  and  12  are  cited,  not  as  sources  of  the  power 
claimed  by  the  city,  but  simply  as  showing  the  general  pur- 
poses of  the  legislature,  that  the  streets  should  be  kept  free  for 
the  use  of  the  public,  and,  as  safe  guides  to  a  proper  interpre- 
tation of  the  others. 

Having  determined  that  the  mayor  and  aldermen  of  Jersey 
City  have  authority,  under  the  city  charter,  to  pass  a  reason- 
able ordinance  for  the  purpose  of  preventing  the  obstruction 
of  the  streets  by  railroad  cars,  the  next  question  is  as  to  the 
reasonableness  of  that  part  of  the  ordinance  upon  which  these 
proceedings  are  founded. 

That  a  by-law,  to  be  good,  must  be  reasonable,  and  that 
whether  reasonable  or  not,  is  a  question  for  the  court,  are 
familiar  principles. 

And  as  the  ordinance  in  question  is  merely  the  by-law  of 
a  municipal  corporation,  it  can  be  no  more  exempt  from  tlie 
operation  of  these  principles  than  a  by-law  of  any  other  cor- 
poration. 

In  determining  whether  an  ordinance  is  reasonable  or  not, 
it  has  been  well  remarked  that  "  the  court  will  have  regard 
to  all  the  circumstances  of  the  particular  city  or  corporation. 
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the  objects  sought  to  be  attained,  and  the  necessity  which  exists 
for  the  ordinance.  Regulations  proper  for  a  large  and  popu- 
lous city  might  be  absurd  or  oppressive  in  a  small  and  sparsely 
populated  town,  or  in  the  country."  Dill.  Mun.  Corp.  283,, 
§261. 

In  view  of  the  considerations  just  indicated,  I  am  not  pre- 
pared to  say  that  section  5  of  this  ordinance  is,  in  any  respect, 
unreasonable. 

The  section  in  question  as  we  have  seen,  in  substance,  pro- 
hibits the  standing  of  a  railroad  train  directly  across  a  public 
street  longer  than  two  minutes  at  one  time. 

The  necessity  for  some  such  regulation  in  a  city,  within 
whose  limits  numerous  railroad  tracks  are  laid,  running  at 
grade  through  and  across  its  streets,  is  too  obvious  to  be 
questioned. 

If  not  kept  within  reasonable  limits  by  some  competent 
controlling  authority,  these  street  obstructions  by  railroad 
trains  would  be  sure  to  multiply  and  to  become,  in  the  end,, 
an  intolerable  annoyance  to  the  inhabitants. 

The  mayor  and  aldermen  having,  under  their  charter,  ample 
power,  it  should  be  regarded  as  one  of  their  chief  duties,  also, 
to  secure  to  their  citizens  and  others  the  free  use  of  the  public- 
streets,  by  adopting  and  enforcing  proper  regulations  to  pre- 
vent or  remove  all  unnecessary  obstructions,  and  to  restrict 
within  the  narrowest  practicable  limits  such  as  may  be  some- 
times necessary. 

It  was,  no  doubt,  with  a  view  to  the  fair  performance  of 
the  delicate  and  difficult  duty  thus  imposed  upon  them,  that 
the  ordinance  before  us  was  enacted  by  the  board  of  alder- 
men. 

The  problem  they  had  to  deal  with  was  so  to  adjust  to  each 
other  two  co-ordinate,  and  yet,  under  the  existing  circum- 
stances of  the  city,  partially  conflicting  rights,  that  the  exer- 
cise of  neither  should  be  restrained  beyond  the  limits  of 
ordinary  necessity. 

The  provisions  of  this  ordinance  so  far  from  being  con- 
ceived in  a  point  of  hostility  to  railroad  corporations,  plainly 


FEBRUAEY  TERM,  1875.  353 


State,  Kellogg,  pros.,  v.  City  of  Elizabeth. 


imply  and  recognize  the  fact  that  both  streets  and  railways 
are  indispensable,  and  that  neither,  therefore,  should  be  re- 
quired to  bear  more  than  a  just  proportion  of  the  inconveni- 
ence necessarily  resulting  from  their  relations  to  each  other. 

Section  5  proceeds  upon  the  theory  that  in  the  usual  course 
of  railway  business,  when  properly  conducted,  it  is  not  ordi- 
narily necessary  that  a  train  or  a  locomotive  should  be  kept 
standing  across  a  street  longer  than  t^vo  minutes  at  any  one 
time. 

Xo  attempt  has  been  made,  on  the  part  of  the  prosecutor, 
to  show  by  proof,  nor  is  there  in  the  case  anything  from 
which  it  can  be  fairly  inferred  that  this  theory  is  not  well 
founded. 

There  can  be  no  uncertainty,  I  think,  as  to  the  meaning  of 
the  section  in  question. 

Its  obvious  design  was  to  establish,  not  an  inflexible  rule 
applicable  to  all  cases,  but  merely  a  general  rule,  to  be  applied 
to  cases  occurring  in  the  ordinary  course  of  railway  manage- 
ment, and,  therefore,  excluding  all  cases  of  actual  necessity. 

Understanding  this  to  be  the  true  meaning  and  purpose  of 
the  section  in  question,  I  think  the  judgment  and  proceedings 
of  the  court  below  should  be  affirmed. 


THE  STATE,  EDWAKD  KELLOGG  ET  AL.,  PROSECUTORS', 
V.  THE  CITY  OF  ELIZABETH. 

1.  The  advertisement  required  by  the  charter  of  the  city  of  Elizabeili  to 
be  published  by  commissioners,  that  their  report  of  assessment  has 
been  deposited  with  the  city  clerk,  &c.,  must  include  at  least  so  niucl* 
of  the  report  as  designates  what  land  was  assessed  and  against  what 
persons,  as  owners  thereof,  the  assessments  were  made. 

2.  When  the  report  of  the  commissioners  is  made  to  the  common  council 
with  objections  returned  therewith,  it  must,  under  section  107  of  the 
charter,  be  referred  by  common  council  to  the  proper  committee  for 
consideration,  and  the  committee  shall  publish  a  notice,  &c.,  to  the 
parties  interested,  of  the  time  and  place  when  and  where  they  will 
meet  to  liear  them  on  the  objections  and  report;  and  it  is  not  until 
after  this  notice  has  been  given  by  tlie  committee  in  tlie  same  manner 

Vol.  vrri.  z 
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as  that  of  the  commissioners,  that  the  committee  have  any  authority 
to  examine  the  matter  and  report  to  the  common  council  ;  nor  can  the 
council,  without  such  examination  and  report  by  the  proper  committee, 
and  on  proper  notice,  legally  ratify  the  assessment. 


On  certiorari. 

This  writ  brings  up  the  proceedings  of  the  city  council  in 
relation  to  the  construction  of  a  sewer  in  Wall  street,  from 
the  Sound  to  the  summit  above  Third  street. 

The  ordinance  under  which  these  proceedings  were  had, 
was  passed  August  21st,  1868,  and  authorized  the  construc- 
tion of  a  brick  sewer  between  the  points  above  designated. 

The  only  brick  sewer  laid  w^as  from  the  Sound  to  Second 
street ;  from  Second  street  to  the  summit  above  Third  it  was 
a  stoneware  pipe  sewer. 

The  contract  for  constructing  a  brick  and  pipe  sewer,  &c., 
was  awarded  to  McLaughlin  &  Kelley,  as  the  lowest  bidders, 
September  28th,  1868,  and  the  work  was  accepted  by  the 
city,  and  the  contract  price,  less  previous  payments,  directed 
to  be  paid  June  1st,  1869. 

February  2d,  1870,  the  city  council  ascertained  the  whole 
amount  of  the  costs,  &c.,  of  sewering  Wall  street,  &c.,  to  be 
$20,186.81,  and  appointed  commissioners  to  make  a  just  and 
equitable  assessment  of  the  same  upon  the  owners  of  all  the 
land  and  real  estate  benefited,  &c. 

April  1st,  1870,  the  commissioners  presented  their  certifi- 
cate of  assessment,  which,  with  the  objections  accompanying 
it,  was  referred  to  the  committee  on  sewers  and  drainage. 

Almost  nine  months  afterwards,  viz. :  December  20th,  1870, 
this  committee  presented  a  report,  which  was  accepted  and 
adopted,  recommending  that  the  certificate  of  assessment,  &c., 
be  referred  to  the  city  attorney  for  his  opinion  as  to  the  regu- 
laritv  of  the  proceedings  under  the  ordinance. 

After  another  rest  of  about  a  year  and  nine  months,  the 
committee  on  sewers,  &c.,  presented    the   following  report : 
The  committee  beg  leave  to  report,  tliat  said  sewer  was  con- 
structed six  years  ago ;  that  the  ordinance  prescribed  a  brick  • 
sewer  from  the  Sound  to  the  summit  above  Third  street ; 
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that  on  reaching  Second  street  with  the  work,  the  city  sur- 
\'eyor  judged  that  it  would  be  far  less  expensive  to  the  pro- 
perty owners,  and  equally  serviceable,  to  complete  the  sewer 
with  pipe ;  this  was  done  by  him  in  the  exercise  of  his  discre- 
tion in  conducting  the  work,  and  without  any  action  of  the 
council.  The  property  owners  have  therefore  constantly  ob- 
jected to  the  assessment,  on  account  of  its  illegality,  which 
•objection  is  valid  in  the  opinion  of  the  city  attorney ;  your 
■committee,  therefore,  recommend  that  they  be  authorized  to 
take  up  the  pipe  portion  of  the  sewer,  and  proceed  to  re-con- 
struct it  with  brick,  as  was  required  by  the  original  ordinance. 

This  report  was  presented  September  2d,  1872,  and  the 
same  day  was  received,  its  recommendation  adopted,  and 
ordered  published  in  the  minutes. 

February  10th,  1873,  after  another  interval  of  five  months, 
the  report  of  September  2d,  1872,  together  with  all  matters 
relating  to  the  Wall  street  sewer,  were  referred  to  the  then 
sewer  committee,  which,  on  the  17th  of  the  same  month,  pre- 
sented to  the  city  council  an  elaborate  report,  covering  the 
entire  proceedings  from  their  inception,  including  the  objec- 
tions which  had  been  made  to  them  by  the  property  owners, 
as  well  as  the  committee's  answers  to  such  objections. 

This  report  concluded  with  the  following  resolution :  That 
the  commissioners'  report  of  the  assessment  of  the  whole 
amount  of  the  costs,  damages,  and  expenses,  as  a.ssessed  by 
them  for  sewering  Wall  street,  from  the  Sound  to  the  summit 
above  Third  street,  be  and  the  same  is  hereby  ratified. 

And  a  resolution  to  that  effect  was,  the  same  day,  adopted 
by  the  city  council. 

The  writ  in  this  cause  was  allowed  returnable  to  June 
Term,  1873. 

Argued  at  November  Term,  1874,  before  Justices  Bedle, 
WooDHULL  and  Yan  Syckel. 

For  the  prosecutor,  W.  J.  Magie. 

For  the  defendants,  R.  E.  Chetwood. 
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The  opinion  of  the  court  was  delivered  by. 

WoODHULL,  J.  One  of  the  reasons  assigned  for  setting 
aside  these  proceedings  is,  that  the  assessment  was  not  made 
according  to  law. 

This  assessment  was  made  under,  and  by  virtue  of,  the 
provisions  of  the  act  entitled  "an  act  to  revise  and  amend  the 
charter  of  the  city  of  Elizabeth,"  approved  March  4th,  1863. 
Acts,  1863,  _p.  109,  &c. 

Section  104  of  that  act  requires  that  the  commissioners 
appointed  to  make  any  such  assessment,  shall  make  a  report 
by  a  certificate  in  writing  of  the  assessment  so  made,  and. 
before  proceeding  to  sign  tiie  same,  shall  place  the  said  report 
in  the  office  of  the  city  clerk  for  examination  by  the  parties 
interested  therein,  and  shall  give  notice  in  a  newspaper 
printed  and  published  or  circulating  in  the  city  of  Elizabeth,, 
which  notice  shall  be  published  for  one  week,  that  such  report 
has  been  deposited  as  aforesaid,  and  also  of  the  time  and  place- 
when  and  where  the  pai-ties  interested  can  be  heard  by  the 
said  commissioners ;  and  that,  after  hearing  the  parties,  the 
commissioners  shall  proceed  and  complete  the  report  and  sign 
the  same  and  return  it,  with  all  the  objections  in  writing 
which  shall  be  presented  to  and  left  with  them,  by  any  of  the 
parties  interested,  to  the  city  council.     Ads,  1863,  p.  149. 

The  notice  which  the  commissioners  caused  to  be  published, 
and  which  they  no  doubt  thought  a  sufficient  compliance  with 
tJve  provisions  of  the  charter,  was  as  follows : 

"  Wall  Street  Sewer. — The  undersigned  commissioners,, 
appointed  by  the  city  council  of  the  city  of  Elizabeth,  to  make 
an  assessment  of  the  costs,  damages  and  expenses  of  sewering 
Wall  street,  from  the  Sound  to  the  summit  above  Third  street, 
hereby  give  notice  that  the  report  of  the  commissioners  has 
been  this  day  filed  in  the  office  of  the  city  clerk  for  examina- 
tion by  all  parties  interested  therein.  All  persons,  whose 
interests  are  affected  by  the  above  named  assessment,  are 
hereby  notified  that  the  commissioners  will  meet,  &c.,  when, 
all  parties  interested  will  be  heard  by  them." 
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The  question  as  to  the  sufficiency  of  such  a  notice  to  satisfy 
the  requirements  of  section  104  of  the  charter  of  the  city  of 
Elizabeth,  is  not  an  open  one  in  this  court. 

In  The  State  v.  Mayor  and  Council  of  Newark,  it  was 
■exjjressly  held  that,  with  respect  to  exactly  similar  provisions, 
-a  notice,  more  explicit  than  the  one  now  under  consideration, 
was  fatally  defective. 

]Mr.  Justice  Elmer,  in  delivering  the  opinion  of  the  court 
in  that  case,  says :  "  It  is  fully  settled,  by  the  opinion  of  this 
court  and  of  the  Court  of  Errors,  that,  in  every  proceeding 
atfecting  the  property  of  individuals,  the  owners  are  entitled 
to  full  and  fair  notice  of  the  proceedings.  The  State  v.  Jersey 
City,  4  Zab.  666  ;  Vantilburgh  v.  Shann,  4  Zab.  740.  If  the 
statute  regulating  the  proceedings  substitutes  a  notice  by 
advertisements,  published  in  a  manner  prescribed,  for  a  per- 
sonal notice,  such  a  substitute  will,  of  course,  be  held  sufficient ; 
but  it  must  be  very  plain  language  which  will  justify  the 
court  in  holding  that  the  legislature  meant  to  substitute,  by 
way  of  a  published  advertisement,  anything  less  explicit  than 
would  be  required  in  a  written  notice,  actually  delivered  to 
the  person  whose  property  was  meant  to  be  affected.  In  my 
opinion,  the  commissioners  were  required  to  include  in  their 
published  notice  the  report  itself,  or  at  least  so  much  of  it 
4is  designated,  not  only  what  land  was  assessed,  but  against 
what  persons,  as  owners  thereof,  the  assessments  were  made. 
Nothing  less  than  this  was  a  notice  what  report  was  made, 
-and  nothing  less  could  be  a  compliance  with  the  reasonable 
design  of  the  advertisement."  State,  Peters,  pros.,  v.  Mayor, 
-d-c,  of  Newark,  2  Vroom  369 ;  Charter  of  Newark,  §  108  ; 
Acts,  1857,  _p.  167. 

Another  objection  equally  fatal  to  this  assessment  is,  that 
it  does  not  appear  to  have  been  ratified  by  the  city  council  in 
the  manner  prescribed  by  the  charter. 

Section  107  of  the  charter  provides  that  every  certificate 
•of  assessment  made  under  the  provisions  of  section  104,  and 
Ijresented  to  the  city  council,  shall  be  referred  by  them  to  the 
proper  committee  for  consideration ;  and  in  case  of  any  objec- 
tions in  writing   being  returned  M'ith  such  report,  the  said 
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committee  shall  publish  a  notice,  &c.,  to  the  parties  interested 
of  the  time  and  place  when  and  M'here  they  will  meet  to  hear 
them  on  the  objections  and  report ;  and  that  the  said  com- 
mittee shall  thereupon  examine  the  matter  and  report  to  the 
city  council,  and  return  to  them  the  report  of  the  commis- 
sioners, with  the  objections  of  the  parties,  together  with  the 
views  and  opinions  of  the  said  committee  respecting  the  said 
report. 

Section  108  enacts,  that  the  city  council  shall  thereupon 
examine  the  matter,  and  may  correct  said  report  and  assess- 
ment, if  they  deem  proper,  and  ratify  the  same. 

In  addition,  then,  to  the  notice  which  the  commissioners 
are  to  give  before  completing  and  signing  their  report,  and 
returning  it  to  the  common  council,  the  charter  plainly  re- 
quires that  where,  as  in  the  present  case,  objections  in  writing 
are  returned  with  the  report,  another  notice,  to  be  published 
in  the  same  manner  and  for  the  same  time  as  the  first  one, 
shall  be  given  by  the  committee,  &c.,  stating  when  and  Avhere 
they  Avill  meet  to  hear  what  the  parties  interested  may  have 
to  say  to  them  respecting  the  report  and  the  objections. 

And  it  is  not  until  after  this  notice  has  been  given,  that  the 
committee  have  any  authority  to  examine  the  matter  and  re- 
port to  the  city  council ;  nor  can  the  city  council,  without 
such  examination  and  report  by  the  proper  committee,  and 
on  proper  notice,  legally  ratify  the  assessment. 

The  prosecutors  are  not  chargeable  with  laches.  This 
assessment,  although  completed  by  the  commissioners  as  long; 
ago  as  March,  1870,  M-as  not  ratified,  nor  was  any  attempt 
made  to  ratify  it,  until  February,  1873. 

Besides  the  complaint  about  the  character  of  the  work  done,, 
and  the  quality  of  the  materials  used  in  the  construction  of 
the  Wall  street  sewer,  the  authority  to  construct  such  a  sewer- 
at  all,  under  the  ordinance  of  August  21st,  1868,  had,  from 
the  first,  been  called  in  question.  The  proceedings  of  the 
common  council,  in  the  meantime,  and  the  reports  of  their 
committees,  had  been  sucli  as  might  naturally  induce  the 
objectors  to  believe  that  their  views  were  so  far  acquiesced  in. 
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by  the  common  council  that  no  attempt  would  ever  be  made 
to  enforce  the  payment  of  the  assessment. 

Nothing  inconsistent  with  such  a  belief  appears  to  have  been 
done  by  the  common  council  prior  to  the  attempted  ratification 
of  February  17th,  1873,  and  within  a  month  or  two  from  that 
time  the  writ  in  this  case  was  allowed. 

i^ot  deeming  it  to  be  necessary  to  refer  more  particularly  than 
has  been  already  done,  to  the  objections  relating  to  the  authority 
of  the  common  council  to  order  an  assessment,  under  the  ordi- 
nance in  question,  for  anything  else  than  a  brick  sewer,  and  to 
those  relating  to  defective  work,  and  defective  materials,  in 
the  construction  of  the  sewer,  as  laid,  my  conclusion  is,  that 
the  entire  assessment,  brought  up  by  this,  and  other  similar 
writs,  must,  with  all  the  proceedings  under  it,  be  set  aside. 

Cited  in  State,  Woodruff  v.  Elizabeth,  10  Vr.  55  ;  State,  Watrous  y.  Eliza- 
beth, 11  Vr.  282;  Slate,  Forbes  v.  Elizabeth,  13  Vr.  59 ;  Kean  v.  Asch,  12  C. 
E.  Or.  59. 


CHAELES  J.  BUCK  v.  HARRIET  DANZENBACKER. 

By  virtue  of  the  supplement  of  March  21st,  1873,  to  the  "  act  for  the 
preservation  of  deer  and  other  game,  and  to  prevent  trespassing  with 
guns,"  approved  April  16th,  1846,  all  forfeitures  given  by  the  first 
section  of  the  act  of  1846  can  be  recovered  only  by  actions  of  trespass. 
The  record  of  a  conviction,  under  a  penal  statute,  must  show,  on  its 
face,  everything  necessary  upon  general  principles  to  constitute  a  legal 
conviction ;  it  should  set  out  such  facts  as  are  necessary  to  constitute 
a  statutory  offence  ;  that  the  defendant  was  convicted  thereof;  upon 
what  evidence  he  was  convicted,  and  the  judgment  of  forfeiture. 


On  certiorari. 

Argued  at  November  Term,  1874,  before  Justices  Wood- 
hull  and  Vax  Syckel. 

For  the  plaintiff  in  certiorari,  S.  M.  Dickinson. 

For  the  defendant,  F.  Kingman. 
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The  opinion  of  the  court  was  delivered  by 

WooDHULL,  J.  This  writ  brings  up  a  judgment  recovered 
against  the  plaintiff  in  certiorari  for  a  penalty  under  the  first 
section  of  the  "  act  for  the  preservation  of  deer  and  other  game, 
and  to  prevent  trespassing  with  guns."     Nix.  Dig.  362.* 

The  action  was  in  debt.  The  section  referred  to  provides 
that,  if  any  person  shall  carry  a  gun  on  land  not  his  own,  and 
for  which  the  owner  pays  taxes,  or  which  is  in  his  lawful  pos- 
session, without  permission,  in  writing,  from  the  owner  or  legal 
possessor,  and  shall  be  convicted  thereof,  either  upon  the  view 
of  any  justice  of  the  peace,  or  by  the  oath  or  affirmation  of 
one  or  more  witnesses,  &c.,  he  shall  forfeit  and  pay  to  the  owner, 
or  his  tenant  in  possession,  the  sum  of  %b,  with  costs  of  suit ; 
such  forfeiture  to  be  sued  for  and  recovered  by  the  owner  of 
the  soil,  or  tenant  in  possession,  before  any  justice  of  the 
peace,  for  the  use  of  such  owner  or  tenant  in  possession. 

The  first  objection  to  the  validity  of  the  judgment  is,  that 
the  action  was  in  debt,  when  it  ought  to  have  been  in  trespass. 

This  objection  is  founded  on  a  supplement  to  the  game  act, 
approved  March  21st,  1873,  which  recites  and  provides  as  fol- 
lows :  "  Whereas,  many  irresponsible  persons  are  trespassing 
with  guns  on  lands  not  their  own,  doing  much  damage  to  stone 
fences,  and  so  forth,  in  search  of  game,  for  which  the  owners 
had  no  redress  on  account  of  the  action  now  being  debt ;  there- 
fore, he  it  enacted,  that,  hereafter,  all  actions  brought  under  the 
first  section  of  the  act,  &c.,  shall  be  actions  of  trespass." 

The  summons  in  this  case  having  been  issued  several  months 
after  the  supplement  of  March  21st  took  eifect,  it  is  insisted, 
on  the  part  of  the  plaintiiF  in  certiorari,  that  there  could  be 
no  legal  recovery  of  a  forfeiture  under  the  first  section  of  the 
original  act,  unless  in  an  action  of  trespass. 

On  the  other  side  it  is  argued  that  the  supplement  was  not 
intended  to  prohibit  actions  of  debt  under  section  1  of  the  act 
of  184:6,  l)ut  merely  to  extend  the  remedy  by  making  the  for- 
feiture provided  for  in  that  section  recoverable,  either  in  debt 
or  trespass,  at  the  option  of  the  injured  party. 

*  Rev.,  p.  448. 
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In  other  words,  that  "  shall,"  in  the  supplement,  should  be 
-construed  to  mean  "  may." 

The  argument,  in  eifect,  admits  that  the  case  of  the  plain- 
tiff below,  although  within  the  spirit  and  meaning  of  the  act, 
is  not  within  its  words. 

But  it  must  be  borne  in  mind  that  the  act  in  question  is 
penal  in  its  character,  and  should,  therefore,  receive  a  strict 
interpretation.  A  penal  statute  can  never  be  extended  by 
implication,  and  a  case  which  does  not  come  within  its  words, 
shall  not  be  brought  within  it  by  construction.  In  such  a 
statute  the  word  "  and  "  cannot  be  construed  to  mean  "  or." 
Jhcarris  (Potter's)  245,  w.  35,  246,  dx. 

"  We  are  undoubtedly  bound,"  says  Mr.  Justice  Story,  "  to 
construe  penal  statutes  strictly,  and  not  to  extend  them  beyond 
their  obvious  meaning  by  strained  inferences.  On  the  other 
hand,  we  are  bound  to  interpret  them  according  to  the  mani- 
fest import  of  the  words,  and  to  hold  all  cases,  which  are 
within  the  words  and  the  mischief,  to  be  within  the  remedial 
influence  of  the  statute."  The  Schooner  Industry,  1  Gall.  114, 
■&c. 

In  the  language  of  Chief  Justice  Marshall,  in  United  States 
V.  Willberger,  5  Wheat.  76  :  "  The  intention  of  the  legisla- 
ture is  to  be  collected  from  the  words  they  employ.  Where 
there  is  no  ambiguity  in  the  words  there  is  no  room  for  con- 
struction. The  case  must  be  a  strong  one,  indeed,  which 
would  justify  a  court  in  departing  from  the  plain  meaning  of 
■words,  especially  in  a  penal  act,  in  search  of  an  intention 
Avhich  the  words  themselves  did  not  suggest.  To  determine 
that  a  case  is  within  the  intention  of  a  statute,  its  lang-uaiie 
must  authorize  us  to  say  so." 

Interpreted  in  the  light  of  these  familiar  principles,  the 
supplement  of  1873  must  be  understood  to  mean  what  its 
language  plainly  imports,  namely,  that  the  forfeitures,  given 
by  section  1  of  the  act  of  1846,  which  had  previously  been 
recoverable  by  actions  of  debt  only,  should,  thereafter,  be 
recovered  exclusively  by  actions  of  trespass. 

The  first  objection  taken,  on  tlie  part  of  the  plaintiff  in 
■certiorari,  is,  in  my  opinion,  well  founded. 
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Another  fatal  objection  to  the  proceedings  brought  u\)  by 
this  writ  is,  that  thoy  do  not  show,  with  reasonable  certainty^ 
that  the  defendant  below  had  violated,  or  had  been  convicted 
of  violating,  any  provision  of  the  act  upon  which  the  plain- 
tiff's action  was  founded. 

The  offence  aimed  at  was  the  defendant's  carrying  a  gun  on 
the  plaintiff's  land,  &c.,  and  the  statute  provides  that  any 
person  so  offending,  and  convicted  thereof,  either  upon  the 
view  of  any  justice,  &c.,  or  by  the  oath  or  affirmation  of  one 
or  more  witnesses,  shall,  for  every  such  offence,  forfeit  and 
pay,  &c. 

The  only  information  furnished  by  the  record  sent  up, 
with  respect  to  the  offence  committed  by  the  defendant  below, 
the  proof  of  it,  and  his  conviction  thereof  before  the  justice,  is- 
found  in  the  transcript  as  follows  :  "  Plaintiff  appeared  and 
filed  her  state  of  demand.  Defendant  did  not  appear,  and  na 
reason  given  w^hy  he  does  not  appear,  and  the  plaintiff  was 
sworn  to  the  amount,  therefore,  I  gave  judgment  in  favor  of 
the  plaintiff,  against  the  defendant,  in  the  sum  of  §5  debt, 
&c." 

This  judgment  is  sustained  by  nothing  in  the  record.  It  is 
a  conclusion  without  premises. 

The  record  in  such  a  case  must  show,  on  its  face,  everything 
necessary,  upon  general  principles,  to  constitute  a  legal  con- 
viction. Handlin  ads.  The  State,  1  Harr.  96;  Keeler  v.  Mil- 
ledge,  4  Zab.  142,  and  authorities  cited  in  those  cases ;  Gini- 
bert  V.  Coyney,  3IcCle.  &  Yo.  469;  Ex  parte  Haivkins,  2  B. 
&  a  31. 

It  must  show,  1st,  such  facts  as  are  necessary  to  constitute 
the  statutory  offence;  2d,  that  the  defendant  was  convicted 
thereof;  3d,  upon  what  evidence  he  was  convicted ;  and,  4th,, 
judgment  of  forfeiture. 

Of  these  essential  particulars,  the  last  is  very  informally 
stated  iu  this  record,  and  the  other  three  are  wanting  altogether. 

The  proceedings  are  illegal  on  both  the  grounds  stated 
above,  and  the  judgment  must  be  reversed. 

Cited  in  Doughty  v.  Conover,  13  Vr.  197. 
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DANIEL  ELMER  v.  DANZENBACKER. 

The  record  and  proceedings  in  this  case  are,  in  all  respects,, 
the  same  as  in  the  preceding,  with  the  single  exception  that, 
instead  of  the  words,  "  the  plaintiff  was  sworn  to  the  account," 
the  present  record  sets  forth  that,  "  the  plaintiff  was  put  upon 
her  oath,  who  swore  to  the  items  set  forth  in  the  case." 

For  the  reasons  given  in  the  case  of  Buck  v.  Danzenbacker, 
the  record  and  proceedings  in  the  present  case  are  also  fatalljr 
defective,  and  the  judgment  is  reversed. 


THE  STATE,  WILLIAM   SWANTON,   PROSECUTOR,  v.  DAVID 
M.  PIERSON  ET  AL. 

1.  In  laying  out  a  road  between  two  fixed  points,  the  surveyors  are 
charged  with  the  duty  of  determining  its  course  and  length,  according 
to  their  discretion,  limited  only  by  the  description  of  the  road  applied 
for,  and  by  the  requirements  of  the  statute. 

2.  It  is  sufficient  if  the  surveyors  have  laid  out  a  road  which,  taken  as 
a  whole,  does  not  vary  materially  from  the  one  described  in  the  appli- 
cation. 

3.  When  the  route  and  length  of  a  road  have  been  adopted  by  the  sur- 
veyors, in  the  fair  and  proper  exercise  of  the  limited  and  qualified 
discretion  which  the  law  gave  them,  their  judgment  upon  these  matters 
will  not  be  reviewed  by  this  court  on  certiorari. 

4.  An  assessment  of  surveyors  will  not  be  disturbed  in  this  court,  merely 
on  the  ground  of  its  inadequacy  as  a  compensation  to  the  land-owner  ; 
but,  whenever  it  plainly  appears  that  such  inadequacy  resulted  from 
the  surveyors  having  adopted  and  acted  upon  a  wrong  principle  in 
making  up  their  judgment,  the  whole  proceedings  will  be  set  aside. 

5.  In  assessing  damages,  sustained  by  the  owner  of  land  through  which 
a  road  is  laid,  the  value  of  the  advantages  which  would  accrue  to  him 
from  the  laying  of  the  road  should  not  be  taken  into  consideration. 

6.  An  assessment  of  damages,  made  in  favor  of  the  estate  of  E.  B ,  is 
fatally  defective,  it  not  specifying  particularly  the  owner,  as  required 
bv  the  statute. 
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On  certioran.     In  matter  of  public  road. 

Argued  at  November  Term,  1874,  before  Justices  Bedle, 
WooDHULL  and  Van  Syckel. 

For  the  prosecutor,  G.  C.  Beehnan. 

The  opinion  of  the  court  was  delivered  by 

WoODHULL,  J.  This  writ  is  directed  to  the  Court  of 
Common  Pleas  of  the  county  of  Monmouth,  and  brings  up 
the  proceedings  in  the  matter  of  a  public  road  in  the  town- 
ship of  Ocean,  in  said  county. 

I  will  notice,  in  their  order,  the  reasons  relied  on  for  setting 
aside  these  proceedings. 

The  first  is,  that  the  road,  as  laid  out  by  the  surveyors,  and 
described  in  the  return,  is  different  and  variant  from  the  route 
named  and  described  in  the  petition  of  the  freeholders,  the 
ai^pointment  and  notices. 

The  road,  as  applied  for,  and  as  described  in  the  notices  and 
in  the  appointment  of  surveyors,  was  as  follows :  Beginning 
■at  a  stake,  &c.,  and  to  run  thence,  first,  easterly,  then  north- 
easterly, and  then  in  a  southerly  direction,  over  lands  of  Wil- 
liam B.  Bradner,  John  Flavell  and  others,  to  a  stake  near 
Dark  Creek,  standing,"  &c. 

As  described  by  the  surveyors  in  their  return,  the  road 
begins  and  ends  at  the  points  named  in  the  application, 
:appointment  and  notices,  runs  through  lands  of  William  B. 
Bradner,  John  Flavell  and  others,  and  contains,  in  all,  eight 
courses,  of  which  the  first,  third,  fourth,  fifth  and  seventh, 
are  easterly,  the  second  and  sixth  northeasterly,  and  the 
eighth  southerly. 

I  am  unable  to  find,  in  this  description,  anything  Avhich  is 
not  fairly  embraced  in  the  general  description,  contained  in 
the  application  and  notices. 

It  is  sufficient  if  the  surveyors  have  laid  out  a  road  which, 
taken  as  a  whole,  does  not  vary  materially  from  the  one 
described  in  the  application.  The  State  v.  Atkinson,  3  Dutcher 
420 ;   The  State,  Covert,  pros.,  v.  Hidick  et  al.,  4  Vroom  307  ; 
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This,  I  think,  they  have  done  in  the  present  case.  The 
first  reason  is,  therefore,  not  sustained. 

The  second  reason  raised  the  same  objection  in  a  different 
form,  and  is  sufficiently  answered  by  what  has  been  already 
said. 

The  third  reason  urged  that  the  road  was  laid  out  without 
regard  to  the  best  ground,  and  is  not  the  shortest,  but  the' 
longest  distance  between  the  beginning  and  ending  points. 

The  first  of  these  allegations,  namely,  that  this  road  was 
laid  out  without  regard  to  the  best  ground,  is  not  sustained 
by  the  record. 

The  language  of  the  return  is  :  "  We,  whose  names  are 
hereto  subscribed,  think  and  adjudge  the  said  public  road  to 
be  necessary,  and  do  lay  the  same  as  appears  to  us  to  be  most 
for  the  public  and  private  convenience,  having  a  regard  for 
the  best  ground  for  a  road,"  &c. 

If  the  language  had  been,  ''  having  a  regard  to,"  (insteadl 
of  for,)  "  the  best  ground  for  a  road,"  this  part  of  the  return, 
would  have  been  in  the  usual  and  proper  form. 

Taken  as  it  is,  however,  the  return  cannot  be  fairly  under- 
stood to  mean  anything  else  than  that  the  surveyors,  in  laying 
the  road  in  question,  had  regard  to  the  best  ground  for  that 
purpose. 

The  use  of  for  instead  of  to  should  be  held  to  be,  as  it  no 
doubt  was,  a  mere  clerical  error,  which  can  in  no  way  change 
the  legal  effect  of  the  return. 

The  second  allegation  embraced  in  the  third  reason,  namely,, 
that  the  road  in  question  is  not  the  shortest,  but  the  longest 
distance  between  the  beginning  and  ending  points,  is  partly 
true.  It  certainly  does  not  reach  its  terminus  in  a  direct  line- 
But  as  no  one  ever  imagined  that  to  be  necessary ;  the  real 
point  of  the  objection  is,  probably,  that  this  road  might,  and 
should  have  been  shorter  than  the  surveyors  have  thought 
proper  to  make  it. 

The  obvious  answer  to  the  objection  taken  in  this  .sense  is^ 
that  in  laying  out  a  road  between  two  fixed  points  the  survey- 
ors are  charged  with  the  duty  of  determining  its  cour.se  and 
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length,  according  to  their  discretion,  limited  only  by  the  de- 
scription of  the  road  applied  for,  and  by  the  requirements  of 
the  statute. 

These  are  that  they  shall  lay  the  road  "  as  may  appear  to 
ihem  to  be  most  for  the  public  and  private  convenience,  hav- 
ing a  regard  to  the  best  ground  for  a  road,  and  the  shortest 
distance,  in  such  a  manner  as  to  do  the  least  injury  to  private 
property." 

It  appears  from  the  return  that  this  road  was  laid  by  the 
■surveyors  in  view  of,  and  with  special  reference  to,  the  several 
matters  which  the  law  requires  them  to  consider  in  that  con- 
nection. 

There  is  nothing  to  indicate,  nor  is  it  suggested,  that  they 
liave  not  throughout  these  proceedings,  acted  in  perfect  good 
faith. 

The  route  and  length  of  the  road  in  question  having  been 
•adopted  by  the  surveyors  in  the  fair  and  proper  exercise  of 
the  limited  and  qualified  discretion  which  the  law  gave  them, 
their  judgment  upon  those  matters  will  not  be  reviewed  by 
this  court  on  certiorari. 

The  fourth  reason  assigned  for  setting  aside  these  proceed- 
ings is,  that  the  notices  set  up  of  the  application,  the  applica- 
tion and  appointment  do  not  give  the  general  course  and 
direction  of  the  road,  but  deceived  and  misled  the  public. 

From  what  was  said  under  the  first  reason  it  appears 
plainly  enough  that  the  notices,  &c.,  do  give  the  general  course 
^nd  direction  of  the  road,  viz. :  "  first  easterly,  then  north- 
eastei'ly,  and  then  in  a  southerly  direction." 

If  this  designation  of  the  proposed  route  of  the  road  is  hi- 
sufficient,  by  reason  of  its  generality,  these  proceedings  cannot 
be  sustained  whether  anybody  was  in  fact  deceived  by  it  or 
not. 

But  there  can  be  no  doubt  that  such  a  general  statement  of 
the  course  of  the  proposed  road  as  is  given  in  the  notices,  &c., 
in  this  case,  is  not  only  sufficient,  but  is  really  more  in  con- 
formity to  the  spirit  of  our  road  act  than  a  particular  state- 
ment,  which   must   more    or  less  fetter  and   embarrass  the 
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surveyors  in  the  exercise  of  that  discretion  which  the  law  has 
confided  to  them.     Matter  of  Public  Road,  1  South.  31. 

Xor  is  it  easy  to  understand  how  the  public  could  have 
been,  in  any  proper  sense,  deceived  and  misled  by  such  general 
statement,  because,  as  we  have  seen,  the  courses  of  the  road 
laid,  instead  of  being  variant  from  those  named  in  the  notices, 
<S:c.,  are,  in  fact,  fairly  embraced  within  them. 

The  fifth  and  sixth  reasons  relate  to  the  assessment  of 
damages,  returned  by  the  surveyors  for  the  taking  of  certain 
lands  for  said  road. 

An  assessment  of  fifty  cents  to  William  Swanton,  the  prose- 
cutor, and  one  of  the  owners  of  land,  through  which  the  road 
is  laid,  for  the  damages  he  will  sustain  over  and  above  the 
advantages  that  will  accrue  to  him  from  the  road,  is  said  to  be 
manifestly  unjust. 

If  it  can  be  fairly  presumed,  from  the  language  of  the 
return,  that  the  surveyors  have  legally  exercised  their  judg- 
ment in  regard  to  the  damages  sustained  by  the  prosecutor, 
their  decision  will  not  be  reviewed  here  on  this  writ.  State  v. 
3Iiller,  3  Zab.  383 ;  State  v.  Hulick,  4  Vroom  307. 

Such  an  assessment  will  not  be  disturbed  by  this  court, 
merely  on  the  ground  of  its  inadequacy  as  a  compensation  to 
the  land  owner ;  but,  whenever  it  plainly  appears  that  such 
inadequacy  resulted  from  the  surveyors  having  adopted  and 
acted  upon  a  wrong  principle  in  making  up  their  judgment, 
their  whole  proceedings  will  be  set  aside. 

It  appears  by  the  return  that  the  sum  of  fifty  cents  was 
fixed  upon  by  the  surveyors  as  the  amount  to  be  assessed  in 
favor  of  the  prosecutor,  simply  because,  in  their  opinion,  his 
actual  damages  would  exceed,  by  just  that  sum,  the  value  of 
the  advantages  which  would  accrue  to  him  from  the  laying  of 
the  road. 

It  has  been  decided  that  an  assessment  made  upon  such  a 
principle  cannot  be  sustained,  under  the  act  approved  March 
1st,  1850.*  Nix.  Dig.  833  ;  State  v.  3Iiller,  3  Zab.  383;  Wil- 
liamson V.  Inhabitants  of  East  Amwell,  &e.,  4  Dutcher  270. 

In  this  case  the  assessment  cannot  be  justified  under  the 

*Rev.,  p.  999. 
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supplement  approved  !Marcli  23(1,  1859,  (Nix.  Dig.  838,) 
because,  in  the  first  place,  the  county  of  ^Monmouth  is  expressly 
excepted  from  the  operation  of  that  act ;  {Nix.  Dig.  842,  ])[. 
115);  and,  secondly,  because  this  assessment  is  not,  either  in 
form  or  substance,  such  as  that  act  authorizes.  Nix.  Dig.  841. 
pi.  108.* 

The  next  objection  to  the  assessment  is,  that  damages  are 
assessed  to  the  estate  of  Edward  Brinley,  deceased,  instead  of 
being  assessed  to  his  widow  and  to  his  children,  and  heirs-at- 
law. 

The  surveyors  are  not  only  required  to  make  an  assessment, 
&c.,  but  such  assessment  must  "  particularly  specify  the  amount 
assessed  in  favor  of  the  respective  owners."  Nix.  Dig.  833,. 
pi.  60.  The  assessment  in  this  case,  "  in  favor  of  the  estate  of 
Edward  Brinley,  deceased,"  is  fatally  defective.  State  v. 
EveriU  et  cd.,  3  Zab.  378 ;  State  v.  Garretsen,  3  Zah.  388  ; 
State  v.  Runyon  et  al.,  4  Zab.  256  ;  State  v.  Oliver  et  al.,  4 
Zab.  129  ;  State  v.  Fisher  etal,  2  Dutcher  129  ;  Statew.  Blau- 
veil,  4  Vroom  37. 

The  objections  to  the  assessment  returned  by  the  surveyors 
in  this  case,  are  well  taken,  and  their  proceedings  must,  there- 
fore, be  set  aside. 

Cited  in  Qrcder  v.  Fritts,  15  Vr.  374. 


THE  STATE  v.  WM.  H.  GRAY. 


1.  The  defendant  was  convicted  of  adultery  and  sentenced  to  imprison- 
ment at  hard  labor  for  six  months  in  the  state  prison.  Being  brought 
before  this  court  by  habeas  corpus,  it  was  held,  that  he  could  not  be 
imprisoned  at  hard  labor  for  this  offence. 

2.  This  court  having  no  power  to  pass  a  proper  sentence,  or  to  remand 
the  prisoner  to  tlie  court  below  for  re-sentence,  he  was  discharged. 


On  habeas  corpus. 

Argued   at  November  Term,  1874,  before  Justices  Van 
Syckel  and  Woodhull. 

*Bev.,p.  1014. 
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The  defendant  was  convicted  of  adultery  in  the  special  ses- 
sions of  Essex  county,  and  sentenced  on  the  4tli  of  September, 
1874,  to  imprisonment,  at  hard  labor,  in  the  state  prison  for 
the  term  of  six  months.  He  was  brought  by  habeas  corpus 
before  this  court,  and  motion  made  for  his  discharge  from 
custody,  because  the  judgment  was  illegal. 

For  the  defendant,  S.  Kalisch. 

The  opinion  of  the  court  was  delivered  by 

VA2f  Syckel,  J.  Section  16  of  the  act  for  the  punish- 
ment of  crimes,  {Nix.  Dig.  195,)*  provides  that  every  person 
convicted  .of  adultery  shall  be  punished  by  fine  not  exceeding 
§100,  or  by  imprisonment  not  exceeding  the  terra  of  six 
months.  In  every  section  of  this  act,  prior  to  the  16th,  the 
crime  denounced  is  declared  to  be  punishable  by  imprison- 
ment at  hard  labor. 

The  omission  of  these  words  in  the  16th,  20th,  and  21st 
sections,  while  they  are  found  in  the  sections  which  precede 
and  follow  them,  could  not  have  been  unintentional.  Adul- 
tery was  not  indictable  at  common  law,  being  punishable  only 
n  the  ecclesiastical  courts,  and,  therefore,  the  legality  of  the 
judgment  by  which  the  defendant  was  incarcerated  in  this- 
.rase  must  rest  wholly  on  the  provisions  of  the  16th  section  of 
our  act  concerning  crimes.  That  section  authorizes  imprison- 
ment only,  and  the  words  "  hard  labor  "  cannot  be  added  to 
it  without  enlarging  the  language  of  the  statute,  and  increas- 
ing the  measure  and  severity  of  the  punishment.  The  act 
for  the  government  and  regulation  of  the  state  prison,  [Nix. 
Dig.  901,)  which  is  in  pari  materia,  provides  that  every  person 
sentenced  to  hard  labor  and  imprisonment  under  the  laws  of 
this  state  for  any  time  not  less  than  six  months,  shall  be 
delivered  to  the  keeper  of  the  state  prison,  but  no  warrant  is 
given  for  the  confinement  therein  of  any  one  who  may  not  be 
sentenced  to  imprisonment  at  hard  labor. 

In  my  opinion,  the  only  sentence  which  can  be   imposed 

*Rev  ,  p.  234,  |  40. 
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under  the  16th  section  is  the  specified  fine  or  imprisonment, 
and  that  under  such  judgment  the  defendant  could  not  law- 
fully be  committed  to  the  state  prison. 

The  question  which  chiefly  occupied  the  consideration  of 
the  court  in  this  case  is,  whether  we  could  pronounce  the 
proper  judgment  here,  or  send  the  prisoner  to  the  court  below 
to  be  re-sentenced  according  to  law. 

In  Rex  V.  Ellis,  5  Barn.  &  Cress.  395,  the  court  below 
adjudged  that  the  defendant  be  transported  for  fourteen  years. 
In  error  to  the  King's  Bench,  Lord  Tenterden  held  that 
seven  years  transportation  was  the  extreme  limit  of  the  pun- 
ishment, and  that  the  judgment  being  erroneous,  it  could  not 
be  sent  back  to  be  amended.  In  this  case  it  was  suffo-ested 
that  the  judgment  of  the  inferior  court  might  be  regarded  as 
a  good  judgment  for  transportation  for  seven  years,  treating 
it  as  void  as  to  the  excess,  but  Lord  Tenterden,  after  taking 
time  for  consideration,  decided  this  point  against  the  crown. 

In  the  later  case  of  The  King  v.  Bourne,  7  Ad.  d-  Ellis  58, 
Lord  Denman,  Justices  Littledale  and  Patteson  concurring, 
refused,  where  an  improper  judgment  was  given  below,  to 
pronounce  such  judgment  as  should  have  been  given,  or  to 
remit  the  case  to  the  court  below  for  judgment,  on  the  ground 
that  they  had  no  such  power.  This  was  undoubtedly  the 
English  rule,  until  otherwise  regulated  by  statute,  and  it  has 
been  generally  recognized  as  authority  in  this  country. 

In  Shejjherd  v.  Commonwealth,  2  3Ietc.  419,  where  the  judg- 
ment below  was  erroneous,  Chief  Justice  Shaw  cited  the  Eng- 
lish cases,  and  held  that  he  could  not  render  a  new  judgment, 
or  send  the  case  to  the  court  below  for  judgment. 

The  judgment  was,  therefore,  simply  reversed,  and  the 
prisoner  discharged,  as  had  been  done  in  the  English  cases. 
Stevens  v.  Commomoealth,  4  Mete.  360 ;  Christian  v.  Common- 
wealth, 5  Mete.  530. 

To  remedy  this  defect  a  statute  was  passed  in  Massachusetts, 
in  1851,  authorizing  the  superior  court  either  to  pass  judg- 
ment in  due  form,  or  to  remand  the  case  for  that  purpose  to 
the  inferior  jurisdiction.  Jacquins  v.  Commonwealth,  9  Cush. 
279. 
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In  Daniels  v.  Commonwealth,  7  Bai^r  375,  the  Pennsylvania 
■coui^t  admitted  the  rule  of  the  English  cases  to  be  as  I  have 
stated  it,  and  put  its  power,  to  modify  the  judgment  of  the 
court  below,  upon  their  statute  of  June  16th,  1836. 

In  The  People  v.  Taylor,  3  Denio  91,  Chief  Justice  Bron- 
son,  upon  the  authority  of  the  English  and  Massachusetts 
cases,  declared  that  if  a  wrong  judgment  be  given  against  a 
defendant,  which  is  reversed  on  error,  the  court  of  review 
can  neither  give  a  new  judgment  against  him,  nor  send  the 
case  back  to  the  court  below  for  a  proper  judgment. 

In  Shepherd  v.  The  People,  25  Neio  York  406,  and  Raizky 
V.  The  People,  29  New  York  132,  the  Court  of  Appeals  cited 
the  case  in  Denio  with  approbation,  and  held  that  it  was  only 
by  force  of  their  subsequent  statute,  passed  in  1863,  that  the 
Tule  was  changed. 

Many  other  cases,  wdiich  support  this  doctrine,  are  referred 
to  by  Justice  Clifford,  in  Ex  parie  Lange,  18  Wall.  184,  with 
the  remarks,  "  that  they  were  decided  in  appellate  tribunals, 
and  in  jurisdictions  where  there  was  no  legislative  act  con- 
ferring any  authority  to  impose  the  proper  sentence,  or  to 
remand  the  prisoner  to  the  court  of  original  jurisdiction  for 
that  purpose,  and  of  course  the  only  judgment  which  the 
appellate  court  could  render  was  that  of  reversal,  which  oper- 
ated to  discharge  the  prisoner." 

In  this  state  there  is  no  positive  law  regulating  this  subject, 
nor  has  this  question,  so  far  as  I  am  informed,  been  discussed 
in  our  courts,  and  I,  therefore,  would  feel  constrained  to 
follow  the  almost  unbroken  current  of  decision  by  judges  of 
eminent  ability,  if  the  precise  point,  determined  in  those  cases, 
was  now  under  consideration. 

The  writ  of  habeas  corpus,  in  this  case,  does  not  b)ing  up 
the  record  of  the  proceedings  and  judgment  below  for  review; 
it  operates  only  on  the  body  of  the  defendant  and  raises  the 
single  question  whether  he  is  legally  in  custody. 

This  court  may,  as  has  been  done  in  this  case,  award  a 
■certiorari  to  produce  the  fecord  for  its  inspection,  but  it  has 
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no  power  to  reverse  the  judgment  of  the  inferior  jurisdiction  • 
it  can  simply  declare  that  by  virtue  of  the  sentence,  if  mani- 
festly illegal,  the  defendant  cannot  be  longer  restrained  of 
his  liberty.  The  court  which  rendered  the  judgment  cannot 
vacate  it,  or  render  a  new  judgment  after  the  term  at  which 
it  was  pronounced  is  ended,  or  the  judgment  is  executed,  and 
the  punishment  partly  borne. 

The  judgment  subsisting,  but  being  illegal  and  void,  it  is 
no  warrant  for  retaining  the  defendant  in  custody,  and  it 
seems  clear  that  no  new  judgment  can  be  passed  in  this  court 
or  the  court  below. 

In  accordance  with  these  views,  the  defendant  was  dis- 
charged from  custody  at  the  last  term  of  this  court. 

Cited  in  State  v.  Addy,  14  Fr.  116. 
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1.  An  action  for  breach  of  promise  of  marriage  could  not  at  common  law- 
be  maintained  by  or  against  the  personal  representative  of  either  party 
to  the  contract. 

2.  This  is  an  action  ex  contractu,  and  not  in  tort,  and,  therefore,  not  within 
the  act  of  March  17th,  1855.     {Nix.  Dig.,  p.  4.) 

3.  Not  being  an  action  which  may  originally  be  prosecuted  against  the 
personal  representative,  it  abated  by  the  death  of  the  defendant  after 
issue  joined. 


Argued   at  November  Term,  1874,  before  Justices  Van: 
Syckel  and  Woodhull. 

For  the  plaintiff,  S.  B.  Ransom  and  Milnor. 

For  the  defendant,  /.  Flemming  and  C.  H.  Winfidd. 
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The  opinion  of  the  court  was  delivered  by 

Vax  Syckel,  J.  The  plaintiff  instituted  her  suit  in  this 
•court  against  Vreeland,  the  defendant,  for  breach  of  promise 
of  marriage.  The  defendant  died  after  issue  joined,  and  the 
question  now  is  whether  the  suit  abates. 

Originally,  at  common  law,  all  actions  abated  by  the  death 
■of  a  sole  plaintiff  or  defendant,  and  if  the  cause  of  action  sur- 
vived a  new  suit  was  necessary.  Under  the  3d  section  of 
our  act  respecting  abatement,  all  actions  which  might  origi- 
nally be  prosecuted  against  executors  or  administrators,  may 
be  revived. 

The  first  question  to  be  considered  is,  whether,  under  the 
common  law  maxim,  actio  personalis  moritur  cum  persona,  a 
suit  for  breach  of  promise  of  marriage  could  be  maintained 
against  the  personal  representative  of  the  promisor  after  his 
death.  The  term  personal  action,  in  its  largest  sense,  includes 
;all  actions  except  those  for  the  recovery  of  real  estate,  and 
would  embrace  actions  of  debt,  and  assumpsit  for  the  money 
counts,  which  were  never  supposed  to  die  with  the  person.  A 
more  restricted  meaning  must  therefore  be  given  to  this 
maxim.  An  executor  could  not  be  sued  where  the  cause  of 
action  was  founded  upon  any  malfeasance  or  misfeasance  of 
his  testator,  or  where  it  arose  ex  delicto,  where  the  declaration 
imputed  a  tort  done  to  the  property  or  person  of  the  plaintiff, 
and  the  plea  must  have  been  not  guilty.  To  this  rule  ex- 
cluding torts,  there  were  exceptions. 

If  the  plaintiff's  goods  were  taken  by  the  testator,  and  con- 
tinued in  specie  in  the  hands  of  the  executor,  replevin  or 
detinue  would  lie,  or  if  they  had  been  converted  by  the  testa- 
tor, an  action  for  money  had  and  received,  to  recover  the 
value.  Hambly  v.  Trott,  Coicper  372 ;  Wheaily  v.  Lane,  1 
Saund.  216,  aud  notes;  2  Arch.  Pr.  298;  Pinchon's  Case,  9 
Coke  86  6. 

In  Hambly  v.  Trott,  BuUer,  who  was  of  counsel,  argued 
that  the  rule  was  limited  to  those  instances  where  the  action 
is  founded  merely  on  an  injuiy  to  the  person,  and  no  property 
was  in  question,  and  to  cases  where  the  damages  are  vindictive 
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and  entirely  uncertain.  In  that  case  Lord  Mansfield  remarked 
upon  the  fundamental  distinction,  that,  "  if  it  is  a  sort  of 
injurv  by  which  the  offender  acquires  no  gain  to  himself  at 
the  expense  of  the  sufferer,  the  person  injured  has  only  a 
reparation  for  the  delictum  in  damages  to  be  assessed  by  a 
jury,  but  where,  besides  the  crime,  i)roperty  is  acquired  which 
benefits  the  testator,  there  an  action  for  the  value  of  the 
property  shall  survive  against  the  executor.  As,  for  instance, 
tlic  executor  shall  not  be  chargeable  for  the  injury  done  by 
his  testator  in  cutting  down  another  man's  trees,  but  for  the 
benefit  arising  to  his  testator  for  the  value,  or  sale  of  the  trees, 
he  shall.  So  far  as  the  tort  itself  goes,  the  executor  shall  not 
be  liable ;  but  so  far  as  the  act  of  the  offender  is  beneficial,  the 
executor  is  answerable." 

The  action  was  trover  against  the  executor  for  conversion 
of  goods  by  the  testator ;  plea — testator  not  guilty,  and  verdict 
for  the  plaintiff.  On  motion  in  arrest  of  judgment,  Lord 
Mansfield  held  that  the  issue  being  to  try  the  guilt  of  the 
testator,  the  judgment  must  be  arrested,  but  that  an  action 
for  money  had  and  received  could  be  maintained,  although  it 
was  expressly  observed  that  it  did  not  appear  that  the  goods 
ctmie  to  the  executor  in  value.  The  same  view  was  taken  by 
Lord  Kenyon,  in  Utterson  v.  Vernon,  3  T.  M.  539,  and  in 
Cooper  V.  Crane,  4  Hoist  173,  Chief  Justice  Ewing  cites  the 
declaratioi#  of  Lord  Mansfield  with  entire  approbation. 

The  distinction  seems  to  be  between  causes  of  action  which 
affect  only  the  person,  and  those  which  affect  the  estate,  where 
the  representative  of  the  defendant  acquires  some  property 
or  value,  by  reason  of  the  act  complained  of.  Mr.  Justice 
Blackstone,  in  the  third  volume  of  his  Commentaries,  page 
302,  gives  the  reason  for  the  rule.  He  says,  "  that  in  actions 
merely  personal,  arising  ex  delicto,  the  rule  is  '  actio  personalis 
moritur  cum  persona,'  and  it  shall  never  be  revived,  either  by 
or  against  executors,  for  neither  the  executors  of  the  plaintiff 
have  received,  nor  those  of  the  defendant  have  committed,  in 
their  own  personal  capacity,  any  manner  of  wrong  or  injury. 
But  in  actions  ex  contractu,  Avhere  the  right  descends  to  the- 
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representative  of  the  plaintiff,  and  those  of  the  defendant  hav'e 
assets  to  answer  the  demand,  though  the  suits  shall  abate  by 
the  death  of  the  parties,  yet  they  may  be  revived  by  or  against 
executors,  being  indeed  rather  actions  against  the  pro2:)ei-ty 
than  the  person,  *n  which  the  executors  now  have  the  same 
interest  that  their  testator  had  before." 

The  application  of  the  common  law  rule  is  not  inflexibly 
controlled  by  the  fact,  that  the  cause  of  action  arose  out  of  a 
tort  or  a  contract. 

There  can  be  no  doubt  that,  at  common  law,  property 
obtained  by  the  trespass  of  a  testator,  could  be  followed  and 
recovered  from  the  executor,  or  if  the  testator  had  converted 
it,  the  proceeds  could  have  been  recovered  from  his  represen- 
tative ;  but  I  believe  that  no  case  can  be  found  in  the  books 
conceding  a  right  of  action  to  or  against  the  personal  repre- 
sentative, where  the  cause  of  action  affected  only  the  person, 
unaccompanied  by  any  allegation  of  resulting  injury  to  the 
estate.  The  latter  case  would  be  clearly  within  the  reason 
given,  for  the  application  of  the  rule,  by  Justice  Blackstone, 
for  in  such  cases  the  executor  neither  receives  nor  commits 
any  wrong  in  his  own  person,  nor  is  the  property  of  the  testa- 
tor, in  w^hich  he  is  interested,  in  any  way  affected  by  the  act 
upon  which  the  suit  is  founded.  It  was  held  in  Knights  v. 
Quarles,  very  fully  reported  in  4  Moore  532,  and  in  Wilson 
V.  Tucker,  1  Dowling  &  Ryland  N.  P.  C.  30,  that  an  execu- 
tor may  sustain  an  action  to  recover  damage  for  negligence  of 
an  attorney,  in  investigating  a  title  about  to  be  conveyed  to 
the  deceased,  but  the  court  expressly  adverted  to  the  fact  that 
it  was  alleged  in  the  declaration  that  it  was  an  injury  to  his 
personal  estate  during  his  life.  Where  the  damage  was  purely 
to  the  person,  as  in  injuries  affecting  the  life  or  health  of 
decedent,  arising  out  of  the  unskilfulness  of  medical  practi- 
tioners, or  imprisonment  of  the  party,  resulting  from  the 
negligence  of  his  attorney,  Lord  Ellenborough,  in  the  case 
hereafter  cited,  declared  that  the  executor  could  not  recover. 
The  first  case  in  which  the  question  now  under  discussion 
was  distinctly  adjudged  is,  Chamberlain  v.  Williamson,  2  31. 
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&  S.  408,  which  was  a  suit  for  breach  of  promise  to  marry, 
instituted  by  the  administrator  of  the  promisee. 

Lord  Ellenborough  held  that  the  action  could  not  be 
maintained,  recognizing  the  distinction  I  have  stated.  His 
judgment  has  been  so  far  acquiesced  in  that,  since  his  day, 
no  English  case  has  controverted  it.  In  this  country,  courts 
entitled  to  the  highest  respect  have  acknowledged  its  authority. 

In  Stebbins  v.  Palmer,  1  Pick.  71,  where  the  action  was 
against  the  administrator  of  the  promisor,  the  Supreme  Court 
of  Massachusetts  adopted  the  doctrine  of  Chamberlain  v.  Wil- 
liamson, and  refused  to  entertain  the  suit,  although  their 
attention  was  called  to  the  fact  that,  in  the  English  case,  the 
suit  was  brought  against  the  promisor  himself.  The  correct- 
ness of  this  conclusion  was  approved  by  so  great  a  jurist  as 
Chief  Justice  Shaw,  in  the  precisely  similar  case  of  Smith  v. 
Sherman,  reported  in  4  Cush.  408. 

In  Lattimore  v.  Simmons,  13  S.  &  R.  183,  Chief  Justice 
Tilghman,  in  a  carefully  considered  opinion,  ruled  that  an 
actimi  for  breach  of  promise  of  marriage  does  not  survive 
against  executors.  In  that  case,  Chamberlain  v.  Williamson 
was  not  referred  to,  and  seems  to  have  escaped  the  attention 
of  the  court,  but  the  learned  Chief  Justice  remarked  that 
Stebbins  v.  Palmar,  1  Pick.  71,  was  the  only  case  in  this 
country  in  which  this  point  had  been  distinctly  adjudicated. 

Ex  parte  Charles,  14  EoM  197,  where  it  was  decided  that 
a  Avoman  to  whom  a  promise  of  marriage  had  been  made, 
could  not,  on  that  account,  be  a  petitioning  creditor,  or  sue 
out  a  commission  of  bankruptcy,  is  an  analogous  case. 

The  fact,  therefore,  that  in  Petry  v.  Orr,  6  Vroom  295, 
this  court  held  that  the  action  for  breach  of  promise  of  mar- 
riage is  in  form  an  action  ex  contractu,  and  subject  to  the  rules 
of  legal  procedure  Avhich  govern  that  class  of  cases,  cannot 
affect  the  determination  of  this  question.  Had  the  plaintiff 
in  this  case  died,  her  executor  could  not  be  charged  with  a 
devastavit  for  failing  to  prosecute  this  action,  nor  if  she  had 
become  insolvent,  would  this  right  of  action  have  passed  by 
her  assignment  under  our  insolv^ent  laws. 
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While  marriage,  in  our  law,  is  defined  to  be  a  civil  con- 
tract, it  is  sui  generis,  and  a  consideration  of  its  peculiar 
•characteristics  may  furnish  some  reason  why,  although  for 
some  purposes  of  legal  procedure,  it  is  classified  with  contracts, 
as  distinguished  from  torts,  it  is  not,  in  all  respects,  to  be 
governed  by  the  same  rules.  Marriage  is  an  institution,  or 
relation,  regulated  and  controlled  by  government,  upon  prin- 
-ciples  of  public  policy,  for  the  benefit  of  the  community. 

It  requires  the  contract  of  competent  parties  to  enter  into 
it,  and  something  beyond  that  to  consummate  it.  When  the 
^contract  is  executed,  it  cannot  be  dissolved  or  released,  with 
or  without  consideration,  by  the  jJartics  themselves. 

Judge  Story  quotes  with  approbation  the  remarks  that, 
■"  marriage,  being  entirely  a  personal  consensual  contract,  it 
jnay  be  thought  that  the  lex  loci  must  be  resorted  to  in 
expounding  every  question  that  arises  relative  to  it.  But,  it 
will  be  observed,  that  marriage  is  a  contract  sui  generis,  and 
differing,  in  some  respects,  from  all  other  contracts ;  so  that 
.the  rules  of  law,  which  are  applicable  in  expounding  and 
■enforcing  other  contracts,  may  not  apply  to  this."  Stori/'s 
Conflict  of  Laws,  §  109. 

Neither  the  rights  created  by  this  relation,  nor  the  obliga- 
tions flowing  from  it,  can  be  assigned  or  transferred,  and  the 
.action  for  the  breach  of  the  contract  differs  widely,  in  some 
respects,  from  other  actions  ex  contractu. 

The  damages  are  not  limited  by  any  fixed  rule,  but  as  in 
:strictly  personal  actions,  like  slander  and  assault  and  battery, 
are  in  the  discretion  of  the  jury,  being  principally  for  wounded 
pride  and  injury  to  the  feelings. 

The  character  and  conduct  of  the  plaintiff  may  be  shown 
in  mitigation  of  the  damages,  and  the  motives  of  the  defend- 
ant, his  pecuniary  ability,  and  other  extrinsic  circum.stances 
-may  mitigate  or  enhance  the  amount  to  be  recovered. 

The  peculiarities  adverted  to,  the  exceptional  nature  of  the 
•contract,  the  injury  being  purely  personal,  in  no  respect  affect- 
ing the  estate,  and  the  damages  being  punitive,  bring  this 
•cause  of  action  clearly  within  the  reason  and  spirit  of  the 
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maxim,  actio  personalis,  and  will  account  for  the  fact  that  in 
England  no  suit  has  been  successfully  prosecuted  by  or  against 
the  personal  representative  for  this  injury  under  the  common 
law  rule.  In  my  judgment  this  action,  in  the  absence  of  statu- 
tory aid,  would  not  lie  originally  against  the  executor  or 
administrator.  Whether  the  action  could  be  maintained  if  it 
had  been  alleged,  that  by  the  breach  of  the  contract,  special 
damage  had  resulted  to  the  property  of  the  plaintiff,  it  is  not 
necessary  to  determine.  Such  a  case  would  undoubtedly  be 
beset  by  many  difficulties  as  to  the  rule  for  damages,  which 
would  be  applicable  to  its  trial ;  whether  the  action  must  bt^ 
considered  indivisible  and  an  entirety,  or  if  the  personal 
elements  could  be  eliminated,  and  the  damages  restricted  ta 
the  property  loss,  whether  it  would  be  competent  to  show 
that  the  plaintiff  had  an  opportunity  subsequently  to  contract 
an  alliance  equally  eligible. 

This  action,  therefore,  must  fail,  unless  by  virtue  of  the  act 
of  March  17th,  1855,  {Nix.  Dig.,  p.  4,)  it  is  classified  with  those 
cases  which  may  be  originally  maintained  against  the  execu- 
tor, and  so  brought  within  the  operation  of  the  third  section 
of  the  act  concerning  abatement  of  suits. 

The  ac!t  of  1855  provides  "that  where  any  testator  or  in- 
testate shall  in  his  or  her  lifetime  have  committed  any  tres- 
pass to  the  person  or  property,  real  or  personal,  of  any  person 
or  persons,  such  person  or  persons,  his  or  her  executors  or 
administrators,  shall  have  and  maintain  the  same  action 
against  the  executors  or  administrators  of  such  testator  or 
intestate,  as  he,  she  or  they  might  have  had  or  maintained 
against  such  testator  or  intestate,  and  shall  have  the  like 
remedy  and  prt)cess  for  the  damages  recovered  in  such  action 
as  are  now  had  and  alloM-ed  in  other  actions  against  executors 
or  administrators." 

In  this,  as  in  the  statute  4  Edw.  Ill,  ch.  7,  "  trespass  "  is  the 
only  word  used.  In  Ten  Eyeh  v.  Runk,  2  Vroom  428,  the 
Chief  Justice,  following  the  liberal  interpretation  which  had 
been  given  to  the  English  statute,  held  that  this  word  must 
be  received  as  equivalent  in  meaning  with  the  word  "  tort." 
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Under  this  most  equitable  construction,  the  present  case 
must  be  excluded  from  the  benefit  of  this  enactment,  unless  it 
can  be  classed  with  torts. 

I  can  conceive  of  no  rule  of  statutory  construction  under 
which  it  would  be  admissible  to  give  the  word  "  trespass  "  a 
meaning  so  comprehensive  as  to  embrace  an  action  for  breach 
of  a  contract  to  marry,  without  doing  violence  to  the  case  of 
Perry  v.  Orr. 

This  action  does  not  survive  at  common  law,  not  because  it 
is  not  an  action  ex  contractu,  as  distinguished  from  tort,  but 
for  the  reason  that  the  injury  is  purely  personal,  in  which  the 
representative  of  the  estate  has  no  interest.  It  is  not  a  tort 
in  the  legal  acceptation  of  the  term  ;  refusal  to  consummate 
the  engagement  is  a  wrong  in  the  same  sense  that  it  is  a  wrong 
to  fail  in  the  performance  of  any  other  agreement.  It  is  not 
a  quasi  tort,  but  purely  a  case  of  contract  broken,  and  disre- 
garded, and  upon  this  recovery  in  the  action  must  be  based- 
Its  peculiarity  lies  in  the  fact  that  the  injury  to  be  compen- 
sated is  exceptionally  personal,  and  hence,  in  a  measure,  the 
same  rule  of  damages  is  applicable  to  an  action  to  redress  it 
that  governs  in  other  injuries  of  a  strictly  personal  character. 
It  cannot  be  saved  by  force  of  our  statute  of  1855,  because  it 
has  been  declared  by  our  Supreme  Court  to  be  an  action  of 
contract,  and  therefore  cannot  be  included  by  the  most  liberal, 
interpretation  of  the  word  "  trespass." 

In  strict  harmony  with  the  view  now  adopted,  the  act  of 
1855  may  be  applied  to  that  large  class  of  cases  in  which, 
defendants,  acting  under  an  implied  contract  to  exercise  skill 
and  care,  are  guilty  of  negligence  resulting  in  injury  to  the- 
person  only.  In  these  cases  there  is  a  breach  of  an  implied 
contract,  but  negligence  is  the  gist  of  the  action,  and  the 
declaration  is  framed  in  tort,  to  which  the  plea  will  be  not 
guilty,  so  that  there  may  be  a  recovery  without  an  allegation 
of  special  damage  to  the  estate.  While  courts  will  break 
through  mere  form  and  construe  remedial  statutes  beneficially 
to  promote  the  ends  of  justice,  it  is  better  not  to  strain  estab- 
lished rules  of  construction,  but    to  leave    the    law    making. 
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power  to  preserve  to  the  personal  representative,  by  further 
legislation,  the  action  for  breach  of  promise  of  marriage,  if  it 
shall  be  deemed  wise  so  to  favor  it. 

Being  of  opinion  that  the  term  "  trespass  "  cannot  be  held 
to  include  this  cause  of  action,  it  must  abate. 

Cited  in  Noice,  Adm'r,  v.  Brown,  10  Vr,  571 ;  Tichenor  v.  Hayes,  12  Vr.  196- 


THE  STATE.  GRAHAM,  PROSECUTOR,  v.  THE  MAYOR,  &c.,  OF 
PATERSON. 

1.   The  72d  section  of  the  charter  of  1S61,  of  the  city  of  Paterson,  requires 

the  commissioners  to  assess  for  grading,  to  be  appointed  and  sworn  for 

each  particular  case. 
'2.   It  is  competent  for  the  legislature  to  authorize  the  expenses  of  grading 

a  street  to  be  assessed  upon  the  lands  fronting  upon  it,  in  proportion 

to  the  benefits  received. 

3.  This  expression  will  be  interpreted  to  mean  that  a  sum,  equal  in 
amount  to  tlie  peculiar  benefit  derived  from  the  sciieme,  shall  be 
assessed  upon  the  frontage,  in  proportion  to  the  advantage  resulting 
to  each  land  owner.  So  construed,  it  is  a  legitimate  exercise  of  the 
law  making  power. 

4.  If  tiie  area,  chosen  by  the  legislature,  is  so  small  that  the  benefits, 
which  flow  from  the  authorized  work,  are  not  equal  to  its  cost,  the 
enactment  will  furnish  no  lawful  authority  for  making  an  assessment 
in  excess  of  the  actual  benefits. 

■5.    An  improper  application  of  the  law  may  be  shown  under  the  act  of 

1871,  page  124. 
•6.    The  assessment  being  clearly  defective  and  illegal  in  this  case,  it  is 

set  aside,  although  the  prosecutors  have  been  guilty  of  laches  in  suing 

out  their  writ,  a  re-assessment  being  provided  for. 

7.  Under  the  act  of  1869,  p.  1288,  is  a  certiorari  a  writ  of  rigiit? 

8.  The  assessment  in  this  case  made  upon  an  erroneous  principle,  and  not 
graduated  by  the  benefit  imparted. 


On  certiorari.     In  matter  of  grading  Graham  avenue. 

Argued  at  November  Term,  1874,  before  Justices  Van 
"Syckel  and  Woodhull. 
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State,  Graham,  pros.,  v.  Mayor,  &c.,  of  Paterson. 
For  the  plaintiff,  G.  S.  Hilton  and  T.  D.  Hoxsey. 
For  the  defendants,  A.  B.  Woodruff. 

The  opinion  of  the  court  .was  delivered  by 

Van  Syckel,  J.  The  validity  of  the  assessment  for 
grading  a  section  of  Graham  avenue,  in  the  city  of  Paterson, 
is  the  subject  of  controversy  in  this  case.  The  counsel  of 
both  parties  agree  that  these  proceedings  were  instituted  under 
the  charter  of  1861,  and  have  argued  the  case  upon  that  basis. 
Conceding  this  to  be  true,  the  legality  of  the  proceedings  in 
the  case  depends  entirely  upon  their  conformity  to  the  pro- 
visions of  this  charter.  Section  177  of  the  charter  of  1869,. 
(Lmvs,  1869,  j).  770,)  provides  that  nothing  therein  contained 
shall  destroy,  impair  or  take  away  any  right  or  remedy 
acquired  or  given  by  any  act  or  part  of  act  thereby  repealed, 
and  all  proceedings  of  any  kind  whatever,  commenced  under 
any  such  former  act,  or  parts  of  any  such  act,  shall  and  may 
be  carried  on  and  completed,  in  all  respects,  in  the  same  man- 
ner and  with  the  same  effect  as  though  said  act  of  1869  hadl 
not  been  passed. 

Influenced  by  the  unreasonable  delay  of  the  prosecutor  in- 
suing  out  his  writ,  this  court  limited  the  operation  of  the 
certiorari  to  the  assessment,  and  we  will  not  now  consider 
any  objection  which  affects  the  validity  of  the  anterior  pro- 
ceedings, nor  determine  whether,  by  reason  of  their  manifest 
irregularity,  they  can  be  regarded  strictly  as  proceedings  under 
the  72d  section  of  the  act  of  1861. 

By  virtue  of  this  section,  (Laws,  1861,  p.  354,)  when  a 
street  is  graded,  the  mayor  and  aldermen  must  appoint  three- 
impartial  assessors  to  make  the  assessment  for  the  expense  of 
the  work  upon  property  fronting  on  the  street,  in  proportion 
to  the  benefits  received. 

The  minutes  of  the  board  show  that,  on  the  27th  of  No- 
vember, 1869,  Dynan,  Gerol,  and  AYarren,  who  made  thi& 
assessment,  were  elected  street  assessors.  This  was  a  general 
appointment  of  these  three  persons  to  the  position  of  street 
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assessors  for  the  city.  It  does  not  appear  when  the  memo- 
randmn,  "  York  street,"  in  pencil  mark,  on  the  margin  of  the 
minutes,  was  made,  and  that  cannot  materially  change  the 
character  of  the  resolution. 

The  power  and  duty  of  the  niayor  and  aldermen  was  to 
appoint  for  the  specific  purpose  of  making  the  assessment  for 
Graham  avenue,  three  impartial  assessors,  not  to  constitute  a 
board  of  assessors  generally,  to  act  in  all  cases. 

They  should  have  been  appointed  for  that  particular  case, 
and  sworn  accordingly,  under  the  82d  section. 

This  point  has  been  adjudicated  in  the  case  of  The  State  v. 
City  of  Hudson,  5  Dutcher  109,  under  a  similar  provision  in 
the  charter  of  that  city.  But  if  these  persons  had  been  duly 
ai)[)ointed  and  qualified  to  act  in  the  premises,  there  is  such 
infirmity  in  the  assessment  itself,  that  it  cannot  be  sustained. 
The  assessors  do  not,  in  their  report,  certify  that  they  imposed 
the  burden  in  proportion  to  the  benefits  received,  nor  does  it 
in  any  wise  appear  that  they  were  governed  by  a  correct  prin- 
ciple. On  the  contrary,  their  return  shows  that  they  arbitra- 
rily assessed  each  lineal  foot  of  frontage  in  an  equal  amount. 

Reference  to  a  few  of  the  many  adjudged  cases  in  this  state 
will  show  that  this  is  a  fatal  infirmity.  Town  of  Bergen  v. 
State,  3  Vroom  490;  State,  Evans,  pros.,  v.  Jersey  City,  6 
Vroom  381;  State,  Bramhall,  pros.,  v.  Bayonne,  6  Vroom 
476;  State,  Hampson,  ^yros.,  v.  Paterson,  7  Vroom  159; 
Staie,  Wilkinson,  pros.,  v.  Trenton,  7  Vroom  499. 

It  is  insisted  that,  under  the  authority  of  the  Agens  case, 
the  mode  prescribed  for  making  this  assessment  is  unconsti- 
tutional, and  that  no  valid  assessment  can  be  made  under  the 
authority  given.  The  argument  is,  that  it  is  not  competent 
for  the  legislature  to  authorize  an  assessment  to  be  limited  to 
the  lands  fronting  upon  the  street  to  be  improved,  in  propor- 
tion to  the  benefits  conferred,  but  that  it  must  in  terms  be 
made  to  embrace  all  lands  beneficially  affected  by  the  work. 
I  do  not  understand  any  expression  in  the  Agens  case,  or  in 
the  Tidewater  case,  so  to  limit  and  circumscribe  the  legisla- 
tive prerogative.     The  extent  of  the  territory  that  may  be 
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embraced  by  an  assessment  of  this  character,  is  within  legis- 
lative discretion ;  provided  always,  that  the  assessment  is 
limited  to  the  peculiar  benefits  received  by  those  upon  whom 
it  is  made  to  fall.  Authority  cannot  be  granted  to  lay  the 
imposition  arbitrarily,  or  in  excess  of  the  value  specially  im- 
parted by  any  public  undertaking.  Such  an  interpretation 
must  be  given  to  this  provision  as  will  validate  the  action  of 
a  co-ordinate  branch  of  our  government,  if  it  can  be  done 
without  violating  any  settled  rule  of  law. 

This  expression  of  the  legislative  will  may  be  fairly  under- 
stood to  mean,  that  a  sum  equal  in  amount  to  the  peculiar 
benefit  derived  from  the  scheme  shall  be  assessed  upon  the 
frontage  in  proportion  to  the  advantage  resulting  to  each 
land  owner.  So  construed,  the  mode  prescribed  for  laying 
this  burden,  is  a  legitimate  exercise  of  the  law-making  power. 
If,  in  putting  the  law  into  practical  operation,  it  shall  be 
ascertained  that  the  legislature  has  selected  a  district  so  cir- 
cumscribed, that  the  benefits  which  flow  from  the  authorized 
improvement  are  not  equal  to  its  cost,  the  enactment  would 
furnish  no  lawful  authority  to  make  an  assessment  in  excess 
of  actual  benefits. 

The  Drainage  Case,  in  6  Vroom  503,  is  authority  for  hold- 
ing that  the  words,  "  in  proportion  to  the  benefit  received," 
in  themselves  limit  the  assessment  to  the  extent  of  the  benefit 
received,  by  implication.  Otherwise  a  provision  that  the 
assessment  shall  be  imposed  on  all  lands  benefited  in  propor- 
tion to  the  benefit  received,  cannot  be  upheld,  for  it  is  obvious 
that,  in  such  case,  there  is  no  express  limitation  upon  the  right 
to  assess  the  whole  cost  on  the  lands  benefited,  where  the  cost 
exceeds  the  benefits. 

There  will  be  no  difficulty  in  ascertaining  under  the  act  of 
1871,  p.  ]  24,  when  injustice  has  been  done  by  the  misappli- 
cation of  the  mode  of  assessment.  These  laws  are  unconstitu- 
tional only  when  they  are  so  framed  that  they  take  private 
property  for  public  use  without  just  compensation.  So  long 
as  the  land  owner  receives  a  full  equivalent  for  all  he  is 
required  to  disburse  for  a  public  improvement,  no  principle  of 
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law  is  violated  by  the  fact  that  another,  who  may  be  benefited 
by  it,  is  not  within  the  range  of  the  assessment.  There  are 
many  cases  in  which  inequality  may  result  from  legislation, 
which  is  unquestionably  valid.  Absolute  equality  is  unat- 
iainable  in  distributing  the  public  burdens.  Want  of  equality 
may  be  addressed  as  an  argument  to  the  legislature  for  a 
change  of  the  law,  but  not  to  the  courts  as  a  ground  upon 
whicli  to  declare  the  law  unconstitutional. 

In  the  exercise  of  its  discretionary  jjower,  this  court  limited 
the  effect  of  the  writ  in  this  case  to  the  assessment,  on  the 
ground  that  property  owners  are  estopped  from  calling  in 
question  the  legality  of  proceedings  under  which,  with  notice  to 
them,  work  has  been  done  and  expense  incurred  by  the  public 
authorities  for  their  benefit,  without  any  objection  on  their 
part,  until  the  improvement  is  completed.  If,  in  such  case,, 
the  ordinance  under  which  the  work  is  directed  to  proceed  is 
set  aside,  the  entire  expense  must  fall  on  the  general  tax  levy. 
But  the  reason  for  this  rule,  which  should  be  vigorously 
applied,  does  not  extend  to  assessments  where  provision  is 
made  as  in  this  case  for  a  re-assessment.  State,  Wilkinson,  pros., 
V.  Trenton,  7  Vroom  506. 

Defects  in  proceedings  by  municipal  authority  under  which 
a  sale  and  conveyance  of  real  estate  has  been  made,  which 
were  formerly  available  in  an  action  of  ejectment,  since  the 
passage  of  the  act  of  1869,  p.  1238,  can  be  taken  advantage 
of  only  on  certiorari.  Under  this  act,  it  is  questionable 
whether  a  writ  of  certiorari,  if  applied  for  after  the  sale  and 
conveyance  of  the  relator's  property,  is  not  a  writ  of  right. 

The  language  used  by  the  framer  of  the  act,  that  the  pro- 
ceedings may  be  reviewed  by  ceHiorari  at  any  time,  indicate 
an  intention  not  to  deprive  the  citizen  in  any  case  of  a  remedy 
of  right  to  remove  from  his  way  a  conveyance  which  obstructs 
him  in  the  enjoyment  of  his  property,  and  which  Ijas  only  the 
form  and  not  the  substance  of  law  to  sustain  it. 

In  The  State,  Baxter,  pros.,  v.  Jersey  City,  7  Vroom  188,  Jus- 
tice Depue  said  that  he  thought  the  better  construction  was- 
that  with  respect  to  objections  available  in  ejectment,  the  owner 
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was  entitled  to  the  writ  of  certiorari  at  any  time,  and  that 
lapse  of  time  would  not  cure  such  defects.  This  assessment 
being  clearly  defective,  no  useful  end  will  be  gained  by  dis- 
missing the  writ  and  subjecting  the  prosecutor's  property  to 
a  sale  to  satisfy  it,  and  thus  compel  him  to  resort  to  the 
expense  and  circuity  of  a  new  certiorari,  in  the  consideration 
of  which  lapse  of  time  cannot  have  the  same  healing  influence. 
Undoubtedly,  where  the  writ  is  not  prosecuted  in  aid  of  an 
action  of  ejectment,  and  the  prosecutor  has  not  acted  with 
sufficient  promptness,  this  court  has  power  to  dismiss  it  when- 
ever the  particular  circumstances  of  any  individual  case  render 
it  just  and  equitable  to  do  so.  The  fact  that  a  re-assessment  is 
provided  for  will  be  a  persuasive  reason  for  retaining  the  writ 
and  passing  upon  the  merits  of  the  controversy.  My  conclu- 
sion is  that  the  entire  assessment  for  grading  Graham  avenue 
should  be  set  aside.  Counsel  may  apply  during  the  term  for 
the  appointment  of  commissioners  to  re-assess. 

Cited  in  State,  Eyerson,  v.  Passaic,  9  Vr.  172 ;  State,  Spear  v.  Perth  Am- 
boy,  9  Vr.  428 ;  State  v.  West  Orange,  10  Vr.  455  ;  State,  Alden,  v.  Newark, 
11  Vr.  94 ;  State  v.  Road  Comm'rs,  12  Vr.  88  ;  State  v.  Jersey  Cily,  13  V\ 
351. 


THE  STATE,  EVANS  ET   AL.,  PKOSECUTORS,  v.   ECKERSON, 
COLLECTOR. 

Construction  of  the  act  entitled,  "  an  act  creating  a  county  board  of  com- 
missioners of  appeal  in  cases  of  taxation,  and  for  equalizing  assess- 
ments for  taxes  in  the  county  of  Hudson,"  approved  April  4th,  1873. 


On  certiorari. 

Argued  at  November  Term,  1874,  before  Justices  Van 
Syckel  and  Woodhull. 

For  the  prosecutors,  /.  Flemming. 

For  the  defendant,  /.  C.  Besson. 
Vol.  VIII.  2  b 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  determination,  in  this  case,  involves 
the  construction  of  the  act  entitled,  "  an  act  creating  a  county 
board  of  commissioners  of  appeal  in  cases  of  taxation,  and  for 
equalizing  assessments  for  taxes  in  the  county  of  Hudson," 
approved  April  4th,  1873.     {Laws,  1873,  p.  794.) 

The  draftsman  of  this  act  has  succeeded  in  making  its 
purpose  very  obscure  in  some  of  its  provisions. 

In  Trask  v.  Carragan,  Collector,  ante  p.  264,  this  court  held 
that  the  power  of  this  board  of  commissioners  to  act  is  limited 
to  the  single  instance  when  it  shall  appear  that  the  value  of 
property,  contained  in  any  duplicate,  is  relatively  less  than 
the  value  of  other  property  in  the  county,  and  that  the  board 
must  adjudge  that  such  inequality  exists  before  they  can  pro- 
ceed. 

When  this  conclusion  has  been  reached,  the  4th  section 
authorizes  this  board,  for  the  purpose  of  taxing  and  adjusting 
the  proportion  of  quota  of  each  duplicate,  and  for  no  other, 
to  add  to  the  valuations  therein  such  percentage  as  shall 
appear  just  and  equitable,  or  to  increase  or  diminish  the 
valuation  of  any  particular  piece  of  property ;  such  increase 
or  diminution  to  be  made,  and,  if  the  commissioners  deem 
best,  after  the  examination  of  witnesses.  For  this  purpose 
the  commissioners  meet  on  the  first  Monday  in  June,  and  the 
5th  section  requires  the  several  assessors  to  attend  before  them, 
for  the  space  of  ten  days,  to  aid  them  at  arriving  at  a  fair 
adjustment  of  values  throughout  the  whole  county.  If  the 
board  shall  deem  it  proper,  in  order  to  adjust  the  quota,  to 
increase  the  assessment  of  any  individual  tax  payer,  section  8 
requires  five  days'  notice  to  the  person  interested  to  appear 
and  show  cause  why  the  assessed  value  of  his  property  shall 
not  be  increased ;  but,  if  the  adjustment  is  effected  by  adding 
an  e(j[ual  percentage  to  the  entire  duplicate,  the  8th  section 
does  not  apply. 

In  the  latter  case,  afto*  the  assessment  abstracts  are  returned 
to  the  several  assessors,  notice  must  be  served,  as  provided  by 
the  6tli  section  ;  the  proviso  in  the  latter  part  of  this  section 
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is  repugnant,  incongruous  and  void.  When  all  the  appeals 
have  been  heard  and  decided,  and  all  the  values  corrected  on 
the  assessors'  abstracts  of  ratables,  the  9th  section  directs  the 
board  of  commissioners  to  make  the  apportionment  of  state 
and  county  tax,  and  after  the  apportionment  is  made  to  return 
the  book  to  the  assessors. 

These  proceedings,  on  the  part  of  this  board,  dispense  with 
the  meeting  of  the  county  board  of  assessors,  whose  meeting 
on  the  first  Monday  in  September,  under  the  general  tax  law, 
is  abolished. 

The  16th  section  provides  that  the  several  bodies  or  boards, 
known  as  commissioners  of  appeal  in  cases  of  taxation,  as 
now  constituted,  shall  be  retained  in  full  force,  and  be  author- 
ized to  hear  and  determine  all  appeals  in  cases  of  taxation,  as 
heretofore.  From  these  recitals  it  appears  that  the  principal 
-object  of  this  act  is  to  establish  the  quota  that  each  township 
must  contribute  toward  the  state  and  county  taxes,  as  to  which 
the  adjustment  of  this  special  board  is  final  and  conclusive 
upon  the  township,  if  made  in  due  form. 

After  this,  when  the  commissioners  of  appeal  in  cases  of 
taxation  meet  on  the  fourth  Tuesday  of  November,  in  each 
township,  every  tax  payer  has  his  right  of  appeal  from  the 
valuation  of  his  property,  as  it  then  stands  upon  the  assessor's 
duplicate.  This  valuation  the  commissioners  of  appeal  may 
increase  or  diminish,  according  to  the  circumstances,  in  pur- 
■suance  of  the  provisions  of  the  general  tax  law,  but  they 
cannot  disturb  the  quota  of  state  and  county  tax,  which  has 
been  apportioned  to  the  township  by  the  special  board. 

Under  the  reading  of  the  act,  the  assessment  against  the 
prosecutors  must  be  reduced  to  the  sum  of  §33,000,  the 
amount  of  the  original  valuation  by  the  assessors,  because  it 
was  raised  to  the  sum  of  §52,000  by  the  special  board  of 
commissioners,  without  giving  the  prosecutors  the  notice 
required  by  the  8th  section. 

Cited  in  Bayonne  v.  Comm'rs  of  Appeal,  17  Vr.  98. 
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THE  STATE,  M'CLOSKY,  PKOSECUTOR,  v.  CHAMBERLIN   ET 
AL.,  COMMISSIONERS,  <&c. 

1.  A  surface  tax  on  a  drainage  district  for  the  purpose  of  defraying  the 
expense  of  running  and  maintaining  engines  whicli  are  part  of  a 
sewerage  system,  cannot  be  sustained  as  an  assessment,  because  It  is  not 
graduated  by  tiie  benefit  imparted  to  the  land  to  be  assessed  ;  nor  can 
it  be  maintained  imder  the  taxing  power,  where  the  drainage  district 
is  not  co-extensive  with  tiie  political  or  municipal  district  of  which  it 
is  a  part.     It  must  be  made  to  fall  upon  the  entire  political  district. 

2.  A  taxing  act  is  fatally  defective  if  the  legislature  does  not  designate 
the  property  out  of  which  it  is  to  be  made,  and  prescribe  a  mode  for 
enforcing  it. 

3.  The  act  to  establish  a  system  of  sewerage  in  this  case  being  unconsti' 
tutional  as  to  some  of  its  provisions,  so  that  the  scheme  adopted  cannot 
be  made  available,  the  undertaking  will  be  arrested  in  its  incipient 
stage. 

4.  This  is  not  a  case  in  which  the  unconstitutional  features  of  the  law^ 
may  be  rejected,  and  the  work  allowed  to  proceed  under  parts  of  it 
which  are  valid. 


On  certiorari. 

Argtied  at  November  Term,  1874,  before  Justices  Van. 
Syckel  and  AVoodhull. 

For  the  plaintiff,  J.  Dixon. 

For  the  defendant,  /.  C.  Besson. 

The  opinion  of  the  court  was  delivered  by 

Vax  Syckkl,  J.  By  an  act  of  the  legislature,  approved 
March  27th,  1874,  (Laics,  1874,  p.  559,)  parts  of  the  city  of 
Hoboken  and  the  town.'^hip  of  Weehawken  were  divided  into 
two  drainage  districts,  and  a  board  of  commissioners  was  con- 
stituted, with  power  to  construct  in  said  districts  such  main 
and  lateral  .sewers  as  will  effectually  drain  the  same. 

The  plan  adopted  by  this  act  is  the  making  of  deep  sewers- 
out  of  which  the  sewage  water  is  to  be  pumped  by  steam 
power. 
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On  the  10th  day  of  September  last  the  commissioners 
^entered  into  a  contract  for  the  execution  of  the  work,  and  ou 
the  19th  day  of  the  same  month  a  certiorari  was  sued  out  to 
remove  their  proceedings  into  this  court. 

The  objections  taken  to  the  validity  of  these  proceedings 
are  fundamental,  and  the  question  is  made  whether  this  law 
can  be  enforced  in  any  manner  as  it  is  now  framed. 

It  is  insisted  in  the  first  place  that  there  is  such  uncertainty 
in  regard  to  what  commissioners  shall  exercise  the  granted 
powers,  that  the  act  is  inoperative. 

The  act  of  1873,  (p.  799,  §  1,)  to  which  the  act  in  ques- 
tion is  a  supplement,  provides  that  Charles  Chamberlin,  John 
Reid  and  John  Frost  shall  be  the  commissioners  to  construct 
a  main  sewer  and  such  lateral  sewers  as  may  be  necessary  in 
Hoboken  and  Weehawken.  Section  1  of  the  act  of  1874, 
-appoints  the  same  commissioners  named  in  the  act  of  1873, 
and  by  its  14th  section  provides  that  the  number  of  commis- 
sioners shall  be  increased  from  three  to  five,  and  that  for  this 
purpose  two  shall  be  nominated  by  the  mayor  and  confirmed 
by  the  council,  in  addition  to  those  specified  in  the  act  of 
1873,  the  said  commissioners  to  hold  office  respectively  for 
the  term  of  one,  two,  three,  four  and  five  years,  to  be  deter- 
mined by  ballot  among  themselves.  Reading  these  two  acts 
together,  it  is  clear  that  authority  to  execute  the  proposed 
improvement  is  vested  in  the  three  commissioners  named  in 
the  act  of  1873,  and  the  two  to  be  appointed  by  virtue  of  the 
14th  section  of  the  act  of  1874. 

The  other  objections  to  the  validity  of  the  act  are  based 
upon  the  alleged  absence  of  any  legal  provision  in  it  for  meet- 
ing the  necessary  cost  of  the  enterprise.  The  proposed  im- 
provement will  be  a  costly  one,  and  therefore  the  system 
provided  to  raise  the  funds  to  pay  for  it  is  of  primary  im- 
portance. 

The  methods  of  raising  money  prescribed  by  the  act  are 
four-fold. 

First,  by  surface  tax  in  each  drainage  district  for  the  pur- 
pose of  defraying  the  expenses  of  running  and  maintaining 
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engines  and  pumps,  which  surface  tax  is  to  be  uniform  on 
every  lot  of  twenty-five  by  one  li  unci  red  feet,  or  for  a  larger 
or  smaller  lot,  according  to  the  surface  thereof. 

As  a  special  tax  or  assessment  which  embraces  the  property 
benefited,  this  cannot  be  sustained.  It  is  arbitrarily  fixed  by 
the  legislature,  and  is  not  graduated  or  limited  by  the  benefit 
received.  Nor  can  it  be  maintained,  as  the  ordinary  or  gen- 
eral tax  which  is  imposed  on  all  persons  or  property,  for 
which  the  tax  payer  is  supposed  to  receive  in  compensation 
the  protection  which  government  affords  to  his  life,  liberty 
and  property,  and  incidentally  an  increase  in  the  value  of  his 
possessions. 

The  proposition  that  the  power  of  the  legislature  over  the 
subject  of  taxation  is  unlimited,  must  be  understood  with 
some  qualifications.  This  essential  attribute  of  government,, 
when  abused,  becomes  usurpation,  so  that  any  unlawful  as- 
sumption of  power  under  it  may  be  successfully  resisted.  Of 
necessity,  the  discretion  in  the  choice  of  ways  and  means  for 
supplying  the  public  treasury  must  be  very  wide,  and  it  will 
be  much  easier  to  state  instances  in  M^hich  the  attempt  to  exer- 
cise it  would  be  an  encroachment,  than  to  define  with  pre- 
cision the  scope  and  extent  of  the  power  itself.  The  legislature 
may  establish,  at  discretion,  special  taxing  districts,  but  within 
the  territory  so  selected,  a  just  standard  of  taxation  must  be 
adopted. 

In  The  State,  ex  rel.  Trustees,  &c.,  v.  Readington,  7  Vroom 
66,  this  court  did  not  intend  to  give  its  sanction  to  the  doc- 
trine that  the  power  of  the  legislature  in  this  direction  M'as 
without  limitation. 

In  The  State,  Agens,  pros.,  v.  Newark,  the  Chief  Justice  very 
clearly  expressed  his  view  to  be,  that  "  the  legislative  right  to^ 
select  the  subject  of  taxation  is  limited,  and  the  power  of  selec- 
tion cannot  be  contracted  to  narrower  bounds  than  the  political 
district  within  which  it  is  to  oj^erate."  If  this  is  not  regarded 
as  the  extent  to  which  the  exaction  can  be  enforced,  it  would 
be  competent  for  the  legislature  to  constitute  a  taxing  district 
of  the  territory  within  a  radius  of  five  hundred  feet  of  the 
public  buildings  of  a  municipality,   ujion  which  the  entire 
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cost  of  lighting,  repairing,  and  maintaining  such  buildings 
should  annually  fall,  and  lands  to  the  depth  of  one  hundred 
feet  on  either  side  of  a  street  might  be  formed  into  an  im- 
provement district,  upon  which  the  expense  of  grading, 
paving,  and  improving  the  street  could  be  imposed  without 
regard  to  any  special  benefit  to  be  derived  from  the  work. 
Thus,  if  the  legislative  will  is  untrarameled  by  the  simple 
device  of  creating  a  taxing  district  out  of  any  area,  however 
small,  private  property  within  it  might,  without  any  regard 
to  resulting  advantage,  be  confiscated  under  the  form  of  ordi- 
nary or  general  taxation,  and  the  protection  which  it  has 
heretofore  been  supposed  our  fundamental  law  secured  to  in- 
dividual property'  rights,  and  wdiich  has  so  frequently  been 
recognized  and  enforced  by  our  courts,  would  be  swept  away. 

The  district  over  which  the  law  now  under  examination 
is  to  operate,  is  not  co-extensive  with  the  political  or  muni- 
cipal division  of  the  state,  of  which  it  is  a  part.  The 
proposed  scheme  is  primarily  for  the  public  welfare,  and  in- 
cidentally for  the  benefit  of  the  land  owner.  Its  cost,  to  the 
extent  of  the  special  value  imparted  to  the  lands  within  this 
district  might,  under  proper  provision  for  the  purpose,  be 
assessed  upon  it ;  whatever  is  in  excess  of  that  must,  in  the 
exercise  of  the  general  taxing  power,  be  thrown  upon  the 
entire  political  district.  This  is  a  most  salutary  rule,  free 
from  any  difficulty  in  its  application,  and  is  essential  to  secure 
to  private  property  immunity  against  oppression. 

The  authority  granted  by  our  school  law  to  school  districts 
to  raise  money  by  taxation  to  build  school  houses,  and  main- 
tain free  schools,  which  has  been  exercised  so  long,  without 
challenge,  is  apparently  in  conflict  with  this  doctrine,  and,  if 
it  can  be  defended,  must  be  regarded  as  an  exceptional  case. 
The  extent  of  this  power  it  is  not  necessary  to  discuss — it  is 
sufficient  to  say,  that  it  is  not  absolute,  for  it  will  be  con- 
ceded that  the  assessment  of  one  school  district,  for  the 
exclusive  benefit  of  another,  would  be  a  palpable  trespass 
upon  the  rights  of  private  property. 

The  second  mode  of  raising  money  is  by  special  tax  on  the 
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drainage  districts  in  proportion  to  the  amount  expended  in 
each  for  the  purpose  of  paying  interest  on  the  bonds  and  im- 
provement certificates  issued  to  buy  engines,  pumps,  building 
and  all  other  drainage  implements,  and  for  constructing  the 
main  sewers.  The  mayor  and  common  council  are  authorized 
to  levy  this  tax. 

There  is  no  expression  of  the  legislative  will  by  which  it 
appears  whether  this  tax  is  to  be  levied  on  the  lands  within 
the  district,  or  on  the  personalty,  or  on  both.  Nor  is  any 
machinery  provided  by  which  the  mayor  and  council  may 
enforce  the  levy.  These  are  fatal  defects  in  a  taxing  act.  The 
legislature  must  designate  the  property  out  of  which  the  im- 
position is  to  be  raised,  and  prescribe  the  mode  in  which  it 
may  be  collected.  Besides  these  imperfections  the  enactment 
is  radically  faulty  in  attempting  to  confine  this  burden  to  the 
drainage  district.  State,  Gaines,  pro.s-.,  v.  Hudson  County 
Avenue  Comers,  ante  p.  12;  State,  Ag ens,  pros.,  v.  Mayor,  &c., 
of  Newark,  post. 

The  6th  section  authorizes  the  commissioners  of  assessment 
to  assess  upon  the  district  drained  the  Avhole  cost  of  complet- 
ing the  main  sewer  and  the  pumping  works,  and  section  7 
empowers  them  to  make  a  like  assessment  for  cost  of  the 
lateral  sewers.  Neither  of  these  sections  contains  the  elements 
of  a  constitutional  assessment,  and  unless  they  are  supple- 
mented by  other  legislation,  limiting  the  burden  to  the  benefits 
flowing  from  the  enterprise,  the  relators  can  successfully  invoke 
judicial  interference  to  prevent  the  enforcement  of  the  law. 

Sections  6  and  7  direct  the  commissioners,  after  the  work 
is  completed,  to  ascertain  the  whole  cost  and  certify  the  same 
with  a  list  of  the  property  drained  to  the  commissioners  of 
assessments  for  street  improvements  in  Hoboken,  who  shall 
proceed  to  make  the  assessment  upon  the  district  drained. 

These  commissioners  of  assessments  for  street  improvements 
are  appointed  by  virtue  of  the  17th  section  of  the  act  of  1871, 
(Laios,  1871,  p.  1421,)  which  directs  that  said  commissioners 
shall  make  all  assessments  hereafter  to  be  made  for  improve- 
ments in  said  city  in  the  manner  directed  in  the  act  to  which 
it  is  a  sui)plement,  and  the  several  supplements  thereto. 
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The  charter  of  the  city  of  Hoboken,  {Lawn,  1855,  p.  448,) 
^by  its  52d  section,  provides  that  all  assessments  for  improve- 
ments shall  be  made  upon  and  paid  by  the  lands  and  real 
•estate  benefited  by  the  same,  in  proportion  to  the  benefit 
received. 

Reading  these  acts  together,  a  constitutional  mode  is  pointed 
out  for  ultimately  paying  for  the  construction  of  tlie  main 
and  lateral  sewers  and  the  pumping  Avorks,  but  no  legal 
method  is  provided  for  meeting  the  expense  of  running  and 
maintaining  the  engines  and  pumps,  which  will  be  a  con- 
tinuing, perpetual  tax,  nor  for  that  part  of  the  cost  of  con- 
struction, which,  under  section  5,  is  to  be  imposed  on  the 
drainage  district  in  the  form  of  interest  on  the  improvement 
bonds  until  such  time  as  an  assessment  can  be  made  under 
the  subsequent  sections.  Under  the  rule  that  the  unconstitu- 
tional features  of  a  law  may  be  rejected,  and  the  valid  parts 
be  permitted  to  stand,  can  the  defendants  be  allowed  to  carry 
on  this  undertaking  to  its  completion,  and  thus  create  a  lien 
on  the  lands  within  the  district  to  the  extent  of  its  cost?  The 
difficulties  in  the  way  of  adopting  this  view  cannot  be  sur- 
mounted. The  testimony  shows  that  the  sewer  to  be  con- 
structed is  of  such  character  that  engines  and  pumps  are 
necessary  to  its  utility,  and  that  unless  such  engines  and 
pumps  are  run  and  maintained,  the  scheme  will  be  wholly 
unavailable.  The  system  of  sewerage,  by  reason  of  these  ini- 
j)erfections,  being  utterly  unprofitable,  and  the  commissioners 
having  no  ability  to  utilize  it,  as  the  law  now  is,  no  assess- 
ment could  justly  be  made  under  the  6th  and  7th  sections  of 
the  act  in  question.  Nor  can  it  be  presumed  that  the  legis- 
lative will  would  be  carried  out  by  rejecting  the  unconstitu- 
tional clauses,  and  allowing  the  work  to  proceed.  The  legis- 
lature considered  and  passed  upon  the  system  as  an  entirety, 
with  the  design  of  establishing  a  thorough  and  effective 
drainage.  To  ascribe  to  it  the  intention  of  enabling  so  heavy 
3i  burden  to  be  laid  upon  the  relators,  when  a  vital  part  of 
the  law,  which  has  been  enacted,  is  void,  would  be  unauthor- 
ized. The  scheme,  so  far  as  it  could  be  promoted,  under  the 
power  legally  conferred,  wouKl  be  practically  useless.     The 
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autliority  given  by  the  act  to  assess  is  based  upon  the  grant 
of  power  to  perfect  the  enterprise  as  an  entirety ;  the  latter 
failing  in  a  material  respect,  the  former  cannot  attach.  The 
right  to  assess  is  not  granted  until  the  plan  adopted  is  com- 
plete in  all  its  parts.  Tiiis  seems  to  be  the  only  just  inter- 
pretation of  the  legislative  will.  Where,  as  in  this  case,  the 
scheme  entered  upon  cannot  be  fully  executed  and  perfected 
to  any  beneficial  end  under  the  existing  law,  property  rights 
should  not  be  oppressed  with  heavy  taxation  and  be  com- 
pelled to  run  the  risk  of  a  further  legislative  grant,  which 
may  never  be  accorded.  I  do  not  intend  to  say  that  a  system 
of  drainage,  which  requires  no  application  of  power  to  effect 
its  flowage,  cannot  be  constructed  under  this  enactment,  but 
that  the  defendants  having  adopted  a  system,  which  the  act 
gives  them  no  legal  power  to  make 'available  for  any  useful 
purpose,  the  project  should  be  arrested  in  its  incipient  stage. 
In  matter  of  application,  &c.,  between  Loioer  Chatham  and 
Little  Falls,  6  Vroom  501. 

The  proceedings  in  this  case  must  be  set  aside,  with  costs. 

Cited  in  State,  Baldidn  v.  Fuller,  10  Vr.  581 ;  State,  Watrous  v.  Elizabeth^ 
11  Vr.  280;  Slate  v.  Enylewood,  12  Vr.  156;  Morgan  v.  Comptroller,  15  Vr. 
573 ;  Kcan  v.  Driggs  D.  Co.,  16  Vr.  99 ;  Reid  v.  Wiley,  17  Vr.  474 ;  Thmp- 
son  V.  Wiley,  17  Vr.  479. 


THE  STATE,  JOHN  H.  VAN  CLEEF,  PROSECUTOR,  v.  THE  COM- 
MISSIONERS OF  STREETS  AND  SEWERS  OF  NEW  BRUNS- 
WICK. 

If  a  writ  of  certiorari  is  not  served  on  or  before  its  return  day,  it  loses^ 
vitality,  and  ceases  to  operate,  and  cannot  be  revived  by  rule  of  court 
taken  after  such  return  day. 


On  motion  to  quash  writs. 

Argued   at   November  Term,  1874,  before  Justices  Van 
Syckki.  and  "Woodhull. 
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For  the  motion,  A.  V.  Schenck. 

Contra,  J.  Dixon. 

The  opinion  of  the  coart  was  delivered  by 

Van  Syckel,  J.  The  writ  of  certiorari,  in  this  case,  was 
returnable  on  the  first  Tuesday  of  June,  1874.  For  some 
reason,  which  does  not  appear  in  the  proceedings,  the  writ 
was  not  served.  Counsel  stated  on  the  argument,  and  it  was 
not  denied,  that,  by  mistake,  it  was  served  on  the  wrong, 
person.  Ou  the  8th  day  of  July,  1874,  and  after  the  return, 
day  of  the  writ,  a  rule  was  granted  by  this  court,  ordering; 
the  writ  to  be  served,  and  a  return  made  thereto. 

The  defendants,  by  their  counsel,  moved  to  discharge  this 
rule  as  improvidently  granted,  and  to  quash  the  writ.  It  is- 
a  well  settled  rule,  that  all  writs  must  be  executed  on  or 
before  their  return  day.  It  was  impossible  for  the  defendants- 
to  obey  the  mandate  of  the  writ,  unless  it  was  served  before- 
its  return  day.  The  writ  is  in  full  force,  from  its  teste  until 
the  close  of  the  day  on  which  it  is  returnable ;  after  that  time,, 
unless  served,  it  loses  its  vitality,  and  ceases  to  operate. 

In  Wood  v.  lAde,  4  Crunch  180,  Chief  Justice  Marshall 
held  that,  if  a  writ  of  error  was  not  served  until  after  the 
return  day,  the  service  would  be  void. 

The  rule  of  the  common  law  undoubtedly  is  that,  if  the- 
service  cannot  be  made,  or  is  not  made  on  or  before  the  return 
day,  it  is  necessary  to  sue  out  a  new  process.  1  Tidd's  Pr.. 
90;  1  Arch.  Pr.  71,  260;  Whale  v.  Fuller,  1  H.  Bl.  222; 
Smith  V.  3Iuller,  3  T.  E.  624. 

A  writ  not  served  is  dead,  after  the  return  day  passes,  and 
the  cause  is  out  of  court.  Bwin  v.  Thomas,  2  Johns.  190; 
3Iiller  v.  Gregory,  4  Cowp.  504 ;  State  v.  Kennedy,  3  Harr, 
22 ;  Mathews  v.  Warne,  6  Halst  295. 

In  the  case  last  cited,  the  court  say  that  the  utmost  leugtli 
of  time  that  the  law  allows  for  executing  a  writ  is  the 
day  whereon  it  is  returnable.  The  sheriiF  has  no  power  over 
any  goods  but  such  as  he  levied  his  execution  upon.     In  case 
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of  the  first  seizure  proving  insufficient,  the  creditor  must  sue 
out  an  alias,  whicli  is  sufficient  evidence  of  the  sheriff's 
inability  to  levy  under  the  old  writ  after  its  return  is  out. 

There  are  many  cases  where  irregularities  in  pro  ess,  which 
did  not  render  it  void,  but  only  voidable,  have,  in  the  discre- 
tion of  the  court,  been  amended ;  but  this  has  been  done 
while  the  writ  was  still  in  life,  and  not  for  the  purpose  of 
enabling  a  service  of  the  writ  to  be  made  after  its  return  day 
had  passed. 

The  rule  upon  this  subject  was  distinctly  stated  in  The 
■State  V.  Kennedy,  3  Harr.  22,  where  it  was  held  that,  if 
service  of  a  certiorari  was  not  made  on  or  before  the  return 
day,  it  was  void,  and  that  after  the  return  day  the  court  could 
not  resuscitate  the  writ.  It  is  insisted  that,  under  this  case, 
the  amendment  may  be  made,  if  applied  for  at  any  time 
during  the  term  to  which  the  writ  is  returnable ;  but  the  case 
will  not  bear  this  construction. 

The  distinction  drawn  between  cases  where  the  court  may 
exercise  its  discretion  in  aid  of  the  prosecutor,  and  where  it 
may  not,  is  whether  the  writ  is  in  esse,  or  has  absolutely  spent 
its  force.  In  the  case  now  under  consideration,  unless  the 
w-rit  may  be  considei'ed  as  returnable  at  any  time  during  the 
whole  term,  it  was  as  dead  after  the  return  day  specified  in  it, 
as  it  would  have  been  after  the  term  had  passed.  No  reason 
can  be  perceived  why,  if  the  court  could  receive  this  writ  at 
any  time  during  the  term,  the  same  power  might  not,  in  their 
discretion,  be  exercised  at  any  subsequent  term. 

It  has  never  been  supposed  that,  by  rule  of  court,  authority 
could  be  granted  to  levy  an  execution  later  in  term  than  the 
return  day,  and  to  hold  that  process  returnable  at  a  particular 
day  m  term,  can  be  regarded  as  returnable  at  any  time  during 
such  term,  would  lead  to  an  entire  change  in  what  has  been 
understood  to  be  the  settled  practice  of  our  courts.  It  may 
be  that  this  court  could  look  through  the  mere  form,  and 
regard  the  ])roceeding  as  a  new  M'rit  granted  on  the  day  the 
Tule  was  applied  for,  but  this  would  not  relieve  the  prosecutor 
in  this  case,  inasmuch  as  it  was  too  late,  at  that  time,  to  prose- 
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cute  a  certiorari  under  the  act  authorizing  the  proceedings 
M'hich  have  been  certified. 

In  Kirby  v.  Coles,  2  Green  576,  a  certiorari  directed  to  the 
Orphans  Court  of  Gloucester  county,  was  extended  by  a  rule 
applied  for  at  the  term  to  which  it  was  returnable,  (February 
Term,  1835.) 

This  case  has  been  referred  to  as  an  authority  for  extending 
the  return  day,  or  time  for  service  and  return,  if  applied  for 
at  any  time  during  the  term.  In  The  State  v.  Kennedy,  the 
court,  referring  to  the  rule  granted  in  Kirby  v.  Coles,  as  an 
unusual  proceeding,  and  of  doubtful  propriety,  manifestly  did 
not  regard  it  as  breaking  in  upon  the  rule,  that  a  writ  is 
void,  if  not  served  on  or  before  its  return  day.  Reference  to 
the  minutes  of  the  court  will  show  that  the  rule  entered  in 
the  case  last  named  is  not  dated,  and  it  may  be  presumed  that 
the  application  was  made  to  the  first  day  of  term.  It  does. 
not  appear  that  the  motion  was  resisted,  or  that  the  question, 
raised  in  this  case  was  suggested  to  the  court.  Any  loss  that 
may  fall  upon  the  prosecutors,  must  be  attributed  to  their 
own  laches,  and  not  to  any  undue  rigor  in  this  rule  of  practice. 

In  my  opinion,  the  rule  heretofore  granted,  should  be  set 
aside,  and  the  writ  quashed. 

Cited  in  State,  Chambers  v.  Dwyer,  12  Vr.  94  ;  McCracken  v.  Richardson,, 
17  Vr.  52. 


THE  STATE,  THE  WARREN  MANUFACTURING  COMPANY,. 
PROSECUTORS,  v.  CHARLES  WARFORD,  COLLECTOR  OF 
TAXES  OF  THE  TOWNSHIP  OF  ALEXANDRIA,  IN  THE 
COUNTY  OF  HUNTERDON. 

1.  Where  the  real  estate  of  a  corporation  is  situate  partly  in  one  town- 
ship and  partly  in  another,  and  is  occupied  by  the  corporation,  it  will 
be  subject  to  taxation  in   the  townsliip  where  the  corporation  resides. 

2.  The  residence  of  the  corporation,  for  the  purposes  of  taxation  of  its- 
real  estate,  will  be  in  the  township  in  which  their  principal  oflBce  is. 
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On  certiorari. 

Argued  at  November  Term,  1874,  before  Justices  Van 
Syckel  and  Woodhull. 

For  the  plaintiff,  /.  G.  Shipman. 

For  the  defendant,  /.  N.  Voorhees  and  A.  G.  Rickey. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  Warren  Manufacturing  Company 
•was  incorporated  by  an  act  of  the  legislature  of  this  state, 
approved  March  11th,  1873.  {Laws,  1873,  p.  1040.)  The 
subscribers  to  the  stock  paid  the  full  amount  of  their  sub- 
-scription  by  conveying  to  the  company,  by  deed,  dated  May 
12th,  1873,  about  three  hundred  and  twenty -five  acres  of 
land,  with  its  buildings,  machinery,  dam  and  raceway.  The 
buildings  are  in  the  township  of  Alexandria,  in  the  county  of 
Hunterdon,  the  lands  partly  in  said  township  of  Alexandria 
and  partly  in  the  township  of  Greenwich,  in  the  county  of 
Warren. 

The  corporators  met  on  the  12th  of  May,  resolved  to  open 
books  of  subscription  to  the  capital  stock  on  the  13th,  and  to 
organize  by  the  election  of  its  officei's  on  the  24th. 

The  organization  was  perfected  accordingly,  but  the  com- 
jiany  was  not  prepared  to  enter  upon  the  business  of  manu- 
facturing until  sometime  in  the  following  July. 

In  May,  1873,  the  company  was  assessed  in  the  township 
of  Alexandria  for  all  its  real  estate  and  mills,  and  a  like 
assessment  was  imposed  in  the  township  of  Greenwich.  The 
assessment  in  Alexandria  is  certified  into  this  court  for  review. 
The  prosecutors  offered  some  evidence  to  show  that  their  prin- 
cipal office  was  in  the  township  of  Greenwich.  Conceding  that 
they  have  successfully  established  that  fact,  can  this  assess- 
ment be  sustained  ? 

The  5th  section  of  the  incorporating  act  provides  "  that  the 
stock  or  property  of  said  company,  of  whatsoever  nature  or 
kind,  shall  be  deemed  personal  estate,  and  shall  be  transfera- 
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ble  in  such  manner  as  shall  be  prescribed  by  the  by-laws  of 
said  corporation." 

This  section,  it  is  claimed,  converts  the  real  estate  into 
personalty  for  the  purposes  of  taxation,  and  brings  it  within 
the  operation  of  the  7th  section  of  the  act  of  April  11th,  1866, 
{Nig.  Dig.,  p.  952,  pi.  89,)*  making  it  taxable  in  that  town- 
ship where  the  principal  office  is.  This  provision,  which  is 
contained  in  many  charters,  can  have  no  influence  upon  the 
mode  of  levying  taxation  under  our  general  tax  law ;  it  was 
designed  simply  to  authorize  the  corporate  body  to  prescribe 
a  method  in  which  its  stock  might  be  made  transferable.  As 
between  the  shareholder  and  his  transferee,  his  interest  in  that 
part  of  the  valuable  assets  of  the  company,  which  is  repre- 
sented by  the  real  estate,  would  pass  by  an  assignment  of  the 
certificate  of  stock,  but  so  far  as  the  corporation  itself  is  con- 
cerned, its  real  estate  is  not,  by  force  of  this  act,  converted 
into  personalty,  and  no  one  would  suppose  that  it  could  be 
alienated  by  the  company  unless  it  adopted  the  forms  which 
are  ordained  for  the  conveyance  of  real  estate. 

The  15th  section  of  the  act  of  1866  {Nix.  Big.  954)t  subjects 
all  private  corporations,  except  those  enumerated,  to  assess- 
ment and  taxation  at  the  full  amount  of  their  capital  stock 
paid  in,  and  accumulated  surplus,  and  the  23d  section  pro- 
vides that  the  real  estate  of  such  corporations  shall  be  as.sessed 
to  the  corporation  in  the  township  or  ward  in  which  said  real 
estate  is  located,  in  the  same  manner  as  the  real  estate  of  indi- 
viduals. The  intention  of  the  legislature  to  be  drawn  from  the 
two  sections  last  referred  to,  when  read  in  connection  with  the 
7th  section,  clearly  is,  that  while  corporations  are  to  be  taxed 
upon  the  basis  of  their  capital  stock  and  accumulated  surplus, 
where  their  principal  office  is  located,  so  much  of  their  capital 
and  surplus  as  is  represented  by  real  estate  shall  not  be  w^ith- 
drawn  from  liability  to  taxation  in  the  township  in  which  it 
may  lie,  but  shall  yield  its  revenue  to  the  locality  where  it  is  sit- 
uated, under  certain  specified  conditions.  In  respect  to  its  real 
•estate,  by  the  7th  section,  the  corporate  body  shall  be  taxed  in 

*  Eev.,  p.  1153,  §  66.  f  -««'•,  P-  1156,  §  74. 
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the  township  or  ward  in  which  the  lands  lie,  in  the  same  man- 
ner as  the  real  estate  of  individuals.  The  problem  in  this  case,, 
therefore,  will  be  solved  by  determining  where,  under  like 
circum.stances,  the  real  estate  of  individuals  would  be  subject 
to  a.ssessmcnt.  When  this  is  ascertained  to  be  in  a  township 
or  ward  different  from  that  in  which  the  principal  office  is 
located,  the  corporation,  by  virtue  of  the  23d  section,  will  be 
entitled  to  have  the  amount  at  which  its  real  estate  is  assessed 
deducted  from  the  valuation  of  its  capital  stock  and  accumu- 
lated surplus  in  the  township  or  ward  where  they  are  assessed. 
The  6th  section  of  the  same  act  governs  as  to  the  locality  in 
which  the  real  estate  of  individuals  shall  be  assessed.  The 
rule  there  prescribed  is  that  all  lands  shall  be  assessed  in  the 
township  or  ward  in  which  they  are  situate,  and  every  person 
shall  be  assessed  in  the  township  or  ward  where  he  resides  for 
all  lands  there  owned  or  possessed  by  him  within  said  town- 
ship or  ward,  either  occupied  or  unoccupied ;  and  when  the 
line  between  two  townships  or  wards  divides  a  farm  or  a  lot 
owned  or  possessed  by  the  person  taxed,  the  same  shall  be 
taxed,  if  occupied,  in  the  township  or  ward  where  the  occupant 
resides ;  and  if  unoccupied,  each  part  shall  be  assessed  to  the 
owner  thereof  in  the  township  or  w'ard  in  which  the  same  may 
be,  and  thus  whether  such  division  line  be  a  township,  ward 
or  county  line. 

The  difficulty  arises  in  adjudging  what  is,  within  the  terms- 
of  this  enactment,  the  residence  of  a  corporation. 

The  object  of  a  corporation  act  is  to  bestow  on  a  collective 
body  of  men,  in  succession,  the  character  of  individuality. 
An  artificial  body,  thus  impressed  by  legislation  with  the 
properties  of  an  individual,  is  capable  of  having  an  habitancy 
or  residence  in  legal  contemplation.  Lord  Coke  says :  "  Every 
corporation  and  body  politic  residing  in  any  county,  riding,, 
city  or  town  corporate,  or  having  lands  or  tenements  in  any 
shire,  quce  propHis  manibus  et  sumptibus  possident  et  habent^ 
are  said  to  be  inhabitants  there."  In  Rex  v.  Gardner, 
Oowper  79,  the  Court  of  King's  Bench  decided  that  a  cor- 
poration came  within  the  description  of  "  occupiers  or  inhabi- 
tants."    When  a  corporation  exercises  its  powers  in  the  state 
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which  gave  it  being,  it  is  said  to  be  a  resident  of  such  state ; 
but  when  we  come  to  invest  this  ideal  existence  with  the 
capacity  to  have  a  residence  within  narrower  limits  than  those 
of  the  state,  we  must  construe  the  word  "  residence  "  so  as  to 
carry  out  the  spirit  and  purpose  of  the  particular  law  to  be 
enforced.  Where  the  lands  are  in  the  occupation  of  a  tenant, 
his  residence  will  fix  the  place  of  taxation,  and  when  they  are 
outlying  lands,  not  used  for  the  purposes  of  the  corporation, 
and  untenanted,  they  will  be  taxed  as  unoccupied  lands, 
partly  in  one  township  and  partly  in  the  other.  But  when 
neither  of  these  conditions  exists,  and  they  are  used  for  the 
purposes  of  the  corporation,  they  are  occupied  in  contempla- 
tion of  the  act  concerning  taxes,  and  we  then  approach  the 
difficulty  in  the  case,  and  must  find  the  residence  in  order  to 
settle  the  rights  of  the  respective  townships. 

As  a  general  rule  a  private  corporation  will  be  held  to 
reside  in  the  town  where  its  principal  office  is  established. 
Angell  &  Ames,  §  107,  and  cases  cited. 

That  the  legislature  regarded  this  as  the  residence  of  a 
corporation  is  apparent,  from  the  fact  that  the  7th  section 
directs  that  individuals  shall  be  assessed  in  the  township 
where  they  reside,  and  corporations  in  the  township  where 
their  principal  office  is.  Residence  in  either  case  is  intended 
to  control  the  place  of  taxation. 

The  latter  part  of  this  section,  which  provides  that  the  real 
estate  of  corporations  shall  be  assessed  in  the  same  manner  as 
that  of  individuals,  was  intended  to  preserve  the  policy  of  the 
law,  which  secures  to  the  township  or  ward  in  which  a  body 
of  land  is  either  wholly  or  partly  located,  the  revenue  to  be 
derived  from  its  taxation.  This  j)urpose  would  have  been 
defeated  by  making  lands,  in  all  cases,  assessable  where  the 
principal  office  was  established,  without  regard  to  the  fact 
Avhether  it  was  in  the  same  township  within  which  the  lands 
were  located.  The  evidence  shows  that  the  only  office  for  the 
transaction  of  its  financial  concerns,  which  the  company  had 
on  the  20th  of  May,  1874,  was  at  Reiglesville,  in  the  town- 
ship of  Greenwich.     The  fact  that  this  office  was  not  upon  the 

Vol.  VIII.  2  c 
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premises  in  question  cannot  affect  the  result,  if,  as  in  this  case, 
it  was  in  one  of  the  two  townships  in  which  the  real  estate  is 
located. 

This  point  was  distinctly  adjudged  in  The  State,  Boyer, 
pros.,  V.  Hay,  Collector,  2  Vroom  275. 

The  residence  of  the  prosecutors  was  at  their  principal  office, 
in  the  township  of  Greenwich,  and  they  were  in  occupation 
of  their  lands  for  the  purpose  of  preparing  the  buildings  upon 
them  for  the  manufacturing  of  paper,  which  was  the  object 
for  which  the  company  was  organized.  The  assessment  of 
the  real  estate  should  have  been  made  in  Greenwich,  and  not 
in  Alexandria.  The  assessment,  therefore,  in  Alexandria 
must  be  set  aside. 

Cited  in  Stale,  Tallman  v.  •Britton,  13  Vr.  105. 


THE  STATE,  CHARLES  GOBISCH  ET  AL.,  PROSECUTORS,  v. 
THE  INHABITANTS  OF  THE  TOWNSHIP  OF  NORTH  BER- 
GEN, IN  THE  COUNTY  OF  HUDSON. 

1.  Where  a  charter  makes  lands,  fronting  on  a  street,  subject  to  assess- 
ment for  improvements,  in  proportion  to  the  benefit  received,  a  land 
owner  cannot,  after  the  ordinance  is  passed  and  the  work- commenced, 
withdraw  a  portion  of  his  lands  from  liability  to  assessment  by  con- 
veying away  a  ribbon  fronting  on  the  street. 

2.  This  assessment  made  upon  an  erroneous  principle;  it  should  have 
been  niade  according  to  the  provisions  of  section  39  of  the  charter  of 
1871,  and  not  under  the  charter  of  1870. 

3.  Assessment  set  aside  as  to  all  the  parties  who  have  been  assessed,  so 
that  a  new  assessment  may  be  made. 


On  certiorari. 

Argued  at    November  Term,  1874,  before  Justices  Van 
Syckei.  and  A\'()odhull. 
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Slate,  Gobisch,  pros.,  v.  Inhabitants  of  North  Bergen. 
For  the  plaintiffs,  W.  Brinkerhoff. 
For  the  defendants,  J.  C.  Bessoti. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  prosecutors  ask  this  court  to  set 
.aside  the  ordinance,  assessment  and  proceedings,  of  the  town- 
.ship  committee  of  North  Bergen,  for  the  grading,  curbing, 
paving  and  improvement  of  Hamblet  place,  from  the  Pater- 
son  plank  road  to  Tonnelle  avenue. 

The  work  was  ordered  to  be  done  June  5th,  1872,  the 
•contract  was  executed  August  10th,  1872,  the  entire  work 
■completed  in  the  month  of  December,  1873,  and  accepted  by 
the  township,  and  the  assessment  was  confirmed  in  Januar}^, 
1874. 

The  writ  of  certiorari  was  sued  out  the  29th  day  of  April, 
1874. 

The  prosecutors  having  had  full  knowledge  of  the  progress 
■of  the  work,  and  of  the  proceedings  and  contract  under  which 
it  was  done,  cannot,  after  receiving  all  the  benefits  which  flow 
from  it,  be  permitted  to  institute  proceedings  to  vacate  the 
ordinance. 

Although  there  are  manifest  irregularities  in  the  ordinance, 
resolutions  and  proceedings,  by  virtue  of  which  the  under- 
taking was  carried  through,  the  writ  should  be  dismissed,  so 
far  as  it  certifies  into  this  court  these  fundamental  proceed- 
ings. The  only  question  that  can  now  be  considered  is  the 
validity  of  the  assessment. 

On  the  7th  of  May,  1872,  Charles  Gobisch,  the  prosecutor, 
petitioned  for  the  improvement.  At  that  time,  he  owned  a 
large  proportion  of  the  land  fronting  on  Hamblet  place. 
Afterwards,  during  the  progress  of  the  work,  but  whether 
before  it  was  wholly  completed,  does  not  distinctly  appear,  he 
conveyed  to  one  Joel  Miller  his  entire  frontage  on  Hamblet 
place,  to  the  depth  of  twenty-five  feet,  reserving  to  himself 
the  rear  of  all  his  lots.  The  commissioners  of  assessment,  by 
their  report,  dated  December  19th,  1873,  show  that  they  dis- 
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tributed  the  burden  of  the  cost  and  expenses  of  the  improve- 
ment over  an  area  extending  one  hundred  feet  in  depth,  on 
each  side  of  the  street.  Gobisch  insists  that,  at  the  time  the 
assessment  was  laid,  he  owned  no  lands  fronting  on  the  street ; 
that  the  act  authorizing  the  assessment  limits  it  to  the  owners 
of  frontage,  and  that,  l)v  oi)eration  of  his  conveyance  pending 
the  work,  his  lands  in  the  rear  of  the  twenty-five  feet  con- 
veyed by  him,  are  removed  from  liability  to  assessment.  To 
this  proposition  I  cannot  give  my  concurrence.  By  the  4th 
section  of  the  supplement  to  "  an  act  to  divide  the  township 
of  North  Bergen,  in  the  county  of  Hudson,"  (Laws  1870,  p. 
1314,)  this  improvement  was  authorized  to  be  made  upon  an 
application  in  writing,  signed  by  the  line  owners  representing: 
the  majority  of  frontage.  Gobisch,  by  presenting  his  petition 
to  the  corporate  body,  subjected  the  lands  then  owned  by  him, 
fi-onting  on  said  street,  to  their  just  proportion  of  the  cost  of 
the  work,  to  be  imposed  in  accordance  with  the  existing  law. 
Before  entering  upon  this  scheme,  it  was  a  duty  which  the 
township  committee  owed  to  the  general  tax  payers  to  con- 
sider whether  the  benefits  resulting  to  lands  then  subject  tO' 
assessment,  would  equal  the  cost  of  the  work ;  and,  when  the 
prayer  of  the  petition  Avas  granted,  the  right  to  lay  the  assess- 
ment upon  these  lands  attached,  and  followed  them,  notwith- 
standing the  change  of  title.  If,  by  this  device,  Gobisch 
could  have  secured  immunity  for  his  lands,  he  might,  with 
equal  facility,  have  conveyed  away  a  ribbon  of  land  one  inch 
wide,  along  the  street,  which  could  not  possibly  have  received 
benefits  commensurate  with  the  cost  of  the  improvement,  and 
thus  have  thrown  almost  the  entire  burden  upon  the  general 
tax  levy.  This  would  open  a  door  to  fraud  and  imposition^ 
which  cannot  be  countenanced.  The  commissioners  of  assess- 
ment, conceiving  that  their  proceedings  were  to  be  regulated 
by  section  5  of  the  act  of  1870,  restricted  their  estimate  of 
benefits  to  the  real  estate  fronting  on  the  street  at  the  time  the 
work  Mas  initiated. 

An  examination  of  subsequent  legislation  Avill  show  that,, 
in  this  respect,  they  acted  upon  an  erroneous  principle. 
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Section  4  of  the  act  of  1870,  empowers  the  town  committee, 
"Upon  petition  of  property  owners,  to  provide  for  laying  out, 
opening,  altering,  grading,  curbing,  and  paving  any  street, 
road,  or  avenue. 

The  only  provision  in  that  act  for  assessing  the  expenses 
of  work  done  under  it,  is  contained  in  section  5,  which  pro- 
vides "  that,  at  any  time  after  the  letting  out  of  such  improve- 
ment work  by  contract,  the  township  committee  may  appoint 
three  disinterested  freeholders,  who  shall  assess  damages  due 
owners  of  any  lands  assumed  and  taken  for  the  public  use,  in 
laying  out  and  altering  any  street,  road,  or  avenue ;  and  the 
said  commissioners  shall  likewise  ascertain  and  determine  the 
costs  and  expenses  of  such  improvement,  including  damages 
payable  to  owners  as  aforesaid,  and  shall  assess  the  same  upon 
the  real  estate  fronting  on  the  improvement,  in  proportion  to 
the  benefits  received." 

This  section,  it  is  contended,  narrows  the  power  of  commis- 
sioners to  make  an  assessment  to  the  single  instance  where 
lands  are  taken  for  the  public  use,  in  laying  out  or  altering  a 
street,  and  that  an  assessment  for  grading,  curbing,  and 
paving,  is  wholly  unauthorized.  This  conclusion  is  reached 
by  holding  that  the  words,  "  such  improvement,"  in  the  latter 
part  of  this  section,  refer  only  to  roads  laid  out  or  altered ; 
but  the  act  will  not  bear  this  interpretation.  The  words, 
"  such  improvement,"  in  the  second  line  of  the  5th  section, 
undoubtedly  comprehend  any  kind  of  work  which  may  be 
undertaken  under  the  4th  section,  and  after  such  work  is  let 
out,  commissioners  may  be  appointed  who  shall  assess  dama- 
ges for  lands  taken  for  any  public  street,  and  also  ascertain 
the  cost  of  such  improvement  as  is  referred  to  in  the  first  part 
of  the  section.  The  words,  "  including  damages  payable  to 
owners  as  aforesaid,"  are  added,  so  as  to  leave  no  doubt  of 
their  power  to  assess  them  upon  the  frontage. 

If  this  case  was  controlled  by  the  act  referred  to,  the  assess- 
ment might  be  sustained,  A  supplement,  approved  April 
■6th,  1871,  {Laws,  1871,  p.  1397,)  changes  the  mode  of  assess- 
ment.    Section    39    of  that  act  provides  that  the  costs  and 
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expenses  of  making,  carrying  out,  and  completing  any  improve- 
ment authorized  by  the  4th  section  of  the  act  of  1870,  shall 
be  assessed  upon  all  lands  benefited  thereby,  in  proportion  to 
the  benefits  received.  The  commissioners  restricted  their 
assessment  to  lands  fronting  on  Haniblet  place,  and  did  not 
extend  it  to  all  lands  benefited  by  the  improvement.  The 
assessment,  therefore,  was  made  upon  an  erroneous  principle, 
and,  under  the  power  which  exists  in  this  court,  will  be  set 
aside,  not  only  as  to  the  prosecutors,  but  as  to  all  persons 
who  are  assessed,  that  a  new  assessment  may  be  made  under 
the  provisions  of  the  act  of  March  24th,  1874.  (Laws,  1874,. 
p.  472.)  Town  of  Bergen  v.  The  State,  3  Vroom  490 ;  Same- 
Case,  5  Vroom  441. 

Cited  in  State,  Ryerson  v.  Passaic,  9  Vr.  172. 


THE  STATE,  JOHN  WINKLER  ET  AL.,  PEOSECUTORS,  v. 
INHABITANTS  OF  WEST  HOBOKEN. 

In  February,  1872,  this  assessment  was  set  aside  as  to  eleven  prosecutors.. 
The  act  of  April,  1871,  authorizes  the  appointment  of  new  commission- 
ers, when  an  assessment  is  set  aside.  Under  this  act  new  commis- 
sioners were  appointed,  who  made  the  assessment  in  this  case.  Held,. 
that  the  word  "assessment,"  in  the  act  of  1871,  signifies  an  entirety, 
and  that  no  new  assessment  could  be  made  until  the  entire  original 
assessment  was  set  aside. 


On  certiorari. 

Argued  at  November  Term,  1874,  before  Justices  Yait 
Syckel  and  Woodhull. 

For  the  plaintiffs,  S.  B.  Ransom. 

For  the  defendants,  James  B.  Vredenburgh. 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  certiorai-i  in  this  case  removes  into 
this  court  the  proceedings  for  opening  and  grading  Charles 
street  and  improving  Mountain  road.  Fifty-two  persons 
were  assessed  for  the  expenses  of  this  improvement.  At  the 
February  Term,  1872,  of  this  court,  the  assessment  was  set 
aside  as  to  eleven  of  these  prosecutors. 

The  act  of  April  6th,  1871,  {Laws,  1871,  §  15,  jp.  1438,) 
provides  that  whenever  any  assessment  is  set  aside  the  town- 
ship committee  may  appoint  new  commissioners  to  make  a 
new  assessment.  On  the  15th  day  of  September,  1873,  a  new 
assessment  was  made  against  all  the  land  owners  originally 
liable  to  assessment.  The  validity  of  this  new  assessment  is 
now  the  subject  of  controversy  in  this  case.  The  power  to 
appoint  commissioners  to  make  a  new  assessment  will  depend 
upon  the  fact  as  to  whether  the  first  assessment  was  set  aside 
within  the  meaning  of  the  act  of  1871.  The  term  assessment 
in  that  act  signifies  an  entirety,  and  it  must  have  been  set 
aside  and  vacated  in  its  entire  scope  and  extent  as  an  assess- 
ment to  warrant  the  new  proceeding.  Otherwise,  two  separate 
assessments  would  exist  in  full  force  at  the  same  time  against 
all  the  land  owners  who  have  not  joined  in  the  prior  litiga- 
tion as  prosecutors. 

This  court  had  the  power  to  set  aside  the  entire  assessment, 
and  therefore  the  fact  that  it  was  annulled  only  as  to  the 
prosecutors,  raises  the  presumption  that  in  their  judgment  the 
public  convenience  and  interest  required  that  it  should  stand 
undisturbed  as  to  those  who  had  complained. 

This  second  assessment  was  unauthorized,  and  must  be  set 
aside  at  least  as  to  the  prosecutors.  Counsel  will  be  heard  if 
they  desire  it,  as  to  the  propriety  of  vacating  the  entire 
assessment. 
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TPIE  STATE,  THE  INHABITANTS  OF  THE  TOWNSHIP  OF 
BRIDGEWATER,  IN  THE  COUNTY  OF  SOMERSET,  PROS- 
ECUTORS, V.  JOHN  S.  AMERMAN,  COLLECTOR  OF  BRIDGE- 
WATER. 

Savings  banks  without  capital  stock,  being  taxable  for  the  full  amount 
of  their  property  and  valuable  assets,  without  any  deduction  for  debts 
or  liabilities,  are  to  be  taxed  for  their  deposits. 


On  certiorari. 

Argued   at   November  Term,  1874,  before  Justices  Van 

SyCKEL  aud  WOODHULL. 

For  the  plaintiffs,  H.  21.  Gaston. 
For  the  defendants,  Frelinghuysen. 

The  opiuion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  Raritan  Savings  BauK  was  char- 
tered by  an  act  of  the  legislature  of  this  state,  approved 
March  30th,  1869. 

On  the  20th  of  May,  1873,  the  amount  of  its  assets  and  of 
the  profits  of  its  business  was  $65,000.  Of  this  amount 
$1200  were  the  profits  of  the  business,  and  the  balance  was 
the  amount  received  by  the  bank  from  depositors.  The  bank 
was  taxed  for  the  sum  of  $65,000.  Upon  appeal  to  the  com- 
missioners of  appeal,  the  whole  tax  was  remitted,  but  the 
bank  paid  its  tax  upon  their  surplus.  The  question  submitted 
to  the  court  is,  whether  the  bank  was  taxable  upon  its  de- 
posits ? 

This  subject  is  regulated  by  the  16th  section  of  the  act  of 
April  11th,  1866,  {Nix.  Dig.,  j^L  97,  p.  954,)  which  provides 
*'  that  such  corporations  as  have  no  capital  stock,  other  than 
those  therein  excepted,  shall  be  assessed  for  the  full  amount 
of  their  property  and  valuable  assets,  without  any  deduction 
for  debts  or  liabilities,  but  depositors  in  savings  banks,  taxed 
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Iby  virtue  of  this  section,  shall  be  exempted  from  taxation  on 
their  personal  estate  to  the  amount  of  their  deposits." 

This  savings  bank  is  a  corporation  without  capital  stock, 
and  is,  therefore,  expressly  within  the  operation  of  the  section 
above  cited.  By  the  terms  of  the  act  it  is  to  be  assessed  for 
the  full  amount  of  its  property  and  valuable  assets,  without 
.any  deduction  for  debts  or  liabilities.  "Whatever  may  be  com- 
prehended by  the  words  "  property,"  and  "  valuable  assets," 
is  within  the  reach  of  the  taxing  power.  Moneys,  when 
deposited  in  a  savings  bank,  become  the  property  of  the  insti- 
tution, and  are  valuable  assets  in  its  hands  to  liquidate  the 
-claims  of  the  depositors.  If  any  doubt  existed  as  to  the  legis- 
lative intent,  it  would  be  removed  by  the  fact  that  the  act 
exempts  the  depositor  from  taxation  on  the  amount  he  may 
■thus  deposit.  If  the  corporate  body  also  can  escape  taxation 
on  these  deposits,  a  ready  way  would  be  furnished  by  which 
large  sums  of  money  could  be  withdrawn  from  liability  to  the 
public  burden.  Such  intention  is  clearly  excluded  by  the  lan- 
guage of  this  enactment,  and,  therefore,  in  my  opinion,  the 
■action  of  the  commissioners  of  appeal  was  erroneous  and  should 
he  set  aside. 


THE  STATE,  THOMAS  D.  HOXSEY  ET  AL.,  PROSECUTORS,  v. 
THE  MAYOR  AND  ALDERMEN  OF  THE  CITY  OF  PATER- 
SON. 

It  does  not  appear  that  the  commissioners  who  made  the  assessment  were 
either  legally  appointed  or  sworn.  A  new  assessment  being  provided 
for,  the  assessment  for  grading  set  aside  as  to  all  persons  assessed. 


On  certiorari. 

Argued  at  November  Terra,  1874,   before  Justices  Yan 
Syckel,  and  Woodhull. 
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State,  Hoxsev,  pros.,  v.  Mayor,  &c.,  of  Paterson. 
For  the  plaintiffs,  T.  D.  Hoxsey. 

For  the  defendants,  A.  B.  Woodruff. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  validity  of  the  assessment  for  the 
grading  of  Union  avenue,  in  the  city  of  Paterson,  made 
December  31st,  1868,  is  the  subject  of  controversy  in  this  case. 
On  account  of  the  unreasonable  delay  of  the  prosecutors  in 
prosecuting  the  certiorari  in  this  case,  which  was  not  sued  out 
until  July,  1873,  none  of  the  reasons  relied  upon  for  reversal, 
which  are  based  upon  alleged  infirmities  in  the  proceedings 
anterior  to  the  assessment,  will  be  considered.  In  the  exer- 
cise of  its  discretion,  in  granting  this  writ,  the  court  limited 
its  operation  to  the  assessment  itself.  The  work  of  grading 
was  done  under  the  act  of  1861.  Laws,  1861,  p.  320.  Sec- 
tion 177  of  the  charter  of  1869,  page  770,  provides  that  noth- 
ing therein  contained  shall  destroy,  impair,  or  take  away  any 
right  or  remedy  acquired  or  given  by  any  act  or  part  of  act 
thereby  repealed,  and  all  proceedings  of  any  kind  whatever 
commenced  under  any  such  former  act  or  parts  of  any  such 
act,  shall  and  may  be  carried  on  and  completed  in  all  respects,. 
in  the  same  manner  and  with  the  same  effect  as  though  said 
act  had  not  been  passed. 

The  legality,  therefore,  of  the  proceedings  in  question  de- 
pends entirely  upon  their  conformity  to  the  provisions  of 
the  charter  of  1861.  The  72d  section  of  that  act  authorizes 
the  mayor  and  aldermen,  in  order  to  pay  the  expenses  of 
grading  any  street,  to  cause  a  just  and  equitable  assessment 
thereof  to  be  made  upon  the  owners  of  property  fronting  on 
such  street,  in  proportion,  as  nearly  as  may  be,  to  the  advant- 
ages each  shall  be  deemed  to  derive  from  such  improvement ;. 
and,  for  that  purpose,  they  shall  appoint  three  impartial  asses- 
sors, in  the  same  manner,  who  shall  have  the  same  qualifica- 
tions, and  pro(5eed  as  is  directed  in  case  of  sidewalks. 

Peter  Roswell,  M.  A.  Harold,  and  Benjamin  Geroe  made 
this  assessment,  but  it  does  not  appear  by  the  return  to  the 
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writ  in  this  case,  that  they  were  lawfully  appointed  for  that 
purpose.  There  is  some  evidence  to  show  that  they  were  ap- 
pointed in  April  or  May  previous  to  the  date  of  this  assess- 
ment, to  make  assessments  generally  for  street  grading,  but 
such  general  appointment  as  a  board  of  assessors,  for  all  cases 
is  unauthorized  by  the  charter  of  1861.  Under  the  72d 
section,  the  appointment  must  be  made  for  each  particular 
case,  and,  therefore,  so  far  as  appears,  these  persons  were 
without  authority  to  impose  any  assessment  upon  the  prose- 
cutors. They  also  acted  without  the  sanction  of  the  oath 
required  by  the  82d  section  of  the  act.  In  the  certificate  re- 
turned by  them,  these  persons  do  not  say  they  were  sworn,. 
nor  is  any  copy  of  their  oath  returned  with  these  proceedings. 

The  evidence  shows  that  the  only  oath  taken  by  them  was 
well,  faithfully,  and  impartially  to  discharge  the  duties  of  the 
office  of  street  assessor. 

No  such  officer  is  known  to  the  charter  as  street  assessor. 
If  the  proceedings  had  been  regular,  three  persons  would 
have  been  appointed  to  make  the  assessment  for  grading^ 
Union  avenue,  and  they  would  have  been  sworn  to  perform 
the  duties  required  of  them  under  such  appointment.  The 
mayor  and  aldermen  acted  under  the  impression  that  they 
could  appoint  as  permanent  officers  of  the  city  three  impartial 
men  to  act  as  a  board  of  assessors,  and  when  they  were  sworn 
generally  to  perform  the  duties  required  of  them,  they  were 
qualified  without  further  appointment  or  oath  to  act  in  each 
individual  case  of  grading  that  might  thereafter  be  under- 
taken. This  was  clearly  an  erroneous  view  of  their  power 
and  duty,  and  therein  the  proceedings  for  imposing  the  assess- 
ment are  fundamentally  vicious.  The  State  v.  City  of  Hudson, 
5  Dutcher  105. 

No  loss  to  the  public  can  be  imputed  to  the  laches  of  the 
prosecutoi's  in  appealing  to  this  court,  other  than  what  would 
have  followed  a  more  speedy  pursuit  of  their  remedy ;  and, 
therefore,  inasmuch  as  the  charter  of  1861  provides  for  a  re- 
assessment, I  think  the  entire  assessment  should  be  set  aside^ 
and  commissioners  apj^ointed  to  re-assess. 
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The  assessment  for  opening  Union  avenue,  which  is  brought 
up  by  the  same  writ,  was  made  by  other  commissioners,  who 
were  duly  appointed  under  another  section  of  the  charter. 
In  this  assessment  there  is  no  irregularity,  and  it  is  therefore 
ajBirmed. 

No  costs  will  be  allowed  to  the  prosecutors  in  this  case. 

Cited  in  Stale,  Ryerson  v.  Passaic,  9  Vr.  172. 


THE  STATE,  ADEIAN  R.  VAN  HOUTEN  ET  AL.,  v.  THE  MAYOR 
AND  ALDERMEN  OF  THE  CITY  OF  PATERSON. 

1.  A  certificate  that  the  commissioners  assessed  the  cost  of  an  improve- 
ment equitably  upon  the  property  fronting  on  the  street,  is  fatally 
defective.     Assessment  set  aside. 

2.  Defect  not  cured  by  failure  of  prosecutors  to  file  objections  to  the 
assessment  in  the  office  of  the  superintendent  of  streets,  according  to 
section  124  of  charter  of  1871. 


On  certiorari.     In  matter  of  Totowa  avenue. 

Argued  at  November  Term,  1874,  before  Justices  Van 
Syckel  and  Woodhull. 

For  the  plaintiffs,  G.  S.  Hilton. 

For  the  defendants,  A.  B.  Woodruff. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  only  question  submitted  to  the 
■consideration  of  the  court  in  this  case  is  the  validity  of  the 
assessment  for  grading  a  section  of  Totowa  avenue,  in  the 
city  of  Paterson. 

The  assessment  was  confirmed  January  20th,  1873,  and 
the  writ  of  certiorari  allowed  in  the  following  August.  None 
of  the  many  reasons  relied  upon  by  counsel  in  their  argument, 


FEBRUAEY  TERM,  1875.  4ia 

State,  Van  Houten,  pros.,  v.  Mayor,  &c.,  of  Paterson. 

relating  to  alleged  defects  in  tiie  proceedings  prior  to  the 
assessment,  can  be  regarded.  It  was  too  late,  when  this  writ 
was  sued  out,  to  look  behind  the  assessment. 

This  assessment  does  not  come  up  to  the  requisite  legal 
standard  of  a  valid  assessment.  The  commissioners  do  not 
show  that  they  applied  any  legal  rule  in  making  it.  They 
certify  that  they  assessed  the  cost  equitably  upon  the  property 
fronting  on  the  improvement,  without  declaring  what  they 
deem  to  be  equitable,  or  in  any  way  showing  that  they  meas- 
ured the  burden  by  the  benefits  conferred  upon  the  property. 
An  examination  of  their  figures  shows  that  they  assessed  eacL 
foot  of  frontage  in  an  equal  amount. 

The  failure  of  the  prosecutors  to  file  objections  to  the 
assessment  in  the  office  of  the  superintendent  of  streets,  accord- 
ing to  section  124  of  the  charter  of  1871,  page  857,  cannot 
cure  this  radical  defect  in  the  method  of  making  the  assess- 
ment. For  the  reason  stated,  it  should  be  set  aside,  with 
costs,  as  to  the  prosecutors,  with  leave  to  the  defendants  to 
apply,  during  the  term,  to  have  it  set  aside  as  to  all  parties 
assessed,  if  provision  is  made  for  a  new  assessment. 

Cited  in  State  v.  Commissioners,  9  Vr.  194. 


CASES  AT  LAW 


DETERMINED   IN  THE 


COURT  OF  ERRORS  AND  APPEALS 


STATE  OF  NEW  JERSEY. 


MAKCH  TERM,  1874. 


THE  STATE,  FREDERICK  G.  AGENS  ET  AL.,  PROSECUTORS, 
PLAINTIFFS  IN  ERROR,  v.  THE  MAYOR  AND  COMMON 
COUNCIL  OF  NEWARK,  DEFENDANTS  IN  ERROR. 

1.  A  statute  authorizing  the  expense  of  paving  the  road-bed  of  a  city 
street,  to  be  assessed  in  the  proportion  of  two-thirds  on  the  property 
abutting  on  tlie  street,  and  the  remaining  third  on  the  public  at  large, 
is  unconstitutional. 

2.  Assessments  for  local  improvements  of  ihis  character  may  be  made 
against  the  property  peculiarly  benefited,  but  such  assessments  must 
be  made  to  the  extent  only  of  such  peculiar  benefits. 

3.  This  rule  does  uot  apply  to  improvements  of  the  sidewalk,  which  is  to 
be  regarded  as  subservient  to  the  premises  to  which  it  is  attached,  and 
the  expense  of  improving  which  may  be  charged  wholly  to  the  owner. 


On  error  to  the  Supreme  Court. 

The  7th  section  of  the  charter  of  Newark  {Pamph.  Laws, 
1849,  pp.  206,  207,)  provides  "  that  it  shall  be  lawful  for  the 
€onimon  council,  on  the  application  of  three-fourths  of  the 
owners  of  property  in  any  street,  to  order  the  said  street  or 
section  of  the  street  to  be  graded,  graveled,  paved,  flagged  or 
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planked,  either  in  whole  or  in  part,  in  such  manner  as  they" 
shall  deem  most  advisable,"  &c.,  "and  that  after  the  said 
grading,  graveling,  paving,  &c.,  is  once  effected,  then  tlie  city 
shall  take  charge  of  and  keep  the  same  in  repair,  without 
further  assessments."     Ads,  1S49,  pp.  206,  207. 

A  section  of  Broad  street,  between  Market  street  and  the 
Morris  canal,  was  originally  paved  under  the  foregoing  pro- 
vision, and  has  been  now  repaved,  by  virtue  of  the  following 
section  in  the  supplement  to  the  charter  passed  18th  March, 
1868,  p.  411,  viz.:  "That  when  more  than  one-half  of  the 
owners  of  the  frontage  on  the  line  of  any  street  or  section 
thereof,  which  is  now  paved,  shall  apply  to  have  such  street 
or  section  repaved,  it  may  be  lawful  for  the  common  council 
to  order  and  cause  the  repaving  thereof,  and  they  shall  assess 
upon  the  owners  of  the  lots  fronting  upon  the  line  of  such 
streets  or  sections  thereof,  two-thirds  of  the  costs  and  expenses 
of  such  repaving,  and  the  city  treasury  shall  bear  the  remain- 
ing one-third,  and  the  city  shall  be  entitled  to  all  the  old 
material ;  said  assessment  to  be  made  in  all  respects  as  were 
required  by  the  act  to  which  this  is  a  supplement,  and  the- 
supplement  thereto,  in  cases  of  original  paving  of  streets." 

The  opinion  of  the  Supreme  Court  will  be  found  in  6^ 
Vroom  168.* 

For  plaintiffs  in  error,  Thomas  N.  McCarter. 

The  assessment,  which  is  brought  under  review  by  thia 
certiorari,  is  void,  and  should  be  set  aside. 

I.  Because  the  law  under  which  it  was  made  is  unconstitu- 
tional. 

a.  Because  it  impairs  the  obligation  of  a  contract. 

b.  Because  it  takes  private  property  for  public  use,  without 
compensation. 

a.  The  assessment  was  made  under  the  first  section  of  a 
supplement  to  the  charter  of  Newark,  approved  March  ISth^ 
1868. 

*Tlie  name  of  the  prosecutor  is  erroneously  printed  "Agurs"  in  6  Vroom.. 
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Prior  to  that,  the  law  in  force  was  a  supplement,  passed  in 
1849.     {Pamph.  L.  203.) 

It  appears  by  the  statement  of  facts  that  Broad  street  was 
paved  in  1852,  and  in  the  following  year  the  owners  were 
assessed  for  the  cost. 

These  facts  created  a  contract  between  the  state  and  the 
property  owners,  which  exempted  them  from  future  assess- 
ments for  repairing  the  pavement  of  that  street. 

The  act  of  1869  and  this  assessment  under  it,  was  a  viola- 
tion of  that  contract. 

The  city  authorities  were  bound  to  "  take  charge  of  and 
keep  in  repair  "  a  street  so  paved,  without  further  expense  to 
the  owners. 

Repaving  is,  in  a  legal  sense,  repairing ;  because  a  man  who 
is  under  a  contract  obligation  to  keep  in  repair  a  building  or 
other  structure,  is  bound,  under  such  contract,  to  rebuild 
when  necessary. 

h.  The  assessment  violates  the  constitution,  because  it 
amounts  to  taking  private  property  for  public  use  without 
compensation. 

It  nowhere  appears  that  the  prosecutors  or  their  property 
were  benefited. 

The  assessment  does  not  profess  to  have  any  regard  to  the 
benefits. 

The  act  directs  an  arbitrary  amount,  viz. :  two- thirds  of 
the  costs  to  be  assessed  on  the  owners  of  the  lots  fronting  on 
the  line  of  the  street,  without  regard  to  the  benefits. 

It  was  to  be  made  according  to  the  city  charter. 

That  required  a  just  and  equitable  assessment.  City  Char- 
ter, §  107;  Laws,  1857,  p.  167. 

What  was  just  and  equitable  was  left  to  the  judgment  of 
the  city  surveyor,  who  was  under  no  obligation  to  have  regard 
to  the  benefits,  or  to  limit  his  assessments  to  the  amount  of 
benefits  the  owners  or  their  land  derived  from  the  improve- 
ment. 

Vol.  VIII.  2  d 
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II.  The  ordinance  was  illegally  passed. 

a.  The  act  of  1868,  authorized  the  work  to  be  done  only 
when  "  more  than  one-half  the  owners  of  the  frontage  on  the 
line  of  any  street  "  shall  apply  to  have  such  street  *  *  * 
re-paved. 

The  case  shows  that  there  were  forty-nine  "owners  of  the 
frontage,"  and  that  only  twenty-four  petitioned  for  the  im- 
provement. 

6.  The  petition  in  this  case  asks  for  the  paving  of  the  whole 
street. 

There  was  no  application  to  the  common  council  to  pave  a 
section  of  the  street. 

The  ordinance  was  not  warranted  by  the  application. 

III.  The  case  shows  that  the  so-called  assessment  was  not 
an  assessment,  but  a  mere  computation  by  the  foot,  without 
regard  to  the  depth,  value  or  location  of  the  lots,  or  of  the 
buildings  thereon. 

IV.  The  assessment  itself  is  incongruous  and  contradictory, 
and  was  never  legally  ratified  by  the  common  council. 

'V.  The  assessment  was  for  a  greater  amount  than  was  au- 
thorized by  law.     It  was  for  more  than  two-thirds  of  the  cost. 

For  the  defendants  in  error,  W.  H.  Francis  and  C  Parker. 

1.  The  provisions  of  section  1  of  the  act  of  1868  are  con- 
stitutional and  valid,  and  do  not  impair  the  obligation  of  any 
contract, 

2.  Even  if,  by  force  of  the  operation  of  the  provisions  of 
said  section  7  of  said  act  of  1849,  a  contract  resulted,  in  the 
matter  of  the  original  paving  of  said  portion  of  Broad  street, 
that  contract  could  only  extend  to  the  keeping  of  the  original 
pavement  in  repair. 

3.  The  state  could  not  lawfully  make  any  such  contract  as 
that  contended  for  by  the  prosecutors.      Cooley^s  Con.  Lim., 
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{2d  ed.)  p.  282,  note,  &c.,  and  cases  therein  cited,  and  including 
Cruise  on  Real  Prop.  (Greenl.  ed.)  Vol.  2,  p.  67,  notes;  Eerl- 
Jield  on  Railways  (3(Z  ed.,)  Vol.  1,  pj.  258. 

4.  The  authorizing,  making  and  imposing  of  the  assess- 
ment in  question  was  a  lawful  exercise  of  the  taxing  power, 
^nd  not  of  that  of  eminent  domain.  Cooley's  Con.  Lim.,  (2d  ed.) 
496,  497,  498,  &c.,  and  notes  and  oases  cited,  including  Wil- 
Mams  V.  Ilayor,  d'c,  of  Detroit,  2  3Iich.  560 ;  31  N.  Y.  583 ; 
The  /State,  Wm.  Sigler,  pros.,  v.  Edward  Fuller,  collector,  &c., 
5  Vroom,  237,  &c.,  and  the  following  references  cited  by  Jus- 
tice Bedle  in  said  case :  The  People  v.  City  of  Brooklyn,  4  Coins. 
430 ;  Sedgwick's  Stat,  and  Con.  Law  502,  503,  and  cases  there 
cited ;  Hammett  v.  Philadelphia,  and  cases  cited  in  Law  Reg., 
■July,  1869;  Northern  Indiana  R.  R.  Co.  v.  Connelly,  10 
Ohio  [N.  S.)  159;  Commonwealth  v.  Woods,  8  Wright  113; 
Magee  v.  Commonwealth,  10  Wright  359  ;  State  v.  Newark,  3 
Dutcher  192  ;  State  v.  Jersey  City,  4  Butcher  506  ;  see,  also, 
State,  Parker,  pros.,  v.  New  Brunswick,  1  Vroom  387;  see, 
also,  Bill,  on  Mun.  Corp.,  {2d  ed.)  Vol.  2,  ppj.  694,  695,  696, 
697,  698,  699,  700,  &c.,  and  the  notes  and  cases  cited  on  said 
pages;  also,  Gordon  v.  Conness  et  al.,  47  N.  Y.  (2  Sickles) 
614;  Broadway  Baptist  Church  et  al.  v.  3£cAtee  &  Cassidy, 
&c.,  8  Bush  512. 

5.  It  rests  within  the  discretion  of  the  legislature  to  declare 
the  principle  and  apportionment  of  all  assessments.  Emery 
V.  San  Francisco  Gas  Co.,  28  California  346,  and  cases  cited 
on  page  352;  Garrett  v.  City  of  St.  Louis,  25  3Io.  508  ;  State 
Sigler,  pros.,  v.  Fuller,  collector,  5  Vroom  234 ;  State,  Hand, 
pros.,  V.  Council  of  Elizabeth,  2  Vroom  551. 

6.  The  legislature  may  lawfully  delegate  the  power  of 
taxation  to  municipal  corporations.  Bill,  on  Mun.  Corp.  (2d 
ed.)  687,  688,  note  21,  and  cases  cited  ;  Ganefs  Appeal,  9 
Casey  100;  6  Whart.  44;  State  v.  Bean,  3  Zab.  S3o ;' State 
V.  Branin,  3  Zab.  494 ;  Hand  v.  City  of  Elizabeth,  2  Vroom 
47 ;   Cooley's  Con.  Lim.  {2d  ed.)  190. 

7.  The  petition  was  signed  and  the  application  for  said 
repaying  was  made  by  "  more  than  one-half  of  the  owners  of 
i:he  frontage,"  in  the  full  sense  of  section  1  of  the  act  of  1868. 
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8.  As  to  the  excess  of  as.sessment  insisted  upon  by  the 
pro.secutors,  "  De  minimis  non  curat  lex.''  Cooky's  Con, 
Lim.  520,  521,  and  notes. 

9.  The  assessment  was  lawfully  and  properly  made,  and 
there  is  nothing  in  the  ca.se  which  would  warrant  the  court 
in  granting  the  relief  asked  for  by  the  pro.secutors,  and  the 
a.ssessment  and  the  judgment  of  the  Supreme  Court  should  be 
affirmed,  with  costs. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  writ  in  this  case  has 
brought  before  the  court  the  proceedings  in  the  assessment  of 
the  expenses  incurred  in  re-paving  the  road-bed  of  a  portion 
of  one  of  the  public  streets  in  the  city  of  Newark.  The  cost 
of  this  work  has  been  imposed  in  accordance  with  the  direc- 
tion of  the  legislative  act  authorizing  these  improvements,  in 
the  proportion  of  two-thirds  of  such  cost  on  the  owners  of 
the  lots  fronting  on  the  line  of  the  section  of  the  street  thus 
repaved,  and  the  remaining  third  on  the  city  treasury. 

It  thus  appears  that  the  statute  in  question  undertakes  to 
fix,  at  the  mere  will  of  the  legislature,  the  ratio  of  expen.se  to 
be  put  upon  the  owner  of  the  property  along  the  line  of  the 
improvement;  and,  the  question  i.s,  whether  such  an  act  is 
valid. 

The  inquiry  thus  involved  has,  of  late,  been  so  exhau.stively 
discus.sed  in  a  crowd  of  judicial  decisions,  that  I  do  not  feel' 
inclined  to  do  more  than  so  far  to  refer  to  general  principles 
as  may  be  necessary  to  explain  clearly  M'hat  I  conceive  to- 
have  been  heretofore  decided  by  this  court. 

The  doctrine  that  it 'is  competent  for  the  legislature  to- 
direct  the  expense  of  opening,  paving,  or  improving  a  public 
street,  or  at  lea,st  .some  part  of  such  expen.se,  to  be  put  as  a 
special  burthen  on  the  property  in  the  neighborhood  of  sucb 
improvement,  cannot,  at  this  day,  be  drawn  in  question. 
There  is  nothing  in  the  constitution  of  this  .-^tate  that  requires 
that  all  the  property  in  the  state,  or  in  any  particular  subdi- 
vision of  the  state,  mu.st  be  embraced  in  the  operation  of  every 
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law  levying  a  tax.  That  the  effect  of  such  laws  may  not 
extend  beyond  certain  prescribed  limits,  is  perfectly  indispu- 
table. It  is  upon  this  principle  that  taxes  raised  in  counties, 
•townships,  and  cities,  are  vindicated.  But  while  it  is  thus 
clear  that  the  burthen  of  a  particular  tax  may  be  placed 
exclusively  on  any  political  district  to  whose  benefit  such  tax 
is  to  enure,  it  seems  to  me  it  is  equally  clear  that,  when  such 
burthen  is  sought  to  be  imposed  on  particular  lands,  not  in 
themselves  constituting  a  political  subdivision  of  the  state, 
we  at  once  approach  the  line  which  is  the  boundary  be- 
tween acts  of  taxation  and  acts  of  confiscation.  I  think  it 
impossible  to  assert,  with  the  least  show  of  reason,  that  the 
legislative  right  to  select  the  subject  of  taxation,  is  not  a  lim- 
ited right.  For  it  would  seem  much  more  in  accordance  with 
correct  theory  to  maintain,  that  the  power  of  selection  of  the 
property  to  be  taxed  cannot  be  contracted  to  narrower  bounds 
than  the  political  district  within  which  it  is  to  operate,  than 
that  such  power  is  entirely  illimitable.  If  such  prerogative 
has  no  trammel  or  circumscription,  then  it  follows  that  the 
•entire  burthen  of  one  of  these  public  improvements  can  be 
placed,  by  the  force  of  the  legislative  will,  on  the  property  of 
a  few  enumerated  citizens,  or  even  on  that  of  a  single  citizen. 
In  a  government  in  which  the  legislative  power  is  not  omnipo- 
tent, and  in  which  it  is  a  fundamental  axiom  that  private 
property  cannot  be  taken  without  just  compensation,  the 
existence  of  an  unlimited  right  in  the  law-making  power  to 
concentrate  the  burthen  of  a  tax  upon  specified  property,  does 
not  exist.  If  a  statute  should  direct  a  certain  street  in  a  city 
to  be  paved,  and  the  expense  of  such  paving  to  be  assessed  on 
the  houses  standing  at  the  four  corners  of  such  street,  this 
would  not  be  an  act  of  taxation,  and  it  is  presumed  that  no 
one  would  assert  it  to  be  such.  If  this  cannot  be  maintained, 
then  it  follows  that  it  is  conceded  that  the  legislative  power 
in  question  is  not  completely  arbitrary.  It  has  its  limit ;  and 
the  only  inquiry  is,  where  that  limit  is  to  be  placed. 

This  question  was  considered,  and,  as  it  was  sui)posed,  was; 
^definitelv  settled  bv  this  court  in  the  case  of  the  Tide  Water 
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Company  v.  Costar,  reported  in  3  C.  E.  Green  519.  The- 
principle  sanctioned  by  that  decision  was,  that  the  cost  of  a 
public  improvement  might  be  imposed  on  particularized  prop- 
erty, to  the  extent  to  which  such  property  was  exceptionally 
benefited  ;  and  that  any  special  burthen  beyond  that  measure 
was  illegal.  It  was  upon  this  principle  that  the  case  was 
rested.  The  rule  thus  adopted,  stands  upon  the  idea  that  it 
establishes  a  standard  by  which,  with  at  least  an  approach  tO' 
precision,  an  act  of  taxation  may  be  distinguished  from  an 
act  of  confiscation.  So  fiir  as  the  particularized  property  is 
specifically  benefited,  an  exaction  to  that  extent  will  not  be  a 
condemnation  of  property  to  the  public  use,  because  an  equiv- 
alent is  returned  ;  and  this  is  the  ground  on  which  the  abnor- 
mal burthen  put  upon  the  land  owner  is  justified.  Speaking- 
on  this  subject,  Chief  Justice  Green  says  :  "  The  theory  upon 
which  such  assessments  are  sustained  as  a  legitimate  exercise 
of  the  taxing  power  is  that  the  party  assessed  is  locally  and 
peculiarly  benefited  over  and  above  the  ordinary  benefit 
which,  as  one  of  the  community,  he  receives  in  all  public 
improvements,  to  the  precise  extent  of  the  assessment." 
State  V.  City  of  Neicark,  3  Dutcher  190.  It  follows,  then,, 
that  these  local  assessments  are  justifiable,  on  the  ground 
above,  that  the  locality  is  especially  to  be  benefited  by 
the  outlay  of  the  money  to  be  raised.  Unless  this  is  the- 
case  no  reason  can  be  assigned  why  the  tax  is  not  general. 
An  assessment  laid  on  property  along  a  city  street  for  an  im- 
provement made  in  another  street,  in  a  distant  part  of  the 
same  city,  would  be  universally  condemned,  both  on  moral 
and  legal  grounds.  And  yet  there  is  no  difference  between 
such  an  extortion  and  the  requisition  upon  a  land  owner  to 
pay  for  a  public  improvement  over  and  above  the  exceptive- 
benefit  received  by  him.  It  is  true  that  the  power  of  taxing 
is  one  of  the  high  and  indispensable  prei'ogatives  of  the  gov- 
ernment, and  it  can  be  only  in  cases  free  from  all  doubt  that 
its  exercise  can  be  declared  by  the  courts  to  be  illegal.  But 
such  a  case,  if  it  can  ever  arise,  is  certainly  presented  when 
property  is  specified,  out  of  which  a  public  improvement  is  to- 
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be  paid  for  in  excess  of  the  value  specially  imparted  to  it  by 
such  improvement.  As  to  such  excess  I  cannot  distinguish 
an  act  exacting  its  payment  from  the  exercise  of  the  power  of 
eminent  domain.  In  case  of  taxation  the  citizen  pays  his 
quota  of  the  common  burthen  :  when  his  land  is  sequestered 
for  the  public  use  he  contributes  more  than  such  quota,  and 
this  is  the  distinction  between  the  effect  of  the  exercise  of  the 
taxing  power  and  that  of  eminent  domain.  When,  then,  the 
overplus  beyond  benefits  from  these  local  improvements,  is 
laid  upon  a  few  land  owners,  such  citizens,  with  respect  to 
such  overplus,  are  required  to  defray  more  than  their  share 
of  the  public  outlay,  and  the  coercive  act  is  not  within  the 
proper  scope  of  the  power  to  tax.  And  as  it  does  not  seem 
practicable  to  define  the  area  upon  which  a  tax  can  be  legiti- 
mately laid,  and  beyond  which  it  cannot  be  legitimately 
extended,  and  as  there  is,  as  has  been  shown,  necessarily  a 
limit  to  the  power  of  selection  in  such  instances,  the  principle 
stated  in  the  case  cited  is,  perhaps,  the  only  one  that  can  be 
devised  whereby  to  graduate  the  power.  Consequently,  when 
the  improvement,  as  in  the  present  instance,  is  primarily  for 
the  public  welfare,  and  is  only  incidentally  for  the  benefit  of 
the  land  ownei',  the  rule  thus  established  ought  to  be  rigidly 
applied  and  adhered  to. 

With  the  doctrine  thus  expounded,  the  case  of  The  State, 
Sigler,pros.,  v.  Fuller,  5  Vroom  227,  is  not  in  harmony.  This 
was  an  assessment  for  the  improvement  of  a  sidewalk,  and  in 
that  feature  differed  from  the  present  one,  which  is  for  the  im- 
2)rovement  of  the  road-bed.  I  think  the  diffei'ence  is  a  substan- 
tial one  A  sidewalk  has  always,  in  the  laws  and  usages  of  this 
state,  been  regarded  as  an  appendage  to,  and  a  part  of,  the  prem- 
ises to  which  it  is  attached,  and  is  so  essential  to  the  beneiicial 
use  of  such  premises,  that  its  improvement  may  well  be  re- 
garded as  a  burthen  belonging  to  the  ownership  of  the  land,  and 
the  order  or  requisition  for  such  an  improvement  as  a  police 
regulation.  On  this  ground  I  conceive  it  to  be  quite  legiti- 
mate to  direct  it  to  be  put  in  order  at  the  sole  expense  of  the 
owner  of  the  property  to  which  it  is  subservient  and  indis- 
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pensable.  But  in  the  reported  case  there  was  another  circum- 
stance which  illegalized  the  proceedings.  A  j)art  of  the 
expense  of  constructing  the  sidewalk  on  one  side  of  the  street 
wa.s  thrown  on  the  owners  of  the  other  side  of  the  same  street. 
The  portion  of  the  burthen  thus  transferred  was  one-sixth  of 
the  expense,  and  it  was  directed  to  that  extent  to  be  imposed 
irrespective  of  the  amount  of  any  ascertained  benefit  conferred. 
This  brought  the  case  within  the  prohibition  inherent  in  the 
rule  laid  down  in  the  Tide  Water  case,  so  that  the  proceedings 
should  have  been  set  aside.  The  suggestion  that  in  this  class 
of  cases  it  will  be  presumed  that  the  benefits  equal  the  bur- 
then imposed  until  the  contrary  is  shown,  cannot  prevail.  If 
well  founded,  it  would  have  led  to  a  diiferent  result  in  the 
Tide  AVater  case.  The  only  safe  rule  is  that  the  statute  author- 
izing the  assessment  shall  itself  fix,  either  in  terms  or  by  fair 
implication,  the  legal  standard  to  which  such  assessment  must 
be  made  to  conform.  In  no  other  way  can  property  be  ade- 
quately protected. 

The  other  objections,  raised  by  the  counsel  of  the  plaintiflF 
in  error,  do  not  seem  to  me  well  founded.  I  can  perceive  no 
solid  foundation  for  the  position  that  the  law  under  which 
the  assessment  in  question  has  been  made,  raises  up  a  con- 
tract between  the  land  owner  and  the  public.  This  statute  de- 
clares that  it  shall  be  la^vful  for  the  common  council,  on  the 
application  of  three-fourths  of  the  owners  of  property  in  any 
street,  to  order,  &c.,  and  it  then  adds,  "  that  after  such  grading, 
<fec.,  is  effected,  then  the  city  shall  take  charge  of  and  keep  the 
same  in  repair,  without  flirther  assessment."  The  argument 
was,  that  after  the  laud  owners  had  petitioned,  and  the  work 
was  done,  a  bargain  was  constituted,  the  essential  stipulation 
of  which  is  that  the  expense  of  keeping  the  street  in  order 
.shall  be  borne  by  the  public.  But  how  is  this  language  to 
be  converted  into  that  of  contract  ?  It  is  not  so  in  form,  for 
it  makes  no  offer  to  the  land  owner.  Nor  is  the  substance 
with  which  it  deals  the  subject  matter  of  agreement.  It  does 
not  purport  to  ask  from  the  citizen  anything  which  the  state 
has  not  the  right  to  demand.     The  purpose  is  to  define  the 
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mode  and  the  extent  of  the  legislative  power  of  the  munici- 
pality. The  power  conceded  might  have  been  given  in  an 
unqualified  form,  but  its  exercise  was  restricted  with  the  con- 
dition that  it  should  not  be  used  unless  a  certain  proportion 
of  the  owners  of  property  consented,  and  that  the  power 
.should  not  be  used  a  second  time.  But  these  limitations  on 
the  prerogative  of  local  legislation  are  concessions  to  the 
citizen,  and  cannot,  with  any  show  of  reason,  be  transformed 
into  considerations  moving  from  the  citizen  to  the  state  on 
which  a  contract  can  be  built  up.  The  admission  of  such  a 
doctrine  would  carry  many  mischiefs  with  it.  Agreements 
could  be  inferred  from  a  large  number  of  the  ordinary  acts  of 
legislation.  Public  roads  are  laid  on  the  application  of  a 
certain  number  of  freeholders,  and  the  statute  directs  "  that 
after  such  roads  are  laid  they  shall  be  opened  and  maintained 
•at  the  public  expense."  Why,  under  such  circumstances, 
cannot  a  contract  be  claimed  as  well  as  in  the  case  now  in 
Jiand?  Numerous  other  examples  of  laws,  from  which,  by 
the  same  course  of  reasoning,  contracts  might  be  deduced, 
will  readily  occur  if  the  mind  is  given  to  the  subject.  Neither 
do  the  decisions  which  were  cited  lend,  as  it  ajjpears  to  me, 
the  least  countenance  to  the  doctrine  in  question.  They  are 
all  cases  outside  of  the  ordinary  field  of  legislation,  and  in 
which  the  citizen  was  induced  to  do  some  act,  or  yield  up 
some  right  or  property  which  could  not  be  taken  from  him 
except  by  his  voluntary  cession.  The  true  principle  undoubt- 
edly is,  that  when  it  is  alleged  that  any  part  of  the  sovereign 
power  has  been  parted  with,  by  force  of  an  agreement,  such 
agreement  must  be  clearly  manifested.  The  cases  are  largely 
collected  in  the  excellent  work  of  Chief  Justice  Cooley,  on 
Constitutional  Limitations,  page  280.  The  language  of  the 
present  statute  has  not  such  an  aspect,  and  the  intendment 
that  it  was  the  intention  to  give  up  forever  any  part  of  the 
public  control,  with  respect  of  the  mode  of  keeping  in  order 
the  streets  of  a  great  city,  is  not  to  be  entertained  for  an 
instant.  This  exception  to  the  proceeding  cannot  be  sus- 
tained. On  the  other  points  raised  on  the  argument,  I  agree 
with  the  views  expressed  in  the  Supreme  Court. 
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There  are  other  legal  difficulties  in  the  mode  of  making: 
assessments  under  the  statutory  provisions  above  criticised, 
which  were  not  stated  on  the  argument,  which  I  shall  not 
further  notice  than  to  intimate  that  I  am  not  to  be  understood 
as  sanctioning  them  by  niy  silence. 

On  the  ground  first  above  stated  the  judgment  should  be 
reversed. 

For  reversal — The  Chief  Justice,  Scudder,  Clement^ 
DoDD,  Green,  Lathrop,  Lilly.     7. 


For  affi,i'7)iance — Dalrimple. 


Cited  in  State  v.  Comm'i-s,  &c.,  9  Vr.  193;  Knapp  v.  Hoboken,  9  Vr.  375;: 
In  re  Fequest  Drainage,  10  Vr.  436;  Stale  v.  Fuller,  10  Vr.  581;  Kirkpat- 
rick  V.  Comm'rs,  13  Vr.  512;  Slate,  SimmoTis  v.  Passaic,  13  Vr.  526;  Peck- 
ham  V.  Newark,  14  Vr.  578;  Butler  v.  Passaic,  15  Vr.  172;  Atwater  v.  West, 
1  Stew.  366 ;  Howell  v.  Essex  Road  Board,  5  Slew.  676 ;  Dey  v.  Codman,  12. 
Stew.  265. 


WILLIAM  H.  STANFORD,  PLAINTIFF  IN  ERROR,  v.  WILLIAM 
LYON,  DEFENDANT  IN  ERROR. 

1.  By  a  devise  to  S.  of  "all  that  part  of  the  premises  situated  on  the- 
southeasterly  corner  of  Elm  and  Mulberry  streets,  now  occupied  by 
him,"  the  devisee  takes  that  part  of  the  premises  with  all  the  rights 
and  privileges  in  the  yard,  parcel  of  the  premises,  which  he  had  held 
and  occupied  of  right  under  and  by  virtue  of  his  agreement  with  the 
testator. 

2.  Parol  evidence  is  competent  to  show  the  terms  of  such  agreement^ 
and  the  extent  of  the  occupation  by  virtue  of  the  contract. 

3.  This  case  distinguished  from  Fellers  v.  Humphreys,  4  C.  E.  Oreen  471. 


In  error  to  Supreme  Court. 

The  facts  of  the  case  fully  appear  in  the  opinion  of  the- 
court. 

For  the  plaintiff,  Jacob  Vanatta. 

For  the  defendant,  Thos.  N.  MoCarter. 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  Doctor  Luther  G.  Thomas,  by  his  will,, 
dated  March  13th,  1863,  devised  as  follows:  ''First.  I  give,, 
devise  and  bequeath  all  my  real  estate  wheresoever  situated, 
of  which  I  may  die  seized  or  possessed,  to  my  brother,  Lemuel 
Thomas,  and  his  heirs  and  assigns  forever ;  upon  conditions, 
nevertheless,  that  he  shall  permit  William  H.  Stanford  to- 
carry  on  the  business  of  a  druggist  in  that  part  of  the  premises 
situated  on  the  southeasterly  corner  of  Elm  and  Mulberry 
streets,  now  occupied  by  him,  as  long  as  he  shall  desire  tO' 
use  it  for  that  purpose,  at  an  annual  rent  not  to  exceed  one 
hundred  dollars ;  I  make  this  condition  solely  in  favor  of 
said  Stanford,  and  do  not  intend  it  to  extend  to  his  repre- 
sentatives or  assigns." 

On  the  premises  mentioned  in  the  devise,  in  the  rear  of  the 
drug  store,  there  was  an  open  space  or  yard  containing  a 
water  hydrant,  a  privy,  and  considerable  room  for  storage. 
When  the  will  was  executed,  and  when  the  testator  died^, 
Stanford,  as  a  partner  with  the  testator,  was  carrying  on  the- 
business  of  a  druggist,  and  used  tlie  yard  for  storage,  and  had 
free  access  for  himself  and  his  clerks  to  the  hydrant  and 
privy,  as  convenience  required.  Tenants  of  other  portions  of 
the  building  on  the  premises  used  the  yard,  hydrant  and 
privy  in  common  with  those  who  carried  on  the  drug  business.. 
In  the  articles  of  partnership  entered  into  between  Stanford 
and  the  testator,  in  September,  1862,  there  in  this  clauses 
"  It  is  also  further  understood  and  agreed  that  the  building 
where  the  business  has  heretofore  been  carried  on,  and  where 
it  is  still  to  be  carried  on  by  the  new  firm  now  formed,  shall 
still  remain  the  individual  property  of  the  said  Luther  G. 
Thomas,  and  that  for  the  use  and  rent  of  the  store,  cellar  and 
office  used  in  the  said  business,  the  new  firm  shall  pay  to  him. 
the  sum  of  one  hundred  dollars  per  annum." 

The  testator  died  May  1st,  1864,  since  which  time  Stanford 
has  continued  in  the  enjoyment  of  the  use  of  the  yard  as 
aforesaid,  until  October,  1870,  when  he  was  excluded  from 
its  further  use  by  the  defendant,  Lvon,  the  then  owner  of  the 
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title  devised  to  Lemuel  Thomas.  For  that  interruption  and 
<listurbance  Stanford  instituted  an  action  on  the  case  in  the 
Supreme  Court. 

On  the  trial  of  the  cause  the  plaintiff  offered  to  prove  what 
the  understanding  was  between  the  testator  and  himself,  as 
landlord  and  tenant,  as  to  the  rights  of  the  occupants  of  the 
dwelling  and  store  respectively  in  the  yard.  That  the  plaintiff 
and  testator,  as  partners,  used,  in  connection  with  the  store, 
the  yard  and  privy  in  the  yard,  in  common  with  the  various 
tenants  in  the  other  paiis  of  the  house ;  that  it  was  under- 
stood by  him  and  the  tenants  that  he  should  do  so.  And  the 
plaintiff  further  offered  to  prove  the  declarations  of  the  testa- 
tor in  regard  to  the  conveniences  and  parts  of  the  premises 
Avhich  he  reserved  as  being  necessary  to  and  connected  with 
the  store,  on  letting  the  dwelling  part  of  the  house  to  the 
tenants  to  whom  he  let  the  same. 

This  evidence  was  overruled,  and  the  plaintiff  non-suited, 
and  thereupon  errors  are  assigned. 

It  is  insisted,  on  behalf  of  the  defendant,  that  this  case  is 
controlled  by  the  decision  of  this  court  in  Fetters  v.  Hum- 
phreys, 4  C.  E.  Green  471.  The  precise  point  adjudicated 
there  was,  that  the  words  "occupied  by  me,"  were  merely 
descriptive  of  the  body  of  the  premises  devised,  and  would 
not  newly  create  an  easement  over  other  lands  of  the  testator. 
The  owner  of  the  fee  can  have  no  easement  in  his  own  lands, 
and  in  legal  contemplation  there  was  no  right  of  way  upon 
which  the  words  of  the  will  could  operate.  The  case  was 
properly  treated  as  if  no  such  way  had  ever  been  used. 

In  the  case  of  Polden  v.  Bastard,  4  Best  &  8.  263,  cited 
with  approval  in  Fetters  v.  Humphreys,  the  devise  was  of 
"  the  house,  out-house  and  garden,  as  now  in  the  occupation 
of  T.  A." 

T.  A.  had  been  accustomed,  with  the  knowledge  of  the 
testatrix,  to  use  a  well  on  her  adjoining  lot,  and  it  was  held 
that  a  right  to  the  pump  did  not  pass  to  T.  A.  The  rule 
applied,  that  these  words  were  merely  descriptive  of  the  lands 
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devised,  and  did  not  create  a  new  easement,  where  none  before 
existed. 

The  use  of  the  pump  was  merely  permissive,  and  had  not,, 
by  any  act  of  the  testatrix,  up  to  the  time  the  devise  took 
effect,  ripened  into  a  right  in  the  tenant. 

But,  I  apprehend,  that  if  T.  A.  had  held  under  a  lease 
from  the  testatrix,  expressly  giving  the  use  of  the  pump,  this 
devise,  while  it  could  not  newly  create  an  easement,  would 
have  passed  the  old  subsisting  one.  The  opinion  of  each  of 
the  three  judges  in  this  case  adverts  to  this  distinction. 

Wightman,  J.,  said  :  "  The  circumstances  of  the  present 
case  show  that  the  pump  was  not  used  by  him  in  the  exercise 
of  a  right  to  use  it  as  an  easement." 

Crompton,  J.,  said :  "  If  this  had  been  an  old  easement 
attached  to  the  cottage,  it  would  pass  by  the  words  'apper- 
taining or  belonging,'  but  to  create  a  new  easement,  which  did 
not  exist  before,  the  will  must  have  devised  the  cottage  '  with 
the  pump  therewith  enjoyed.' " 

And  Blackburn,  J.,  after  referring  to  the  fact  that  no  right 
in  the  tenant  to  use  the  pump  was  shown,  said :  "  It  is  neces- 
sary to  show  words  sufficient  to  express  an  intention  by  the 
devisor  to  create  this  easement  de  novo,  and  annex  it  to  the 
cottage  devised." 

There  are  no  such  words ;  there  is  only  a  devise  of  the  cot- 
tage itself,  "  as  now  in  the  occupation  of  Thomas  Answood ;. 
and  he  had  enjoyed  merely  a  license  to  go  to  the  pump." 

In  Thompson  v.  Waterlow,  Law  Rep.,  6  Eq.  36,  Lord  Romilly 
drew  a  distinction  between  ways  existing  of  right,  prior  to  the 
unity  of  seizin,  and  those  made  by  the  owner  for  his  own 
convenience  while  he  owned  both  closes,  and  this  distinction, 
was  recognized  in  the  subsequent  case  of  Langley  v.  Hammond,, 
L.  R.,  3  Exch.  161. 

All  the  cases  enforce  the  doctrine  that  an  easement  can 
be  newly  created  only  by  words  of  very  clear  expression,, 
showing  an  intention  to  annex  it  to  the  corpus  of  the  grant. 

The  rule  is  undoubtedly  a  wise  one,  and  the  only  question, 
is  whether  it  applies  to  this  case. 
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If  one  should  lease  his  store  ou  State  street,  the  right  of 
tlie  tenant  to  show  by  parol  that  a  court-yard  was  part  of  the 
demised  premises  would  not  be  questioned. 

So,  if  the  owner  of  a  building  should  let  it  by  parol,  in 
parcels,  defining  clearly  the  use  which  the  several  tenants 
should  have  of  the  conveniences  in  the  yard,  parcel  of  the 
premises,  and  pending  the  term  should  grant  to  the  several 
tenants  "  that  part  of  the  demised  premises  occupied  by  them, 
respectively,"  there  is  nothing  in  Fetters  v.  Humphreys  which 
•could  exclude  either  grantee  from  any  privilege  in  tiie  yard, 
MJiich  he  had  enjoyed  of  right  under  the  terms  of  the  lease. 
This  would  not  found  a  new  right,  upon  words  like  those 
used  in  the  cases  referred  to,  but  would  preserve  and  continue 
an  old  right  long  enjoyed  as  part  and  parcel  of  the  tiling 
granted,  and  which  had  not  been  severed  from  it.  The  case 
under  consideration  is  analogous. 

The  will,  in  effect,  gives  the  fee  to  Lemuel  Thomas,  subject 
to  a  life  estate  in  Stanford,  to  carry  on  the  business  of  a  drug- 
gist in  that  part  of  the  premises  occupied  by  him.  The  inten- 
tion of  the  testator  manifestly  was  to  continue  Stanford  in  the 
possession  of  the  part  devised  to  him,  with  all  the  rights  he 
held  under  the  lease  during  the  partnership.  By  rights  I 
mean  legal  rights,  such  as  he  could  have  enforced  under  his 
iigreement  with  his  lessor.  As  in  that  class  of  cases  repre- 
sented by  Press  v.  Parker,  2  Bing.  456,  it  was  competent  to 
show  by  parol  the  extent  of  the  premises  devised,  and  in 
Thompson  v.  Waterlow,  to  establish  what  ways  existed  of 
right  prior  to  the  unity  of  seizin  ;  so  in  this  case,  parol  evi- 
dence should  be  received  to  show  what  part  of  the  ]>remises 
was  of  right  used  by  Stanford  in  carrying  on  the  drug  busi- 
ness. What  part  of  the  premises  were  so  used  and  occu])ied 
can  be  ascertained  only  by  a  resort  to  extrinsic  testimony,  so 
that  to  give  the  grant  effect  at  all  upon  the  subject  matter  of 
the  devise,  and  to  determine  what  will  satisfy  the  desci'iption, 
parol  evidence  is  a  necessity. 

If,  by  the  contract,  Stanford  had  the  right  to  use  the  con- 
veniences of  the  yard,  they  will  follow  the  devise,  but  if  he 
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•enjoyed  them  merely  by  the  permission  and  license  of  his 
partner,  under  the  rule  in  Fetters  v.  Humphreys,  no  right 
can  arise  by  implication  from  the  words  of  the  grant,  for  that 
would  create  an  easement  de  novo  without  clear  words  of 
expression  to  that  end. 

The  recital  in  the  articles  of  co-partnership,  and  in  the 
agreement  of  INIay,  1868,  are  evidence  of  the  contract,  but  do 
not  conclude  the  plaintiff. 

In  my  opinion,  the  court  below  erred  in  refusing  to  hear 
the  testimony  offered  on  the  part  of  the  plaintiff  to  show  what 
the  terms  of  his  lease  with  the  testator  included  by  its  descrip- 
tion. 

The  question,  "  what  was  the  understanding  between  you 
and  Dr.  Thomas,  as  landlord  and  tenant,  as  to  the  rights  of 
the  occupants  of  the  store  and  dwelling-house,  respectively, 
in  the  yard,"  would  have  been  inadmissible,  if  by  the  use  of 
the  word  "  understanding,"  it  had  been  the  object  of  the 
plaintiff's  counsel  to  draw  out  the  witness'  interpretation  of 
the  contract  to  be  derived  from  the  conversation  between  Dr. 
Thomas  and  himself,  instead  of  the  language  which  had  passed 
between  them.  That  this  testimony  was  not  excluded  on  this 
technical  ground  is  apparent  from  the  further  refusal  to 
permit  the  plaintiff  to  prove  the  declarations  of  the  testator 
in  regard  to  the  conveniences  and  parts  of  the  premises,  which 
he  reserved  as  being  necessary  to,  and  connected  Math,  the 
store,  on  letting  the  dwelling  part  of  the  house  to  the  other 
tenants. 

The  plaintiff  had  a  right  to  show,  either  by  the  conversa- 
tion of  Dr.  Thomas  with  him,  or  by  his  declarations  to  other 
parties,  what  was  comprehended  in  the  descriptive  words  of 
the  partnership  agreement. 

That  part  of  the  premises  devised  to  Stanford  is  co-exten- 
sive with  that  which  he  of  right  had  held  and  occupied  under 
and  by  virtue  of  any  valid  agreement  with  the  testator. 

The  plaintiff  cannot  rest  his  claim  to  these  privileges  upon 
the  ground  that  they  are  apparent  or  continuous  easements, 
nor  that  thev  are  absolutelv  essential  to  the  enjoyment  of  the 
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thing  granted,  and,  therefore,  pass  as  incident  to  it.  It  is 
not  like  Underwood  v.  Barroivs,  7  Car.  &  P.  26. 

In  that  case  the  water  closet  was  expressly  let ;  the  use  of 
the  door  bell  and  knocker  was  incident  to  a  right  of  way, 
which  was  implied  of  necessity,  and  the  skylight  on  the  stair- 
case was  essential  to  enable  the  tenant  to  traverse  the  way. 
The  grant  of  these  privileges  would  be  implied  as  clearly  as 
the  right  to  use  the  staircase,  when  rooms  are  let  on  the 
second  floor,  and  the  court  said,  that  it  would  require  an 
express  exception  to  exclude  the  tenant  from  them. 

The  result  is  that  the  judgment  below  should  be  reversed. 

For  reversal — The  Chief  Justice,  Bedle,  Dalrimple, 
ScuDDER,  Van  Syckel,  Woodhull,  Clement,  Dodd,. 
Green,  Lilly.     10. 

For  affirmance — None. 
Cited  in  Stanford  v.  Lyon,  10  Stew.  101. 


THE  STATE,  THE  CENTRAL  RAILROAD  COMPANY  OF  NEW 
JERSEY,  PROSECUTORS,  PLAINTIFFS  IN  ERROR,  v.  THE 
CITY  OF  ELIZABETH,  DEFEND A2JT  IN  ERROR. 

1.  The  making  of  deeds  by  land  owners,  recognizing  the  existence  of  a 
street,  is  conclusive  evidence  against  them  of  the  dedication  of  the 
street  to  the  public  use,  either  by  the  grantors  themselves,  or  by  those- 
under  whom  they  claim. 

2.  It  was  within  the  powers  of  the  commissioners  to  lay  out  streets  and 
avenues  in  the  city  of  Elizabeth,  under  the  act  of  March  13th,  1867^ 
to  close  and  vacate  public  streets,  but  the  mere  fact  of  the  omission  of 
a  street  on  the  map  made  by  said  commissioners,  is  not  evidence  that 
they  adjudged  and  determined  that  such  street  should  be  closed,  or 
even  of  the  intention  of  the  commissioners  to  close  the  street. 

3.  If  such  street  was,  in  fact,  closed  by  the  commissioners,  the  presump- 
tion is,  that  it  would  have  been  laid  down  upon  the  map,  and  marked 
as  other  streets  designated  to  be  closed. 

4.  Such  street  not  having  been  closed  by  the  commissioners,  the  common 
council  of  Elizabeth  may,  under  the  charter,  accept  the  same  in  the 
mode  prescribed  by  law. 
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On  error  to  the  Supreme  Court. 

For  opinion  of  the  Supreme  Court,  see  6  Vroom  359. 
For  the  plaintiffs  in  error,  W.  J.  Magie  and  B.  Williamson. 
For  the  defendant  in  error,  Cortlandt  Parher. 

The  opinion  of  the  court  was  delivered  by 

Green,  J.  The  writ  of  error  in  this  case,  brings  up  for 
review  the  judgment  of  the  Supreme  Court  affirming  the  pro- 
ceedings of  the  city  council  of  Elizabeth,  in  accepting  as  a 
public  street,  and  paving  that  portion  of  Wall  street  or  Mag- 
nolia avenue  extending  from  Trumbull  street  to  Division 
street. 

It  appears,  from  the  evidence  in  the  case,  that  the  street  in 
question  had,  years  before,  been  dedicated  to  public  use  by 
the  owners  of  the  property,  that  it  was  laid  down  on  a  map 
on  record  in  the  clerk's  office  of  the  county  of  Essex,  known 
as  the  "  map  of  Wetmore's  addition  to  Elizabethport,"  and 
that  it  had  been  a  traveled  street  at  least  as  far  back  as  be- 
tween 1859  and  1863.  The  evidence  produced  by  the  pro.se- 
cutors  in  this  cause,  precludes  them  from  denying  the  exist- 
ence of  the  street,  or  the  right  of  the  public  to  travel  upon  it. 
Several  deeds  offered  by  them,  and  under  which  they  claim 
title,  recognize  the  existence  of  Wall  street,  and  the  lands 
thereby  conveyed  are  expressly  bounded  by  it.  Two  of  these 
deeds,  both  made  and  recorded  in  1865,  refer  to  the  "  map  of 
Wetmore's  addition  to  Elizabethport,"  and  expressly  state 
that  the  boundaries  of  the  property  conveyed,  embrace  por- 
tions of  Wall,  Bond,  and  Division  .streets,  as  laid  down  on 
said  map,  "  which  portions  are  conveyed  subject  to  being  and 
remaining  public  highways  until  vacated  by  lawful  authority." 

The  making  of  such  deeds  by  the  land  owners,  is  conclusive 
evidence  again.st  them  of  the  dedication  of  the  street  to  i^ublic 
use,  either  by  the  grantors  themselves,  or  by  those  under 
whom  they  claim.     And  the  acceptance  of  the  deeds  by  the 
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prosecutors  is  equally  conclusive  of  their  assent  to,  and  ac- 
knowledgment of  the  public  use  to  which  the  land  is  subject. 
A  sale  of  land  with  reference  to  a  map  on  file  in  a.  public 
office,  or  describing  lots  as  bounded  by  existing  streets,  is  evi- 
dence of  a  dedication  of  the  latter,  binding  upon  both  vendor 
and  vendee.  2  Dillon  on  Mun.  Corp.,  §  503.  As  against  the 
prosecutors,  the  dedication  of  the  street  to  the  public  use  was 
complete  and  absolute,  it  had  passed  beyond  their  control,  and 
its  acceptance  by  the  proper  public  authority  made  in  the  mode 
prescribed  by  law,  was  only  needed  to  charge  the  public  Avith 
the  duty  of  maintaining  and  repairing  the  street  as  a  public 
highway. 

The  charter  of  the  city  of  Elizabeth,  (Pamph.  Laws,  1863, 
§  116,  p.  153,)  provides  "  that  it  shall  be  lawful  for  the  city 
council,  whenever  they  shall  deem  it  expedient,  to  cause  sur- 
veys to  be  made  and  filed  in  the  office  of  the  clerk  of  the 
county  of  Union,  and  recorded  in  the  book  of  records  of  roads 
and  highways  for  said  county,  of  such  streets  and  highways 
which  have  been,  or  at  any  time  hereafter  may  be  opened  by 
the  owners  of  any  land  over  which  the  same  runs,  and  which 
has  been  by  such  owners  dedicated  to  the  public,  by  permit- 
ting the  public  to  use  the  same,  and  by  selling  lots  fronting 
thereon.  And  all  such  streets  and  highways,  when  surveyed, 
and  such  surveys  filed  and  recorded  as  aforesaid,  shall  be 
deemed  and  taken  to  be  public  streets  or  highways,  and  shall 
be  maintained  and  treated  as  such  in  all  respects." 

The  street  in  question,  prior  to  the  action  of  the  common 
council  complained  of,  was  a  street  of  the  precise  character 
described  in  the  section  of  the  charter  above  quoted.  And, 
in  September,  1869,  a  resolution  was  passed  by  council, 
directing  the  city  surveyor  to  cause  a  survey  of  the  street  to 
be  made,  to  the  end  that  it  might  be  accepted  as  one  of  the 
public  streets  of  the  city  of  Elizabeth.  The  survey  having 
been  made,  and  approved  by  the  committee  on  streets  and 
highways,  the  council,  on  the  1st  of  December  following, 
adopted  a  resolution,  "that  the  said  survey  be  filed  in  the 
office  of  the  clerk  of  the  county  of  Union,  and  recorded  in 
the  book  of  records  of  roads  and  highways  for  said  county, 
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and  that  the  said  Wall  street,  from  Trumbull  street  to  Divi- 
sion street,  be  and  hereby  is  declared  to  be  and  accepted  as  a 
public  street  of  the  city  of  Elizabeth."  It  is  difficult  to  con- 
ceive of  a  case  of  municipal  legislation  where  the  subject  matter 
was  more  completely  within  the  jurisdiction  of  the  municipal 
authority,  or  where  the  proceedings  were  more  exactly  in  ac- 
cordance with  the  law  prescribing  the  mode  in  which  the 
power  should  be  exercised. 

It  is  contended,  however,  that  previous  to  the  passage  of 
the  resolutions  above  mentioned,  the  powers  conferred  by  the 
115th  section  of  the  charter  were  abrogated  or  taken  away  by 
an  act  of  the  legislature,  entitled  "  an  act  appointing  commis- 
sioners to  lay  out  streets  and  avenues  in  the  city  of  Eliza- 
beth," approved  March  13th,  1867.  {Pamph.  Laws  210.) 
It  may  be  questioned  whether  the  act  of  1867  in  any  way 
aifected  the  power  of  the  common  council  under  the  115th 
section  of  the  charter;  but  it  is  a  sufficient  answer  to  the 
ihsistraent  of  the  prosecutors  to  say  that  the  power  was  at 
most  only  suspended  for  the  term  of  two  years  from  the 
approval  of  the  act,  and  that  if  suspended,  it  was  revived  at 
the  expiration  of  the  period  limited  for  the  existence  of  the 
commission,  or  restored  by  the  absolute  repeal  of  the  act  in 
1869. 

It  is  further  contended  that  the  street  in  question  was 
■closed  or  vacated  by  the  commissioners  appointed  by  the  act 
of  1867 ;  that  their  action  was  final  and  conclusive,  and  that 
the  street  could  not  afterwards  be  accepted  or  opened  by  the 
city  council  except  in  the  mode  jirescribed  by  the  repealing 
act  of  1869. 

The  act  of  1867  conferred  upon  certain  commissioners, 
therein  named,  for  the  term  of  two  years,  the  exclusive  power 
to  lay  out  streets  in  the  city  of  Elizabeth,  and  to  close  any 
streets  or  highways,  or  any  parts  thereof,  which  had  thereto- 
fore been  laid  out  and  had  not  been  duly  surveyed  and 
recorded  as  public  streets,  according  to  law.  The  act  also 
provided  that  the  commissioners  should  cause  niaps,  plans 
and  surveys  to  be  made  and  filed  in  the  office  of  the  city 
clerk,  with  such  notes  or  explanations  as  might  be  necessary 
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to  render  the  .'jame  intelligible,  and  that  such  maps,  plans  and 
surveys  should  be  final  and  conclusive  in  respect  both  to  the 
city  and  the  land  owners. 

The  closing;  or  vacating;  of  AVall  street  was  clearlv  within 
the  powers  conferred  upon  the  commissioners.  The  only 
question  is :  Did  they  exercise  the  power  ?  did  they,  in  fact, 
vacate  or  close  the  street  ?  To  establish  the  position  of  the 
prosecutors,  two  things  are  essential:  an  actual  adjudication 
by  the  commissioners  upon  the  subject ;  and  sufficient  legal 
evidence  by  which  it  may  appear  that  they  adjudgod  and 
determine<l  that  the  .street  should  be  closed.  If  the  commis- 
sioners, either  by  design  or  accident,  did  not  act  in  the 
premises — if  they  inadvertently  omitted  either,  through  igno- 
rance of  the  existence  of  the  streets,  or  through  misapprehen- 
sion of  its  extent  or  character  to  adjudicate  upon  the  question — 
it  cannot  be  pretended  that  the  street  was  vacated  or  closed 
by  them. 

The  maps  filed  by  the  commissioners  are  the  only  legal 
evidence  of  their  action  in  the  premises  ;  no  other  record  was. 
made  or  kept  of  their  procealings.  Upon  the  commissioners' 
map,  a  copy  of  which  is  l)efore  the  court,  Wall  street,  between 
Trumbull  street  and  Division  .street,  is  entirely  omitted.  This 
omission,  it  is  contended,  is  plenary  evidence  of  the  closing  of 
the  street  by  the  commissioners.  The  streets  upon  the  map 
are  laid  down  in  different  colors,  and  bounded  by  differently 
shaded  lines.  The  explanations  upon  the  map  .state  that  the 
different  lines  and  colors  respectively  represent  .streets  laid 
out  by  the  commis-sioners ;  streets  already  laid  out  and  streets 
to  be  closed.  If  the  commissioners,  in  fact,  closed  this  part 
of  Wall  street,  the  presumption  is  that  it  Avould  have  been 
laid  down  upon  the  map  in  the  color,  and  marked  with  the 
lines  used  to  designate  a  street  to  be  closed.  The  omission  to 
do  so  is  no  evidence  of  the  action,  or  even  of  the  intention  of 
the  commissioners  to  clo.se  the  street.  The  mapping  by  the 
commissioners  was  a  mere  preliminary  proceeding,  and  only 
determined  what  streets  were  thereafter  to  be  opened,  altered, 
or  closed.  The  actual  opening  or  closing  wa.s  a  subsequent 
independent  proceeding,  for  which  damages  were  to  be  a.ssessed 


MARCH  TERM,  1874.  437 


Ruckman  v.  Bergholz. 


and  paid  to  the  land  owners,  pursuant  to  the  city  charter. 
By  the  act  of  1867,  as  well  as  by  the  repealing  act  of  1869, 
such  subsequent  proceedings  were  expressly  confined  to  streets 
laid  down  upon  the  commissioners'  map.  And  if  (as  is  con- 
tended) the  omission  of  a  street  from  the  map  should  be 
deemed  conclusive  evidence  that  it  was  closed  by  the  commis- 
sioners, the  land  owner,  by  such  omission,  would  be  barred  of 
^11  claim  for  damages  for  closing  a  street  in  front  of  his  prop- 
erty. The  proceedings  of  council  sought  to  be  reviewed, 
were  neither  to  open  nor  vacate  a  street,  but  merely  to  accept 
a  street  already  opened,  and  which  the  commissioners  had 
either  refused  or  omitted  to  close.  In  those  proceedings  we 
find  no  error,  and  the  judgment  of  the  Supreme  Court  must 
be  affirmed,  with  costs. 

For  affirmance — The  Chaxcelloe,  Chief  Justice, 
Depue,  Van  Syckel,  Woodhull,  Clement,  Dodd, 
'Greex,  Lathrop,  Lilly,  Wales.     11. 

For  reversal — None. 


ELISHA  EUCKMAN,  plaintiff  in  error,  v.  WILLIAM   R. 
BERGHOLZ,  DEFENDANT  IN  ERROR. 

1.  In  an  action  of  assumpsit,  brought  to  recover  compensation  for  ser- 
vices as  an  agent  in  selling  real  estate,  the  declaration  contained  a 
special  count  on  a  contract  for  the  payment  of  a  stipulated  percentage 
on  a  specified  price,  and  also  the  common  counts.  Held,  that  the 
plaintiff  might  recover  on  the  common  counts. 

2.  Interest  on  such  a  claim  is  recoverable  from  the  time  when  the  con- 
tract between  the  seller  and  the  purchaser  procured  by  the  agent  was 
made. 

3.  The  f;tct  that  the  agent  had  taken  out  no  license,  as  a  real  estate  agent 
under  the  internal  revenue  law  of  the  United  States,  will  not  affect 
his  right  to  recover  compensation.  The  sole  object  of  that  law,  in 
requiring  a  real  estate  agent  to  take  out  a  license  was  to  raise  revenue. 
The  question  in  such  cases  is,  whether  the  statute  was  intended  as  a 
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protection  or  merely  as  a  fiscal  expedient ;  whether  the  legislature  in- 
tended to  prohibit  the  act  unless  done  by  a  qualified  person,  or  merely 
that  the  person  who  did  it  should  pay  a  license  fee.  If  the  latter,  the- 
act  is  not  illegal. 

4.  The  rule  that  an  agent,  employed  to  sell,  cannot  himself  be  a  pur- 
chaser unless  he  is  known  to  his  principal  to  be  such,  applies  where 
the  employment  is  to  sell  at  a  stipulated  price. 

6.  It  should  be  clear  that  a  misdirection  in  a  charge  has  done  no  injury 
to  the  party  com{)laining  of  it,  and  if  there  is  reasonable  doubt  on  that, 
head  he  is  entitled  to  the  benefit  of  it. 

In  error  to  the  Bergen  Circuit. 
The  case  was  argued  on  the  errors  assigned. 
For  the  plaintiif  in  error,  Jacob  Vanatta. 
For  the  defendant  in  error,  Covtlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

The  Chaxcellor.  This  action  was  brought  in  the 
Circuit  Court  of  the  county  of  Bergen,  by  William  R.  Berg- 
holz against  Elisha  Ruckman,  to  recover  compensation  for 
services  in  the  .sale,  by  Bergholz  for  Ruckman,  of  about 
eighteen  hundred  acres  of  land  owned  by  the  latter.  The 
declaration  contained  a  special  count  upon  a  contract  whereby,, 
as  alleged,  the  defendant,  in  consideration  that  the  plaintiff 
would  procure  a  purchaser  for  and  effect  the  sale  of  the  land 
at  the  rate  of  $275  an  acre,  agreed  to  pay  him  therefor  a 
commission  of  five  per  cent,  of  the  purchase  money.  It  also- 
contained  the  common  counts. 

The  defendant  pleaded  the  general  issue  and  a  special  plea. 
that  the  plaintiff  was,  at  the  time  of  the  sale,  interested  with, 
the  buyer  as  a  partner  in  the  purchase.  Issue  having  been 
joined  on  these  pleas,  the  cause  was  tried,  and  resulted  in  a 
verdict  in  favor  of  the  plaintiff  on  both  issues.  Sundry 
exceptions  were  taken  by  the  defendant  at  the  trial,  and  a 
writ  of  error  was  brought  to  this  court  thereon  accordingly. 
Of  the  alleged  errors,  those  which  were  assigned  on  the  charge- 
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were  alone  insisted  upon  in  the  argument  here.  The  principal 
of  these  were  the  charge  that  from  the  evidence  the  plaintiff 
was  not  carrying  on  the  business  of  a  broker  in  real  estate, 
and  was  not  a  real  estate  agent  within  the  meaning  of  the 
internal  revenue  act,  and  was  not  for  the  transaction,  from 
which  the  claim  in  suit  arose,  required  to  take  out  a  license ; 
that  conceding  that  he  was  interested  in  the  purchase  at  the 
time  of  the  sale  and  did  not  disclose  his  interest  to  the 
defendant,  he  was,  nevertheless,  entitled  to  recover ;  the  re- 
fusal to  charge  that  the  plaintiff  was  not  entitled  to  recover 
under  the  common  counts,  and  the  charge  that  the  plaintiff 
was  entitled  to  interest,  if  the  jury  found  for  him,  from  June 
1st,  1868,  and  not  merely  from  the  time  of  demand  made  by, 
him  upon  the  defendant  for  the  money,  which  was  about 
May,  1869. 

To  dispose  in  the  first  place  of  the  last  two  of  these  alleged 
errors,  the  plaintiff,  if  he  was  entitled  to  compensation,  was 
entitled  to  interest  upon  it  from  the  time  when  it  was  payable 
to  him.  It  was  due  when  he  had  completed  his  stipulated 
work,  when  the  contract  was  made  between  the  defendant 
and  the  purchaser.  That  appears  to  have  been  on  the  12th 
of  May,  1868.  The  rule  governing  the  allowance  of  interest 
on  a  running  account  or  a  claim  for  unliquidated  damages, 
has  no  application  to  this  case.  There  is  no  error  in  this 
direction  of  the  judge.  The  judge  very  properly  refused  to 
charge  that  the  plaintiff  was  not  entitled  to  recover  under  the 
common  counts.  If  the  plaintiff  failed  to  prove  the  contract 
alleged  in  the  special  count,  but  instead  of  it  proved  a  differ- 
ent one,  variant  as  to  the  amount  of  compensation  or  the 
extent  of  the  service  to  be  rendered,  he  might  have  recovered 
under  the  common  counts,  or,  if  necessary,  an  amendment 
might  have  been  allowed  at  the  trial,  or,  failing  that,  this 
court  would  have  made  it,  if  the  ends  of  justice  required. 
The  verdict  shows  that  the  jury  did  not  find  that  the  agree- 
ment stated  in  the  special  count  was  made.  They  found  that 
there  was  one  which  entitled  the  plaintiff  to  compensation  at 
the  rate  of  only  two  and  a-half  per  cent. 
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Nor  was  there  error  in  the  charge  in  respect  to  the  plain- 
tiff's right  to  recover,  notwithstanding  he  had  taken  out  no 
license  as  a  real  estate  ageut  under  the  internal  revenue  law 
of  the  United  States,  The  judge  might  properly  have  gone 
further  than  he  did  in  this  direction.  He  charged  that  from 
the  evidence,  the  plaintiff  was  not  within  the  provisions  of 
that  act,  and,  therefore,  could  not  be  affected  by  them.  It  is 
insisted  that  he  should  have  left  it  to  the  jury  to  determine 
whether  the  plaintiff  was  a  real  estate  agent  or  not.  But 
that  was  a  matter  of  no  importance,  for  if  he  were  such  and 
had  not  taken  out  a  license,  that  fact  could  not  in  any  wise 
have  affected  his  right  to  recover.  The  question  in  such 
cases  is,  whether  the  statute  was  intended  as  a  protection  or 
merely  as  a  fiscal  expedient ;  whether  the  legislature  intended 
to  prohibit  the  act  unless  done  by  a  qualified  pei-son,  or 
merely  that  every  person  who  did  it  should  pay  a  license  fee. 
If  the  latter,  the  act  is  not  illegal.  Cope  v.  Roidands,  2  J/. 
&  W.  149 ;  Smith  v.  Mawhood,  14  M.  &  W.  452 ;  Taylor  v. 
Crowkmd  Gas  and  Coke  Co.,  10  Exch.  293. 

The  internal  revenue  law  prescribed  no  qualification  for  a 
real  estate  agent.  Any  one  who  should  have  taken  out  the 
requisite  license  would  have  been  authorized  ipso  facto,  so  far 
as  that  law  was  concerned,  to  carry  on  the  business  Avithout 
respect  to  his  qualifications.  It  did  not  undertake  to  declare 
any  act  done  by  an  unlicensed  person  acting  as  a  real  estate 
agent,  invalid.  Its  sole  object  in  requiring  a  license  in  such 
case  was  to  raise  revenue. 

It  remains  to  be  considered  whether  there  was  error  in  the 
charge  on  the  subject  of  the  interest  of  the  plaintiff  in  the 
purchase.  The  judge,  distinguishing  this  case  from  one 
where  the  price  was  left  open  to  the  negotiations  of  the  agent, 
instructed  the  jury  that  though  the  plaintiff  was  interested  in 
the  purchase  when  it  was  made,  he  might,  nevertheless, 
recover  his  commissions  as  agent,  notwithstanding  the  defend- 
ant was  not  aware  of  the  existence  of  such  interest.  In  this 
there  was  error,  for  it  is  a  fundamental  rule  that  an  agent 
employed  to  sell  cannot  himself  be  a  purchaser,  unless  he  is 
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known  to  his  principal  to  be  such.  Dunlap's  Puley  on 
Agency  33 ;  Story  on  Agency,  §  210  ;  see,  also,  Hurst  v. 
Molding,  3  Taunt.  32 ;  Croioe  v.  Ballard,  3  Brown  C.  C. 
149 ;  Farnsworth  v.  Hemmer,  1  Allen  494 ;  ]V(dher  v.  Os- 
good, 98  Mass.  348. 

And  this  mile  is  not  inapplicable,  nor  is  it  relaxed  when 
the  employment  is  to  sell  at  a  fixed  price,  for  it  springs  from 
the  prohibitory  policy  of  the  law  adopted  to  prevent  the 
abuse  of  confidence  and  to  remove  temptation  to  duplicity.  It 
requires  a  man  to  put  off  the  character  of  agent  when  he  as- 
sumes that  of  principal.  It  is  claimed  however  that  inasmuch 
as  the  jury  were  properly  directed  to  find  upon  the  second 
issue,  and  on  it  found  substantively  that  the  plaintiff  was  not 
interested,  the  error  did  no  harm.  Whether  injury  was  done 
by  the  misdirection,  will  depend  on  whether  the  finding  on 
that  issue  was  affected  by  the  erroneous  charge. 

The  charo-e  as  to  that  issue  was  as  follows  :  "  If  vou  find 
for  the  plaintiff,  the  court  desire  you  in  addition  to  your  gene- 
ral verdict,  to  find  an  answer  to  this  question  :  Was  the 
plaintiff,  at  the  time  of  making  the  contract,  May  12th,  1868, 
interested  as  part  purchaser  with  King  in  the  contract  ?  In 
order  that  that  question  may  be  fully  taken  care  of  hereafter, 
you  will  find  it  specially.  If  you  find  that  he  was  interested, 
you  have  a  right  to  use  it  on  the  question  of  veracity,  but  in 
addition  to  that  the  court  wish  you  to  find  specially  whether 
he  Avas  interested  May  12th,  1868,  as  part  purchaser  witli 
King  in  the  contract."  On  the  other  hand,  it  is  urged  that 
the  defendant  had  a  right  to  a  lawful  charge  on  both  issues, 
and  if  as  to  either  it  Mas  refused  or  an  unlawful  one  given, 
the  judgment  should  be  reversed.  It  is  true  the  parties  to  a 
suit  have  the  right  to  have  the  law  truly  declared,  but  it  is 
also  true  that  a  judgment  will  not  be  reversed  for  an  error, 
however  manifest,  which  has  done  no  injustice.  But  it  should 
be  clear  that  the  party  complaining  has  not  been  injured  by 
the  error,  and  if  there  is  reasonable  doubt  on  that  point,  it  is 
the  duty  of  the  court  to  give  him  the  benefit  of  it. 
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In  the  present  case  the  defendant  strenuously  insisted  that 
if  the  plaintifiP  was  interested  in  the  purchase  when  it  was 
made  and  the  defendant  was  unaware  of  that  fact,  it  was  a 
complete  defence  to  the  action.  The  charge  positively  de- 
clared the  contrary.  Tlie  defendant  was  thus  deprived  of 
this  most  important  ground  of  defence.  Though  the  jury 
were  permitted  to  consider  the  testimony  as  to  the  plaintiff's 
interest  under  the  first  issue  with  a  view  to  contradicting  him, 
that  will  not  relieve  him  from  the  consequences  of  the  error. 

In  Reed^-v.  Van  Cieve,  3  Dutcher  352,  evidence  competent 
on  the  merits  was  excluded  as  principal  testimony,  but  ad- 
mitted to  contradict  a  witness.  The  verdict  in  favor  of  the 
party  objecting  to  the  testimony  was  set  aside  for  the  error. 
It  may  well  be  doubted  whether  after  a  positive  charge,  that 
a  fact  insisted  upon  as  a  defence  is  no  defence  at  all,  and 
therefore  is  of  no  importance  in  that  connection,  a  jury  would 
be  likely  to  give  any  attention  to  a  special  finding  in  regard 
to  it.  Their  tendency  and  inclination  under  such  circum- 
stances would  most  probably  be  to  regard  it  as  a  mere 
formality  following  their  conclusion  on  the  main  issue  as  a 
matter  of  course,  and  it  may  be  fairly  presumed  that  they 
would  spend  but  little  time  upon  a  question  which  they  had 
been  judicially  instructed  to  consider  of  no  importance  in 
determining  the  controversy. 

The  second  issue  was  a  very  material  one  in  the  suit.  Had 
the  question  it  involved  been  determined  against  the  plaintiff,, 
the  verdict  in  his  favor  on  the  first  issue  could  not  have  been 
sustained.  The  defendant  had  a  right  to  have  it  presented 
to  the  jury  in  its  proper  proportions. 

In  Toulmin  v.  Hedley,  2  Carr.  &  Kir.  157,  the  court  were- 
of  opinion  that  the  charge  in  terms  was  correct,  but  that  it. 
still  might  have  been  misunderstood  by  the  jury  and  for  that 
cause  they  set  aside  the  verdict.  In  Benham  v.  Cary,  11 
Wend.  83,  it  was  held  to  be  error  that  the  charge  was  calcu- 
lated to  make  an  erroneous  impression  upon  the  jury  and  ta 
mislead  them  in  their  views  of  the  case. 
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The  instruction  under  consideration  was  erroneous  and  it 
is  by  no  means  clear  that  the  defendant  was  not  prejudiced 
by  it. 

The  judgment  ought  therefore,  for  this  error,  to  be  reversed. 

For  reversal — The  Chancellor,  Chief  Justice,  Scud- 
DER,  Van  Syckel,  Woodhull,  Clement,  Dodd,  Green, 
"Wales.     9. 

For  affirmance — Dalrimple. 
Cited  in  American  Life  Ins.  Co.  v.  Day,  10  Vr.  91. 


CASES  AT   LAW 


DETERMINED   IN   THE 


COURT  OF  ERRORS  AND  APPEALS 


STATE   OF   NEW  JERSEY, 


AT  JUNE  TERM.  1874. 


THE  MUTUAL  BENEFIT  LIFE  INSURANCE  COMPANY, 
PLAINTIFFS  IN  ERROR,  AND  HENRIETTA  HILLYARD 
ET  AL.,   DEFENDANTS  IN  ERROR. 

1.  All  commerce  and  friendly  intercourse  between  citizens  of  the  insur- 
rectionary states  and  districts,  and  the  rest  of  the  Union,  during  the 
recent  civil  war,  were  suspended,  and  any  act  of  intercourse  incon- 
sistent with  the  condition  of  hostilities,  was  unlawful. 

2.  As  a  consequence,  it  was  unlawful  between  such  citizens  to  remit,  or 
to  receive  the  money  to  pay  a  premium  on  a  policy  of  life  insurance 
coming  due  during  the  war,  as  it  involved  an  act  of  amicable  inter- 
course. 

3.  Whether  a  pre-existing  contract  is  dissolved,  or  not,  by  the  war,  de- 
pends upon  whether  it  is  essentially  antagonistic  to  the  laws  governing 
a  state  of  war.  If  the  contract  is  of  a  continuing  nature,  as  in  the  case 
of  a  partnership,  or  of  an  executory  character  merely,  and  in  the  per- 
formance of  its  essential  features,  would  violate  such  laws,  it  would 
be  dissolved  ;  but  if  not,  and  rights  have  become  vested  under  it,  the 
contract  will  either  be  qualified,  or  its  performance  suspended,  accord- 
ing to  its  nature,  so  as  to  strip  it  of  its  objectionable  features,  and  save 
sucli  rights.  The  tendency  of  adjudication  is  to  preserve,  and  not  to 
destroy  contracts  existing  before  the  war. 

4.  A  policy  of  life  insurance,  issued  before  the  war,  by  a  corporation  in 
this  state,  for  the  benefit  of  parties  in  Virginia,  where  premiums  had 
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previously  been  paid,  is  not  dissolved  or  forfeited  for  the  n)ere  non- 
payment of  a  premium  falling  due  during  the  war,  and  where  the 
payment,  with  proper  interest,  was  promptly  tendered  at  its  termina- 
tion. The  payment  had  become  impossible  by  the  act  or  force  of  the 
law,  and,  for  that  reason,  was  suspended,  and  excused  for  the  time 
being. 

5.  A  condition  for  the  payment  of  the  premium  on  a  life  policy  after  tlie 
first,  is  sui  generis,  and  not  of  the  nature  of  a  condition  precedent  to 
the  vesting  of  a  right,  and  is  subject  to  be  suspended,  the  same  as 
clauses  for  performance  in  any  other  contract. 

6.  The  fact  that  the  insurance  company  is  mutual,  does  not  create  a  part- 
nership among  the  insured,  so  as  to  make  the  contract  continuing — 
the  insurance  is  between  the  corporation  and  the  insured. 

7.  The  fault  of  the  rebellion  cannot  be  imputed  to  the  plaintiffs,  so  as  to 
make  the  non-payment  their  fault;  the  law  deals  with  the  existence 
of  hostilities,  and  considers  all  citizens  of  the  belligerent  states  respect- 
ively, as  mutual  enemies.  The  causes  of  the  contest  do  not  affect  the- 
legal  results  between  the  individuals. 


In  error  to  the  Supreme  Court. 

For  former  proceedings  in  this  case,  see  6  Vroom  415. 

For  the  plaintiiFs  in  error,  F.  H,  Teese  and  B.  Williamson^ 

I.  The  defendants  in  error,  being  cesiuis  que  trust  only, 
cannot  maintain  this  action.  It  should  have  been  brought 
by  the  legal  representatives  of  the  trustee,  Edwin  Hillyard. 

It  is  not  denied,  in  the  opinion,  that  cesiuis  que  trust  can- 
not maintain  a  suit  at  law  in  their  own  names,  but  it  is  said, 
"the  agent  who  effected  the  insurance  is  styled  a  trustee,  but 
that  does  not  make  him  such,"  &c.,  (jxige  20,  line  7,)  but, 

1st.  There  is  no  evidence  afforded  by  the  policy  itself,, 
(which  is  set  out  in  the  declaration  with  a  profert,  page  2, 
line  10,  and  begins  at  the  word  "the"  line  12,)  that  Edwin 
Hillyard  was  any  more  of  an  agent  of  the  plaintiffs  than  any 
other  trustee  is  an  agent. 

2d.  The  true  insurer  was  neither  the  plaintiffs  nor  the 
trustee,  but  John  H.  Hillyard,  the  father  of  seven  daughters^ 
who  insured  his  life  for  their  benefit  {page  2,  line  18.) 

3d.  If  it  were  true,  as  the  opinion  supposes,  that  Edwin 
Hillyard  acted  as  an  agent  as  well  as  a  trustee,  it  would  make 
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no  difference.  Trustees  are  always,  in  some  sense,  agents  for 
the  cestuis  que  trust.     Perry  on  Trusts,  §  874. 

It  is  perfectly  well  settled  law,  that  cestuis  que  trust  cannot 
sue  in  their  own  names — 

"The  action  of  assumpsit  is  an  equitable  action,  and,  gene- 
rally, if  a  promise  is  made  to  one  for  the  benefit  of  another, 
the  person  for  whose  benefit  the  promise  is  made,  may  bring 
the  action  ;  but  if  a  promise  is  made  to  a  trustee  for  the  benefit 
of  the  cestui  que  trust,  the  trustee  alone  can  sue."  Perry  on 
Trusts,  §  330. 

"  If  the  cestui  que  trust  were  permitted  to  sue  at  law  in  his 
own  name,  the  benefit  and  jjrotection  intended  to  result  from  the 
intervention  of  a  trustee  clothed  with  a  legal  title,  might  be  lost." 
Chitty's  PL,  p.  2. 

The  cases  bearing  upon  this  subject  are  all  considered  in 
Treat  v.  Stanton,  14  Conn.  445.  The  court,  p.  454,  say : 
■*'  No  case  has  been  cited,  nor  is  it  believed  that  any  can  be  found, 
where,  on  a  promise  made  to  one  sustaining  the  character  of 
.a  trustee,  the  cestui  que  trust,  or  person  ultimately  interested, 
has  been  permitted  to  bring  an  action  upon  it.  In  such  case, 
the  obligation  and  legal  responsibility  is  exclusively  in  the 
trustee,  and  must  be  enforced  by  him  in  a  court  of  law." 

The  question  to  be  decided,  iu  an  action  brought  by  a  third 
person,  on  a  promise  made  for  his  benefit,  is,  to  whom,  by  the 
contract,  is  the  money  to  be  p>(iid  f  If  A  promise  B  that  he 
will  pay  C,  C  may  maintain  an  action  against  A,  but  it  is 
on  the  ground  that  the  contract  is,  that  A  will  pay  direct  to 
C.     Company  of  Felt  Makers  v.  Davis,  1  B.  &  P.  102. 

But  the  very  object  of  the  creation  of  a  trustee  is  to  jyr event 
the  real  party  in  interest  from  having  the  money  paid  directly 
to  him.  It  is  for  theprotection  of  the  cestuis  que  trust.  Chitty's 
PL,  supra. 

II.  The  late  war  of  insurrection  and  rebellion  against  the 
United  States,  cannot  be  pleaded  in  a  court  of  law  by  a  citizen 
of  the  rebellious  states,  as  an  excuse  for  the  non-peformance 
of  his  contract. 
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The  excuse  for  the  non-payment  of  the  premiums  during 
the  war  is,  the  late  war  of  the  rebellion,  and  the  proclamation 
of  the  President,  in  consequence  thereof,  and  that  payment 
was  impossible,  ^^ for  that,  and  no  other  cause.''     P.  5,  l.  5. 

War  is  considered  the  individual  act  of  each  citizen  of  a 
belligerent  power.  Such  citizen  cannot,  after  the  war  is 
ended,  go  into  the  courts  of  the  other  belligerent  and  claim 
that  he  was  prevented  by  the  acts  of  that  government  from 
performing  his  contract.  The  courts  of  the  latter  govern- 
ment will  conclusively  presume  that  the  acts  of  their  own 
government  were  right,  and  were  caused  by  the  wrongful 
^cts  of  each  and  every  member  of  the  other  government. 
Touteng  v.  Hubbard,  3  B.  &  P.  291. 

"  All  the  cases  admit  that  where  a  party  has  been  disabled 
from  performing  his  contract  by  his  own  default,  it  is  not 
competent  for  him  to  allege  the  circumstances  by  which  he 
was  prevented  as  an  excuse  for  his  omission.  May  not  the 
loss  which  the  present  plaintiff  has  sustained  be  considered 
in  a  political  point  of  view  as  arising  from  his  own  default  f 
Must  not  every  subject  of  the  Swedish  state  be  answerable 
for  what  we  must  consider  as  an  act  of  aggression  on  the 
part  of  his  sovereign?  *  *  Here  the  impossibility  has 
arisen  from  an  act  of  the  British  state,  to  which  all  his 
Majesty's  subjects  are  parties,  occasioned  by  an  act  of  the 
Swedish  court,  to  which  all  the  subjects  of  Sweden  are  parties." 
Id.  302.  "  We,  sitting  here,  and  every  good  British  subject, 
must  consider  (the  embargo)  as  an  act  justified  by  the  conduct 
of  the  court  of  Sweden  towards  this  country.  *  *  It  would 
be  a  total  violation  of  every  rule  by  which  the  courts  have  been 
governed  respecting  actions  brought  against  British  subjects,  by 
persons  in  a  more  or  less  extensive  degree  of  hostility,  to  suffer 
this  plaintiff  to  recover ."     Id.  299. 

The  same  doctrine  is  held  by  the  Supreme  Court  of  the 
United  States.  In  White  v.  Burnley,  20  How.  249,  the  court 
say :  "  When  one  nation  is  at  war  with  another  nation,  all 
the  subjects  or  citizens  of  the  one  are  deemed  in  hostility  to 
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the  subjects  or  citizens  of  the  other.     They  are  personally  at 
war  with  each  other,  and  have  no  capacity  to  contract^ 

If  this  is  the  law  in  relation  to  alien  enemies,  a  fortiori 
must  it  be  the  law  where  the  plaintiff  was  iu  insurrection 
and  rebellion  against  his  own  government,  and  seeks  to  set 
up  his  treason  as  an  excuse  for  the  non-performance  of  his 
contract. 

"  At  no  time  during  the  rebellion  were  the  rebellious  states 
out  of  the  pale  of  the  Union.'"      White  v.  Hart,  13  Wall.  646. 

"  All  persons  residing  within  this  territory,  whose  prop- 
erty may  be  used  to  increase  the  resources  of  the  hostile 
})Ower,  are  in  this  contest  liable  to  be  treated  as  enemies, 
though  not  foreigner s.^^     Prize  cases,  2  Black  674. 

"  As  against  rebels  in  insurrection  against  the  government, 
the  United  States  possess  both  sovereign  and  belligerent 
rights."     Id. 

"  The  whole  confederate  power  must  be  regarded  by  this 
court  as  a  usurpation  of  unlawful  authority.^'  U.  S.  v. 
Keeler,  9  Wall.  83 ;  U.  8.  v.  Stark,  11  Law  Reg.  N.  S.  {Jan., 
1872,)  37;  Mrs.  Alexander's  Cotton,  2  Wall.  421,  422;  also 
see  cases  collated  in  1  Brightly' s  Fed.  Dig.  of  U.  S.  Repts. 
849. 

This  very  point,  viz. :  That  a  declaration  setting  up  this 
excuse  for  the  non-payment  of  premiums  on  a  life  insurance 
policy,  will  he  held  bad  on  demurrer,  has  been  decided  in 
the  case  of  Dillard  v.  Manhattan  Life  Ins.  Co.,  {Georgia  f) 
Bliss  on  Life  Ins.  645. 

Certain  belligerent  rights  to  the  rebellious  states  were 
granted  by  the  government  through  motives  of  humanity, 
and  to  protect  loyal  citizens  in  their  rights,  (e.  g.  the  suspen- 
sion of  the  statutes  of  limitation  ;  otherwise  rebels  in  arms 
might  claim  the  benefit  of  those  statutes.)  See  the  above 
cases  passim. 

III.  The  payment  of  the  annual  premiums  in  the  decla- 
ration mentioned,  was  a  condition  precedent  to  the  payment 
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of  the  anioimt  for  which  the  suit  is  brought ;  therefore  no 
excuse  for  their  non-payment  is  admissible. 

A  condition  precedent  is :  "A  condition  preceding  the 
vesting  of  an  estate  or  the  accruing  of  a  right." 

The  declaration  says,  that  the  policy  "  icas  accepted  by  the 
assured  upon  these  express  conditions,'^  &c.  ;  ^' upon  the  faith 
of  which  that  agreement  teas  therein  declared  to  be  made.'' 
Among  others,  "  that  in  case  the  said  Edwin  Hillyard,  trus- 
tee, should  not  pay  the  said  annual  premium  on,"  &c.,  "  the 
said  company  shoidd  not  be  liable,"  &c. 

"  In  the  case  of  a  condition  precedent,  the  plaintiff  must 
aver  and  prove  either  his  performance  of  such  condition  pre- 
cedent or  an  offer  to  perform  it,  which  the  defendant  rejected," 
&c.     Chit.  Cont.  738. 

To  this  effect  are  all  the  cases.  Cutter  v.  Powell,  6  T.  JR. 
320  (2  Smith  L.  C.  1 ;)  School  Trustees  of  Trenton  v,  Bennett,. 
3  Butcher  517. 

Conditions  in  policies  of  insurance  must  be  strictly  per- 
formed. Bunyan  on  Life  Insurance  64;  Want  v.  Blunt,  12 
East  183 ;  Tarleton  v.  Stainforth,  4  T.  R.  695  ;  Catoir  v.  The 
Am.  L.  I.  Co.,  4  Vroom  487,  489. 

The  reasons  given  in  the  opinion  why  this  policy  is  ex- 
cepted from  the  general  rule,  are — 

1st,  {p.  9,  I.  21,)  that  "  the  payment  of  those  premiums  at 
the  stipulated  times  became  legally  impossible.  If  they  had 
been  tendered  the  defendants  could  not,  without  doing  an  unlaw- 
ful act,  have  received  them." 

But  the  authorities  are  to  the  effect  that  it  would  not  have 
been  unlawful  to  have  paid  the  premiums,  either  to  an  agent 
of  the  defendants  at  the  domicil  of  the  defendants  in  error, 
or  to  the  company  at  the  place  of  its  domicil  in  New  Jersey. 
The  money  in  such  case  not  being  withdrawn  beyond  the 
control  of  the  latter  goverment.  Opinion,  p.  19,  /.  1;  The 
3Ianhattan  L.  I.  Co.  v.  Wat^ck,  20  Gn'ott.  614 ;  Cohen  v. 
^¥.  Y.  L.  I.  Co. ;  Bliss  on  Life  Ins.  646,  where  it  was  held 
on  demurrer  that  "  the  complaint  does  not  show  suflficient 
obstacle  to  paying  the  premiums  in  New  York  by  the  mere  con- 

Vol.  VIII.  2  f 


450   COURT  OF  ERRORS  AND  APPEALS. 

Mutual  Benefit  Life  Insurance  Co.  v.  Hillyard. 

dition  of  war."  Buchanan  v.  Curry,  19  Johns.  137  ;  Kershaio 
V.  Kelsey,  100  Mass.  561,  573. 

2d,  {p.  14,  I.  8,)  that  ''the  true  meaning  of  the  agreement 
read  in  the  light  of  its  necessary  implication,  is  that  the  pre- 
miums were  to  be  paid  at  the  time  specified,  unless  prevented 
by  the  act  of  God  or  of  the  law." 

No  authority  is  cited  for  thus  excepting  life  insurance 
policies  from  the  operation  of  an  otherwise  general  rule,  but 
by  way  of  illustration  it  is  stated  {p.  13, 1.  33,)  that  "  according 
to  the  view  of  the  defendants,  and  regarding  this  stipulation 
as  unqualified,  if  the  assured,  on  one  of  the  days  for  annual 
payment,  being  on  his  way  to  settle  the  premium,  had  been 
taken  with  sudden  sickness,  and  had  remained  in  a  state  of 
insensibility  until  the  time  for  payment  had  passed,  all  his 
interest  in  this  policy  would  have  been  irretrievably  for- 
feited." 

But  the  Court  of  Appeals  of  New  York  have  decided  that 
in  just  such  a  case  the  policy  was  forfeited.  Howell  v.  The 
Knickerbocker  L.  I.  Co.,  44  N.  Y.  276. 

In  this  case  Howell's  premium  became  due  on  the  15th  of 
July,  at  noon.  On  that  day  he  left  his  house  for  his  place  of 
business  in  apparent  good  health,  intending  to  pay  the  premium 
for  the  continuance  of  the  policy.  About  ten  o'clock  of  that 
day  he  was  struck  with  apoplexy,  which  proved  to  be  fatal, 
and  rendered  him  helpless  and  speechless,  and  he  continued 
wholly  unconscious  until  the  next  day,  when  he  died.  The 
premium  was  tendered  by  the  plaintiif  the  day  after  the 
funeral.  Upon  this  state  of  facts  the  court  decided  that 
"  payment  upon  the  day  specified  is  a  condition  p)recedent,  and 
unless  performed,  the  policy  is  no  longer  in  force,  although 
performance  is  prevented  by  act  of  God." 

"  Although  the  person  whose  life  is  insured  is  stricken  with 
a  fatal  disease  during  the  continuance  of  the  term  of  insurance, 
so  as  to  be  in  a  dying  condition,  this  is  not  sufficient  to  estab- 
lish the  loss  insured  against ;  and  if  he  actually  suwives  until 
the  term  expires,  the  insurer  is  not  liable." 
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It  is  stated  (j).  11,  I.  16,)  "the  examples  adduced  (in  sup- 
port of  the  plaintiff's  view)  are  all  cases  of  difficulty  and  not 
•of  impossibility  of  performance." 

But  is  not  this  case  one  of  difficulty  only,  and  not  of  impos- 
sibilty  ?  It  was  physically  possible  for  the  defendants  to  have 
left  the  rebellious  states.  Legally  and  politically  it  was  their 
■duty  to  have  done  so.  The  cases  above  cited  prove  that 
during  the  entire  war  they  were  just  as  much  citizens  of  the 
United  States  as  were  the  citizens  of  New  Jersey ;  and  that  if 
they  had  changed  their  domicil  to  the  loyal  states,  there  was 
no  law,  either  civil  or  criminal,  by  which  they  could  have 
been  molested,  simply  because  they  had  previously  resided  in 
one  of  the  insurrectionary  states.     2  Kenfs  Com.  63. 

IV.  The  said  contract  of  insurance  was  an  executory  con- 
tract, which  was  annulled  by  war. 

"  An  executory  contract  is  a  contract  designed  to  be  exe- 
cuted or  carried  into  effect  in  future,  or  to  take  effect  on  a 
future  contingency." 

The  argument  in  the  opinion  is,  that  because  the  perform- 
ance of  the  contract  became  impossible  by  the  war,  therefore 
its  performance  is  excused.    ^3.  16. 

The  prior  decisions  are  to  the  effect  that  in  such  case  the 
contract  is  annulled. 

"  Executory  contracts  with  an  alien  enemy,  or  even  with 
a  neutral,  if  they  cannot  be  performed  except  in  the  way  of 
commercial  intercourse  with  the  enemy,  are  dissolved  by  the 
declaration  of  war."  Hanger  v.  Abbott,  6  Wall.  536 ;  The 
William  Bagaley,  5  Wall.  407 ;  Odlin  v.  The  Penn.  Im.  Co., 
2  Wash.  C.  C.  B.S12;  Gray  v.  Sims,  3  Wash.  C  C.  R.  280 ; 
Lathers  v.  Commercial  Ins.  Co.,  2  Bush  298. 

Y.  The  said  contract  of  insurance  being  on  the  life  of  an 
£,nemy,  who  died  during  the  war,  it  was  annulled  by  the  war. 
See  cases  supra;  also,  Furtando  v.  Rodger s,  Z  B.  &  P.  \%% ; 
Kellner  v.  LeMesiirier,  4  E.  396  ;  Gamba  v.  LeMesurier,  4 
JE.  407  ;  Brandon  v.  Curling,  4  E.  409 ;  3  Kent's  Com.  254; 
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Bunyan  on  Life  Assurance  19;  Mitchell  v.  Mu,  L.  I.  Co.: 
Bliss  on  Life  Insurance  645. 

VI.  The  plaintiffs  in  error  are  a  mutual  company.  Their 
members  bear  to  each  other  the  relation  of  partners.  The 
partnership  with  members  in  the  rebellious  states  was  dis- 
solved by  the  war,  and  those  assured  members  cannot  main- 
tain an  action  at  law  against  the  plaintiffs  in  error  for  losses 
happening  during  the  war. 

It  appears  by  the  record  that  the  plaintiffs  in  error  are  a. 
mutual  company.  They  are  so  styled ;  paz/e  2,  I.  33,  refers 
to  the  taking  of  notes  from  members,  page  3,  I.  33,  refers  to- 
the  profits  to  be  made  by  the  members. 

These  are  the  indications  of  a  mutual  company.  Bliss  on- 
Life  Ins.  84,  §  61,  734,  735,  §  464. 

The  declaration  sets  forth  that  the  plaintiffs  are  a  body  cor- 
porate of  the  state  of  New  Jersey. 

The  charter  of  the  company  [Laws  of  1845,  p.  25,)  pro- 
vides for  the  division  of  profits  and  losses  among  its  members^ 

Sto7'y  on  Part,  §  2,  defines  a  partnership  to  be  "  a  vol- 
untary contract  between  two  or  more  competent  persons,  to 
place  their  money,  effects,  labor  and  skill,  or  some  or  all  of 
them,  in  lawful  commerce  or  business,  with  the  understand- 
ing that  there  shall  be  a  communion  of  the  profits  thereof 
between  them." 

The  definition  of  a  ^Mutual  Insurance  Company,  in  Belle- 
ville Mu.  Ins.  Co.  V.  Van  Winkle,  1  Beas.  345,  brings  a- 
mutual  company  within  Story's  definition  of  a  partnership. 
Mitchell  V.  2Iu.  L.  I.  Co. ;  Bliss  on  Life  Ins.  739  ;  White  v. 
Madison,  26  N.  Y.  117;  White  v.  Haight,  16  JV.  Y.  310; 
Fisher's  Dig.  4723. 

All  the  authorities  agree  that  a  partnership  is  dissolved  by 
war.  The  William  Bagaley,  5  Wall.  377 ;  Story  on  Part, 
§  316;  Grisivold  v.  Waddington,  16  Johns.  438;  Seaman  v. 
Waddington,  16  Johns.  510  ;  White  v.  Burnley,  20  How.  249  ; 
Hanger  v.  AbboU,  6  Wall.  535, 
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For  the  defendants  in  error,  •/.  Dixon, 

I.  The  action  in  the  Supreme  Court  was  rightly  brought  in 
the  names  of  the  defendants  in  error. 

The  declaration  alleges  an  agreement,  not  under  seal,  between 
plaintiffs  and  defendant,  by  which  defendant  assured  the  life  of 
jDlaintiifs'  father  in  the  sum  of  $5000,  payable  on  the  father's 
death,  in  trust,  to  E.  H.,  for  the  benefit  of  plaintiffs,  and  then 
alleges  such  facts  as  that  the  $5000  became  payable,  and  the 
death  of  E.  H.,  and,  thereupon,  a  promise  by  defendant  to 
plaintiffs  to  pay  said  $5000  to  plaintiffs. 

The  facts  set  out,  independent  of  the  promise  alleged  at  the 
close  of  the  declaration,  are  sufficient,  in  law,  to  maintain  a 
suit  by  plaintiffs,  if  by  any  one. 

a.  The  contract  is  a  simple  contract,  without  seal. 

b.  It  was  made  between  plaintiffs  and  defendant. 

c.  The  money  payable  was  solely  for  the  benefit  of  plain- 
tiffs ;  E.  H.  having  no  interest  in  it,  but  being  merely  agent 
to  receive  it  and  pay  it  over  to  plaintiffs. 

From  these  facts  the  law  would  imply  a  promise  to  pay 
plaintiffs,  on  which  they  might  maintain  an  action  in  their  own 
names.  1  Chit,  on  PL  -i;  2  Saund.  on  PL  230,  (Ins. ;)  7  Bac. 
Abrid.  186 ;  Feltmakers  v.  Davis,  1  B.  &  P.  101,  note  6  ; 
Piggott  V.  Thompson,  3  B.  &  P.  147,  and  note  A. 

These  facts  are  certainly  sufficient  to  maintain  the  express 
promise  averred  in  the  declaration  to  have  been  made  by 
defendant  to  plaintiffs  to  pay  to  them.  They  show  that  the 
money  in  defendant's  hands  belonged  to  plaintiffs ;  that  is 
enough  to  sustain  the  promise.  Lilly  v.  Hays,  5  Ad.  &  Ell. 
■548  (31  E.  C.  L.  B.  726 ;)  Carnegie  et  al.  v.  Morrison  et  aL, 
2  Mete.  381. 

II.  The  facts  stated  in  the  declaration  do  not  show  such  a 
condition  of  war  as  would  put  an  end  to  the  agreement  de- 
clared on. 

War  is  a  condition  of  actual  hostility  between  independent 
nations. 


454   COURT  OF  ERRORS  AND  APPEALS. 

Mutual  Benefit  Life  Insurance  Co.  v.  Hillvard. 

The  condition  of  things  averred  in  the  decUiration  is  merel}^ 
that  the  President  of  the  United  States  had  proclaimed  the 
inhabitants  of  Virginia,  where  the  plaintiifs  resided,  to  be  in 
a  state  of  insurrection. 

Such  a  proclamation,  outside  of  any  statutory  provision, 
would  have  no  more  effect  upon  contracts  than  the  reading  of 
the  riot  act. 

But,  if  the  court  goes  outside  of  the  record,  and  takes 
judicial  notice  of  the  condition  of  public  affairs  at  the  time, 
still  the  legal  aspect  is  not  that  of  war,  but  of  insurrection  cr 
rebellion. 

So  far  as  respects  citizens  of  the  United  States,  and  those- 
within  the  jurisdiction  of  the  United  States,  war  cannot  exist 
until  declared  by  congress.  As  to  those  whom  the  United. 
States  constitution  controls,  no  court  can  adjudge  war  to  exist, 
unless  congress  declares  it.  Under  that  constitution  congress 
has  exclusive  right  to  declare  war.  TJ.  8.  (Constitution,  Art.  1,. 
§  8  ;  Story's  Com.  on  Cons.,  §  1172. 

The  effects  of  war  are  very  different  from  the  effects  of 
insurrection.  War,  ipso  facto,  produces  a  condition  of  hos- 
tility between  all  the  citizens  or  subjects  of  the  warring 
nations.  Insurrection,  ipso  facto,  affects  only  the  relations  of 
those  who  engage  in  it.  All  results  which  flow  outside  of 
these  relations,  spring  from  the  legitimate  exercise  of  the 
powers  of  government  in  suppressing  the  insurrection.  These 
results,  so  far  as  they  are  not  the  effects  of  material  force,  so 
far  as  they  are  theoretical  changes  in  the  legal  status  of  persons 
or  things,  are  to  be  ascertained,  not  by  international,  but  by 
municipal  law. 

An  insurrection  in  Virginia  does  not  produce  a  condition  of 
hostility  between  the  citizens  of  Virginia  and  the  citizens  of 
Xew  Jersey;  does  not  render  illegal  commercial  intercourse 
between  them,  or  abrogate  any  contracts  they  may  have  with 
each  other,  except  so  far  as  the  United  States  constitution,  and 
the  laws  passed  in  pursuance  thereof,  may  provide  for  these 
results. 
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III.  But  even  war  would  not  terminate  the  contract  de- 
clared on  in  this  case. 

The  contract  is  called  a  policy  of  insurance,  but  in  fact,  it 
is  an  agreement,  that  in  consideration  of  the  payment  of 
$302.50  to  defendant,  annually,  during  the  life  of  J.  H.  H., 
defendant  will  on  the  death  of  J.  H.  H ,  pay  $5000  to  plain- 
tiffs. 

It  differs  essentially  from  a  policy  of  fire  or  marine  insur- 
ance. The  latter  is  a  contract  of  indemnity,  the  amount  of 
liability  being  governed  by  the  amount  of  loss — it  is  for  a 
definite  time,  and  then  to  end — it  is  against  the  risk  of  an 
event  which  may  never  happen ;  in  it  the  risk  of  the  insurer 
is  constantly  decreasing. 

But  in  the  contract  of  life  insurance,  there  is  no  indemnity, 
the  amount  of  liability  is  fixed  and  definite.  The  contract  is 
for  an  indefinite  time,  it  provides  for  an  event  sure  to  happen, 
and  the  risk  of  loss  to  the  insurer  is  constantly  increasing, 
until  it  culminates  in  the  end  of  the  insured  life.  Dolby  v. 
The  India  &  London  Life  Ass.  Co.,  80  E.  C.  L.  R.  365,  and 
note. 

No  analogy,  therefore,  can  be  drawn  from  the  effect  of  war, 
on  policies  of  fire  or  marine  insurance,  to  its  effect  on  this 
contract. 

But  the  best  considered  cases  hold  that  war  abrogates  fire 
and  marine  policies  upon  the  enemy's  property,  and  other 
contracts  only  so  far  as  they  aim  to  indemnify  against  the 
risks  of  war,  or  because  they  encourage  the  commerce  or 
strengthen  the  resources  of  the  enemy,  which  it  is  the  policy 
of  war  to  destroy.  Furtago  v.  Rogers,  3  J5.  <fc  P.  191 ;  KeU- 
ner  v.  Le  llesurier,  4  East  366 ;  Gamha  v.  Le  Mesurier,  4 
East  407;  Griswold  v.  Waddington,  16  Johns.  438;  Bu- 
chanan V.  Curry,  19  Johns.  136;  Kershaio  v.  Kelsey,  100 
Mass.  561 ;  Ex  j)arte  Boussmaker,  13  Vesey,  Jr.,  71. 

The  contract,  in  this  case,  is  of  no  such  sort. 

It  could  not  encourage  J.  H.  H.  to  enter  into  the  service 
of  the  rebellion,  or  to  do  any  other  illegal  act,  for  if  he  entered 
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the  military  or  naval  service  of  the  rebellion,  or  died  in  the 
violation  of  law,  then  the  contract,  by  its  terms,  was  avoided. 

It  did  not  indemnifv  against  any  loss  which  was  to  grow 
out  of  the  hostile  condition,  or  in  anv  wav  encourage  or 
strengthen  the  rebellion. 

AVar  also  abrogates  contracts  of  continuing  performance, 
such  as  those  for  commercial  partnership,  where  the  very 
object  of  the  contracting  parties  is  the  doing  of  that  thing 
which  the  law,  in  time  of  war,  forbids.  These  contracts,  of 
necessity,  cease  when  war  begins,  but  the  rights  of  the  parties, 
as  they  existed  then,  remain,  to  be  enforced  when  war  ends. 
Griswold  v.  Waddington,  16  Johns.  438,  488. 

But  the  contract  declared  on  is  not  one  of  continuing  per- 
formance in  such  a  sense ;  performance  is  to  be  periodical,  not 
continuous ;  the  war  may  begin  and  end,  between  two  periods 
fixed  for  an  act  to  be  done  under  it,  and  if  it  does  not,  still 
the  act  is  only  the  payment  of  money,  which  may  be  sus- 
pended without  injustice,  while  the  contract  itself  cannot  be 
abrogated  without  the  grossest  inequity. 

Nor  is  the  relation  of  the  parties  to  the  contract  that  of  a 
commercial  partnership,  or  of  a  partnership  in  any  such  sense. 
If  it  were,  and  the  war  dissolved  it  as  to  this  one  partner, 
then  it  dissolved  it  as  to  every  partner,  and  the  death  of  any 
partner,  in  like  manner,  would  terminate  it  as  to  all.  Stoi'y 
on  Part,  §§  315,  317. 

And  the  effect  of  such  a  dissolution  would  be,  not  to  de- 
prive any  j^artner  of  his  interest  in  the  joint  property,  as  is 
claimed  in  this  case,  but  merely  to  end  the  partnership  bond. 

Suppose  the  assured  life  had  ended  after  the  war  broke  out, 
and  before  the  next  premium  became  due,  then,  if  this  claim 
of  defendant  is  well  founded,  the  rights  of  the  plaintiffs  would, 
nevertheless,  be  gone.  The  $5000  for  which  they  had  been 
paying  to  the  defendant  $302.50  annually,  from  1849  to 
1860,  and  to  which,  had  peace  continued,  they  would  have 
been  entitled  without  further  payment,  would  be  lost,  and 
the  defendant  would  gain  it. 

Upon  no  principle  in  the  law  can  such  a  claim  rest.     War 
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•does  not  confiscate  private  property  for  private  gain.  No  private 
interest  is  ever  touched,  except  by  tlie  hand  of  the  government 
itself,  and  then  only  for  purposes  connected  with  the  effective 
prosecution  of  the  war ;  and  the  range  within  which  even  this 
power  is  properly  exercised,  is  constantly  diminishing.  Broicn 
V.  U.  S.,  8  Cranch  110;  3Irs.  Alexander's  Cotton,  2  Wall. 
404 ;  1  Kent's  Com.  60 ;  Schooner'  Juanita,  1  Newberry 
Adm.  352. 

The  case  is  but  little  less  injurious  when,  as  here,  only  one 
more  payment  was  ever  to  become  due  to  defendant. 

We  insist,  therefore,  that  war  would  not  abrogate  or  avoid 
this  contract. 

IV.  The  declaration  sets  up  a  sufficient  excuse  for  the  non- 
payment of  the  premium  falling  due  on  December  27th,  1861. 
This  excuse  is,  that  before,  on,  and  after  that  day,  plaintiffs, 
and  all  other  individuals  named  in  the  policy,  were  inhabi- 
tants and  citizens  of  Virginia,  and  the  defendant  was  a  citizen 
and  inhabitant  of  New  Jersey ;  that,  before  that  day,  the 
President  of  the  United  States  proclaimed  the  inhabitants  of 
the  state  of  Virginia  and  the  state  itself,  to  be  in  a  condition 
of  insurrection  against  the  United  States ;  that  the  proclama- 
tion remained  in  force,  and  the  condition  of  hostility  continued 
until  after  that  day,  and  that,  thereby,  the  payment  became 
impossible  and  unlawful,  in  both  plaintiffs  and  defendant, 
und  that,  as  soon  as  the  impossibility  and  illegality  ceased, 
plaintiffs  tendered  the  premium,  with  interest,  to  defendant. 

This  illegality  arises,  not  from  any  principle  of  common 
law,  but  from  the  act  of  congress,  approved  July  13th,  1861, 
(12  U.  S.  Stat,  at  Large  255,)  and  a  supplementary  act,  ap- 
proved July  31st,  1861.     (12  U.  S.  Stat,  at  Large  284.) 

The  proclamation  of  the  President  is  in  same  book,  page 
1262. 

The  excuse  is  properly  pleaded.  The  pleading  should  not 
aver  that  the  President  forbade  commercial  intercourse  be- 
<ause  he  was  not  authorized  to  prohibit  it.  He  was  only 
authorized  to  declare  the  state  of  insurrection  to  exist ;  and. 
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thereupon,  the  law  forbade  it.     The  law  need  not  be  pleaded, 
but  only  the  facts  upon  which  the  law  takes  effect. 

The  excuse  is  a  good  one ;  it  is  that  the  law  forbade  the 
payment  at  the  time,  forbade  the  plaintiffs  to  pay,  forbade  the 
defendant  to  receive. 

The  effect  of  the  law  was  to  suspend  the  performance  of 
the  contract  for  a  time,  and  while  that  suspension  lasted,  the 
law  excused  the  non-performance.  When  the  law  ceased  to 
suspend,  the  obligation  to  perform  revived,  and  performance 
then,  within  a  reasonable  time,  was  equivalent  to  exact  per- 
formance. Hadley  v.  Clarke,  8  T.  R.  259 ;  Baylies  v.  Fetty 
Place,  7  Mass.  .325 ;  Catin  v.  Insurance  Co.,  2  Wash.  C.  C. 
R.  317. 

The  law  was  the  constitutional  act  of  the  government,  to 
which  both  plaintiff  and  defendant  owed  allegiance.  It  was 
therefore  an  act  to  which  both  of  them  were  parties,  for 
"every  man  is,  in  judgment  of  law,  a  party  to  the  acts  of  his 
own  government."  Government  is  the  representative  of  the 
wills  of  all  the  people.  This  is  the  theory  of  all  governments, 
and  the  matter  of  fact  in  all  free  governments.  Crisicold  v. 
Waddington,  16  Johns.  438,  447;  1  Koit's  Com.  55. 

It  is  as  if  the  plaintiff  and  defendant  had,  at  the  time  of 
this  suspension  of  commercial  intercourse,  agreed  together,, 
that  inasmuch  as  it  had  become  expedient  for  the  purpose  of 
suppressing  insurrection,  that  payment  on  the  day  fixed  should 
not  be  made,  therefore  payment  should  be  postponed  until 
the  expediency  ceased.  The  government  was  the  constitu- 
tional agent  of  both  parties,  for  the  purpose  of  determining 
what  regulations  and  restrictions  should  be  placed  upon 
commercial  intercourse,  and  what  steps  should  be  taken  to 
suppress  insurrection.  {U.  S.  Cons.,  Art.  1,  §  8.)  The  rights 
of  parties  were  held  subject  to  the  exercise  of  these  powers  of 
government,  and  liable  to  be  affected  so  far  as  such  exercise 
rendered  necessary.  This  act  of  the  government  was  a  tem- 
porary remission  of  the  duty  to  pay,  granted  to  the  plaintiffs 
by  the  lawfully  authorized  agent  of  the  defendant.  It  was 
more,  for  it  not  only  remitted  the  duty  to  pay,  but  it  tem- 
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porarily  forbade  the  payment.  Certainly,  if  the  defendant 
had  said  to  the  plaintiffs,  "  You  need  not,  you  must  not  pay 
on  the  day  named,  our  highest  interests,  the  very  existence 
of  the  nation  that  protects  us,  require  that  you  should  delay 
payment,"  this  would  have  been  a  sufficient  excuse,  and  when 
the  agent  of  the  defendant,  authorized  so  to  do,  says  this,  the 
result  must  be  the  same. 

But  the  excuse  goes  still  further.  Not  only  were  the 
plaintiffs  forbidden  to  pay,  but  the  defendant  is  itself  for- 
bidden to  receive.  If  the  plaintiffs  had  come  to  New  Jersey 
and  tendered  this  premium  to  the  defendant,  the  defendant 
would  have  been  obliged  to  say,  "We  are  citizens  of  New 
Jersey,  and  you  are  citizens  of  Virginia,  and  to  receive  this 
payment  would  be  an  act  of  commercial  intercourse,  and  com- 
mercial intercourse  is  between  us  unlawful ;  we  cannot  receive- 
it."  Such  a  legal  incapacity  in  the  defendant,  is  a  sufficient 
excuse  for  not  paying  or  tendering  the  premium,  for  if  the 
tender  be  useless,  it  is  not  requisite.  Suppose  that  on  the 
day  when  the  premium  fell  due,  the  defendant  corporation 
had  removed  every  officer  and  agent  capable  of  receiving  the 
payment,  or  had  forbidden  every  officer  and  agent  to  receive  it. 
Would  not  the  plaintiffs  be  excused  from  payment  or  tender  ?' 
And  yet  this  very  incapacity,  this  very  prohibition,  results 
from  the  act  of  the  government  which  represented  the  defend- 
ant, and  to  whose  act  the  defendant  was  a  party.  Where  the 
performance  of  the  required  condition  becomes  impossible  by 
the  act  of  the  law,  the  plaintiff  is  entitled  to  recover,  without 
showing  a  compliance  with  the  agreement  in  this  particular. 
Jones  et  al.  v.  Judd,  4  Corns.  411. 

The  following  recent  cases  maintain  and  illustrate  the- 
principles  relied  on  by  the  plaintiffs :  The  Manh.  Life  Ins. 
Co.  V.  Warwick,  20  Gratt.  614 ;  Robinson  v.  Int.  Life  Ass. 
Co.,  42  N.  Y.  54 ;  The  N.  Y.  Life  Ins.  Co.  v.  Clopton,  7 
Bush  179 ;  Hamilton,  ex  rel.  v.  3Iut.  Life  Ins.  Co.  of  N.  Y. 
U.  S.  List.  Ct.  South.  List,  of  N.  Y,  Lee,  lS71.—BlatcJi- 
ford,  J. 
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The  following  language  of  the  judge  in  the  case  in  20 
Grait,  p.  634,  is  accordant  with  the  rights  of  parties  and  the 
true  policy  of  the  nation,  and  contains  the  correct  principles 
of  law. 

"When  the  contract  is  made  before  the  war,  but  not  exe- 
cuted by  either  party,  and  the  carrying  it  into  execution 
would  involve  a  violation  of  the  duties  of  the  parties,  respec- 
tively, to  their  country  in  the  new  relations  which  war  has 
created ;  in  that  case,  its  execution  not  having  been  entered 
on,  and  it  being  uncertain  how  long  the  war  may  last  and 
prevent  the  execution  of  the  contract,  it  may  be  dissolved ; 
and  this  not  to  the  prejudice  of  the  parties,  but  for  their  pre- 
sumed convenience  and  benefit,  *  *  *  On  the  other  hand, 
if  the  contract  is  partly  executed,  and  rights  under  it  have 
vested,  and  it  cannot  be  dissolved  without  the  loss  or  for- 
feiture of  one  of  the  parties,  and  it  cannot  be  carried  into 
execution  consistently  with  the  duties  of  the  parties  to  their 
•countries,  respectively,  while  the  war  lasts ;  in  such  case,  it 
should  not  be  dissolved,  but  only  suspended." 

The  judgment  in  this  case  having  been  rendered  for  the 
amount  which  the  parties  have  agreed  the  plaintiffs  should 
recover,  if  they  are  entitled  to  judgment  at  all,  should  be 
affirmed. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  This  suit  was  brought  upon  a  policy  of  life 
insurance,  issued  by  The  Mutual  Benefit  Life  Insurance  Com- 
pany, a  corporation  of  this  state,  on  December  27th,  1849, 
for  $5000,  upon  the  life  of  John  H.  Hillyard,  then  and  con- 
tinuously afterwards,  up  to  his  death,  a  citizen  and  inhabi- 
tant of  the  state  of  Virginia.  He  died  June  1st,  1862.  The 
annual  premium  was  $302.50,  which  amount  was  regularly 
paid  each  year,  up  to  and  including  December  27th,  1860. 
The  premium  of  December  27th,  1861,  was  not  paid,  by 
reason  of  the  insurrection  and  condition  of  hostilities  then 
existing  in  that  part  of  the  state  of  Virginia,  where  Hillyard 
and  those  for  whose  benefit  the  insurance  was  effected,  resided; 
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but  as  soon  as  such  hostilities  were  terminated,  that  premium,, 
with  lawful  interest,  was  tendered  to  the  company,  and  by  it 
refused.^  By  the  policy,  the  company,  in  consideration  of 
$302.50,  paid  at  the  date  thereof,  and  of  the  annual  premium 
of  $302.50,  payable  on  December  27th  of  every  year  during 
the  life  of  Hillyard,  agreed  to  pay  $5000,  the  sum  insured, 
Avithin  ninety  days  after  notice  and  proof  of  death,  subject  to 
certain  conditions,  and  among  them,  in  substance,  that,  in 
default  of  the  payment  of  any  of  the  annual  premiums  on  the 
days  mentioned,' the  company  should  not  be  liable  to  pay  the^ 
sum  insured,  or  any  part  thereof;  and  that  the  policy  should 
cease  and  determine,  and  all  previous  payments  and  profits- 
thereupon  be  forfeited  to  the  company. 

The  main  question  involved  is,  as  to  the  effect  of  the  recent 
civil  war  upon  the  policy — whether  the  payment  of  the  pre- 
mium was  suspended  merely,  or  the  policy  avoided.  No' 
argument  can  be  drawn  from  the  hardship  of  either  view. 
It  is  undoubtedly  important  that  life  insurance  companies 
should  promptly  receive  their  premiums,  and  clauses  to  secure 
that  result  will  be  strictly  enforced,  as  in  the  case  of  Catoir  v.. 
American  Life  Insurance  Co.,  4  Vroom  487  ;  but,  at  the  same 
time,  when  such  an  unexpected  event  as  a  civil  war  between 
the  states  occurs,  it  is  equally  important  to  know  whether  the 
insured,  if  unable  to  pay  the  premium  by  reason  of  that,, 
shall  lose  all  benefit  from  the  insurance,  and  forfeit  to  the 
company  the  whole  amount  paid,  which  may,  as  in  this  case,, 
including  principal  and  interest,  nearly  equal  the  sum  insured.. 
It  is  an  injury  to  the  company  not  to  receive  prompt  payment,, 
but  it  would  be  a  greater  injury  to  the  insured  to  lose  all 
benefit  from  the  insurance.  War  always  creates  hardships, 
and  private  rights  must  necessarily  suifer  from  the  hostile- 
condition  ;  but  the  evident  object  and  tendency  of  judicial 
action  is,  where  the  government  has  not  created  forfeitures,. 
and  where  the  question  is  one  of  the  mere  effect  of  the  war 
ipso  facto  upon  private  contracts  and  interests,  to  interfere 
with  them  only  so  far  as  may  be  rendered  necessary  by  the 
existence  of  hostilities,  and  when,  to  preserve  them,  Avould  be 
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inconsistent  therewith.  It  would  be  impossible  to  so  declare 
the  law  as  that  no  injury  would  result,  but  it  should  be  the 
purpose  of  the  court,  as  far  as  consistent  with  principle,  to 
sustain  the  interests  of  both  parties,  the  one  as  well  as  the 
other,  in  the  policy,  doing  as  little  injury  as  possible  to  either. 
The  difficulty  in  this  aise  arises  from  the  non-payment  of  the 
premium  of  December  27th,  1861.  In  an  ordinary  case,  the 
jiolicy  would  be  forfeited,  according  to  its  terms ;  but  if  un- 
lawful to  pay  the  premium  when  due,  by  reason  of  the  war 
then  existing,  the  question  to  be  settled  is,  how  such  state  of 
war,  or  the  non-payment  for  that  cause,  affects  the  contract. 
It  cannot  be  disputed  that  the  existence  of  the  war,  taken  in 
■connection  with  the  proclamation  of  the  President  of  August 
16th,  1861,- and  the  act  of  Congress  of  July  13th,  1861, 
which  authorized  the  proclamation,  suspended  all  amicable 
intercourse,  and  made  it  unlawful  then  to  transmit  the  money 
for  the  premium  from  the  insurrectionary  state  to  this.  That 
•doctrine  arises  out  of  the  jad  of  all  wars,  whether  foreign  or 
civil ;  but,  in  addition  to  that,  the  clear  effect  of  the  procla- 
mation, with  the  force  and  authority  of  section  5  of  the 
act  of  congress,  was  to  make  it  incontestable  that,  during  the 
insurrection,  intercourse  necessary  to  transmit  money,  was 
suspended.  The  transmission  of  money,  among  other  conse- 
quences, involves  intercourse  inconsistent  with  a  condition  of 
hostilities,  and  therefore  it  was  unlawful  to  remit  it,  and  by 
the  evident  force  of  the  act  of  congress  alone,  after  the  j)rocla- 
mation,  it  was  unlawful  to  receive  it  as  the  result  of  any 
intercommunication  between  those  of  the  belligerent  states. 
How,  tlien,  was  the  contract  of  insurance  affected  by  the  non- 
2)ayment  of  the  premium  for  that  cause,  or  by  the  war?  The 
only  ground  upon  which  it  can  be  claimed  that  the  war  ijiso 
facto,  dissolved  the  contract  is  this :  That  to  make  the  annual 
payments,  involved  an  act  contrary  to  the  laws  of  warfare, 
and  that  act  in  this  case  consisting  chiefly  in  the  intercourse 
necessary  to  accomplish  it,  which  would  be  unlawful.  It  is 
granted  that  to  transmit  the  money,  would  be  unlawful,  but 
the  result  sought  does  not  follow  from  that  alone.     War  does 
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not  defeat  a  debt,  yet  the  right  to  collect  it  during  the  con- 
tinuance of  the  strife,  is  suspended,  and  the  creditor  loses  his 
interest.  Let  us  analyze  the  case  of  a  debt  due,  as  for  instance, 
for  goods  sold  before  the  war,  but  payable  at  a  time  after  its 
<;ommeucment,  and  to  make  the  illustration  as  forcible  as 
possible,  payable  at  different  times  by  instalments  during  the 
war.  The  actual  contract  is,  the  debtor  having  received  the 
goods,  that  he  shall  pay  for  them  at  the  times  appointed.  In 
the  absence  of  hostilities,  it  is  the  right  of  the  creditor  to  re- 
ceive and  the  duty  of  the  debtor  to  pay,  but  war  having 
occurred,  the  debtor  cannot  discharge  that  duty  without  an 
infraction  of  law.  Any  attempt  to  do  it  would  be  an  act 
clearly  inconsistent  with  the  state  of  war,  but  the  debtor  is 
not  discharged  for  that  reason.  The  debt  should  be  paid  by 
the  contract ;  the  contract  itself  requires  it,  yet  the  payment 
may  he  suspended  and  the  debt  subsist,  and  it  is  so  with  any 
executed  contract  not  obnoxious  to  the  policy  of  warfare. 
Rights  vested  under  it  will  be  saved,  but  any  immediate 
benefit  is  suspended.  If  the  contract  could  be  carried  out  by 
any  hocus  pocus  action  in  making  the  payment  of  the  several 
instalments,  it  would  still  be  unlawful  to  do  it,  for  the  law 
does  not  require  or  tolerate  any  such  irregularity,  and  there- 
fore suspends  the  payment,  leaving  the  claim  disturbed  as 
little  as  possible,  and  although  the  creditor  must  submit  to 
the  loss,  yet  he  is  allowed  as  much  benefit  from  his  contract 
as  is  consistent  with  the  state  of  war.  It  will  thus  be  seen 
that  it  does  not  necessarily  follow  that  when  the  contract  itself 
requires  payment,  the  contract  will  be  entirely  dissolved. 
The  law  strips  the  contract  of  its  objectionable  features  and 
leaves  the  rest  intact.  There  is  a  class  of  contracts,  however, 
upon  which  the  war  works  a  complete  dissolution,  and  among 
them  are  those  termed  continuing.  They  are  of  an  executory 
nature  merely,  and  where  the  contract  in  its  essential  features, 
if  it  subsists,  must  violate  the  law  governing  hostilities.  The 
chief  instance  is  a  partnership.  It  is  undoubted  that  no  con- 
tract can  be  made  during  belligerency,  and  although  a  con- 
tract of  partnership  is  made  before  the  war,  yet  it  contemplates 
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the  continuous  performance  of  acts  amounting  to  distinct 
contracts.  The  life  of  a  partnership  is  in  the  continuance  and 
performance  of  the  transactions  it  contemplates.  Without 
that  the  relation  would  be  barren.  It  is  of  the  nature  of  a 
partnership  that  there  should  be  intercommunication  of  the 
partners ;  each  also,  is  interested  in  the  business  and  is 
affected  by  the  acts  of  the  other,  and  as  stated  by  Chancelllor 
Kent,  in  the  great  case  of  Gh'lswold  v.  Waddington,  16  Johns. 
494,  "  when  one  of  the  parties  becomes  disabled  to  act,  or 
when  the  business  of  the  association  becomes  impracticable, 
the  law  as  well  as  common  reason,  adjudges  the  partnership 
to  be  dissolved."  Hence  the  agreement  of  partnership 
is  not  suspended,  but  dissolved.  Although  a  contract  of 
jjartnership  is  dissolved,  yet,  as  to  all  transactions  executed 
before  the  war,  there  is  no  rule  of  law  requiring  a  forfeiture 
of  the  profits  to  the  partner  w'ho  happens  to  possess  them. 
The  remedy  to  collect  them  during  the  war  would  be  sus- 
pended, yet  the  right  to  them  remains.  But  this  contract  of 
insurance  is  not  of  the  exact  nature  of  a  debt,  nor  is  it  of  the 
character  of  a  partnership.  It  is  peculiar.  If  the  premiums 
had  all  been  paid  previous  to  the  war  there  would  have  been 
only  a  debt,  payable  at  death,  an  event  certain  to  happen, 
and  if  Hillyard  had  died  before  the  premium  of  December 
27th,  1861,  had  accrued,  there  is  no  reason  in  the  policy  of 
the  law,  or  in  plain  justice,  why,  after  the  war,  the  sum 
insured  could  not  have  been  collected.  A  mere  contract  of 
life  insurance,  subsisting  at  the  breaking  out  of  the  war, 
without  requiring  the  performance  of  an  act  inconsistent 
therewith,  and  especially  with  a  clause,  as  in  this,  against 
entering  into  the  military  or  naval  service,  is  not  in  itself 
antagonistic  to  the  laws  governing  a  state  of  war,  and,  as 
already  said,  if  it  is  to  be  condemned  it  must  be  upon  the 
ground  that  it  contains  provisions  for  the  payment  of  pre- 
miums w^hich,  if  strictly  carried  out,  would  be  antagonistic. 
How,  then,  should  the  law  deal  with  this  contract  containing 
such  provisions;  shall  the  payments  be  suspended  or  the 
policy  avoided?     For  the  present  I  disregard  the  questioa 
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of  condition  precectent,  for  that  is  confined  to  the  mere  interest 
of  the  parties,  while  this  depends  chiefly  upon  considerations 
of  public  policy.  It  is  sufficient  now  to  say,  that  on  the 
payment  of  the  first  premium  a  right  became  vested  in  the 
continuance  of  the  contract  of  insurance,  but  on  condition  that 
the  premiums  be  promptly  paid.  The  contract  was  executed 
to  the  extent  that  the  premiums  were  paid,  and  the  right 
thereby  acc[uired  was  private  property.  It  is  the  policy  of 
all  enlightened  governments  not  to  confiscate  debts  and  credits, 
although  the  power  to  do  it  exists.  1  Kent  *65 ;  Broion  v. 
United  States,  8  Cranch  110;  Hanger  v.  Abbott,  6  Wall.  532. 
Chief  Justice  Marshall,  in  Brown  v.  United  States,  assumed 
it  to  be  the  universal  practice  not  to  exercise  the  right.  This 
contract  is  of  the  general  character  of  debts  and  credits,  and 
the  policy  of  the  government  would  be  to  leave  the  interest 
acquired  under  it  undisturbed  by  any  act  of  confiscation. 
There  is  also  a  policy  in  the  law,  which  is  careful  of  private 
rights,  and  it  is  not  confined  to  times  of  peace.  When  the 
dread  necessities  of  war  break  up  all  friendly  intercourse, 
disturbing  and  destroying  trade,  commerce,  property  and  life 
itself,  it  is  still  the  policy  of  the  law  to  save  from  wreck  and 
loss  all  private  property  and  rights  possible  to  be  saved,  con- 
sistent with  the  stern  demands  of  the  hostile  state.  The 
reason  why  contracts  or  transactions  between  belligerents  are 
interdicted  is,  that  they  are  in  violation  of  the  doctrine  that 
all  commerce,  friendly  intercourse,  and  trading  with  the  enemy, 
are  contrary  to  the  nature  of  a  state  of  war,  but  the  destructive 
power  of  the  interdiction  should  not  be  carried  farther  than 
necessary  to  enforce  the  doctrine.  There  is  no  reason  why 
ante  bellum  contracts,  not  entirely  executory,  should  not  be 
preserved  from  dissolution,  to  the  extent  that  they  are  not 
inconsistent  with  the  duties  and  requirements  of  a  condition 
of  hostilities.  The  test  to  dissolve  a  pre-existing  contract  is 
its  essential  antagonism  to  the  state  of  war.  It  is  so  in  part- 
nership ;  it  is  also  so  in  contracts  of  affreightment.  But  if 
rights  have  been  acquired  under  a  contract,  not  substantially 
antagonistic,  the  law  will  either  abridge  or  qualify  it,  or  sus- 
VOL.  VIII.  2  G 
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pend  its  performance,  in  whole  or  in  part,  according  to  the 
nature  of  the  contract.  These  are  analogies  to  that  effect.  It 
is  unlawful  to  insure  enemies'  property,  yet  a  policy  of  that 
kind  issued  previous  to  a  war  may  be  qualified  so  as  to  save 
it  from  entire  destruction.  The  case  of  Furtado  v.  Rogers, 
3  B.  &  P.  191,  (1792,)  was  an  insurance  effected  in  Great 
Britain,  on  a  French  ship,  previous  to  the  commencement  of 
hostilities  between  Great  Britain  and  France.  The  policy 
was  in  the  usual  form,  including  an  insurance  against  captures. 
The  ship  was  captured  by  British  force.  The  court  held 
"  that  when  a  British  subject  insures  against  captures,  the  law 
infers  that  the  contract  contains  an  exception  of  captures  made 
by  the  government  of  his  own  country,  and  that  if  he  had 
expressly  insured  against  British  capture,  such  a  contract 
would  be  abrogated  by  the  law  of  England."  The  court  also 
said  that  the  plaintiff  was  "  not  entitled  to  a  return  of  the 
premium,  because  the  contract  was  legal  at  the  time  the  risk 
commenced,  and  was  a  good  insurance  against  all  other  losses 
but  that  arising  from  capture  by  the  forces  of  Great  Britain." 
In  that  case  the  court  did  not  consider  the  contract  dissolved, 
but  that  it  was  subject  to  a  qualification  that  it  should  not 
apply  to  British  captures.  To  the  same  substantial  effect 
are  the  cases  of  Kellner  v.  Le  MeswHer,  4  Mist  396 ;  Gamba 
V.  Le  Mesurier,  4  East  407. 

In  Brandon  v.  Curling,  4  East  410,  a  kindred  case.  Lord 
Ellenborough,  Chief  Justice,  after  referring  to  the  two  Le 
Mesurier  cases,  says  :  "  It  follows,  as  a  consequence  of  the  same 
principle,  that  wherever  the  generality  of  the  terms  of  assur- 
ance might,  in  their  actual  application  to  the  covering  of  any 
particular  risk,  produce,  if  effect  were  given  to  them  in  their 
extended  sense,  a  similar  contravention  of  public  interest,  the 
insurance  must  be  construed  in  such  manner  as  to  exclude  the 
particular  event  or  peril,  which  could  not  be  so  made  the  sub- 
ject of  a  legal  insurance  in  direct  terms  by  a  British  under- 
writer." He  gives  two  instances  of  implied  exceptions,  that 
may  arise  in  the  application  of  general  words  of  insurance ; 
one  of  which  is,  that  where  an  insurance  is  upon  goods  gen- 
erally, a  proviso  shall  be   considered  engrafted,  as  folloAVS : 
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"*'  Provided,  that  this  insurance  shall  not  extend  to  cover  any 
loss  happening  during  the  existence  of  hostilities  between  the 
respective  countries  of  the  assured  and  assurer;"  and  the 
•other  is,  that  "  the  risk  of  detention  of  pHnces,  &c.,  must  be 
understood  to  be  restrained  and  qualified  by  an  implied 
proviso,  "  that  it  shall  not  extend  to  cover  any  loss  happening 
in  the  course  of  any  contraband  adventure,  in  lohich  the  goods 
would  become  liable  to  seizure  as  forfeited  by  the  laws  of  this 
country."  These  cases  are  referred  to  merely  to  show  how  con- 
tracts may  be  restrained  or  qualified,  when,  to  carry  them  out 
according  to  the  full  scope  of  their  terms,  would  be  unlawful. 
An  instance  of  suspension  of  agreement  exists  in  the  case 
of  a  debt  already  alluded  to.  Another  is  in  the  susi)ension 
•of  a  clause  in  a  policy  of  insurance  fixing  a  time  within  which 
suit  must  be  brought.  Semnies  v.  Hartford  Insurance  Co.,  13 
Wall.  158.  In  that  case,  the  Supreme  Court  say  :  "We  have 
no  doubt  that  the  disability  to  sue,  imposed  on  the  plaintiff 
by  the  icar,  relieves  him  from  the  consequences  of  failing  to 
bring  suit  within  twelve  months  after  the  loss,  because  it  ren- 
dered a  compliance  with  that  condition  impossible,  and  removed 
the  presumption  which  that  contract  says  shall  be  conclusive 
against  the  validity  of  the  plaintiff's  claim."  See,  also, 
Hanger  i;.  Abbott;  also,  U.  S.  v.  Wiley,  11  Wall.  508;  The 
Protector,  9  Wall.  687.  In  Parsons  on  Contracts,  Vol.  2,  p. 
187,  the  author  states  that  "  a  law  may  have  the  effect  of 
suspending  an  agreement  that  was  originally  valid,  and  which 
it  makes  impossible  without  violation  of  law,  and  yet  leave 
the  contract  so  far  subsisting  that  upon  a  repeal  of  the  law, 
the  force  and  obligation  of  the  contract  remain."  See,  also, 
Baylies  v.  Fettyplace,  7  Mass.  325 ;  Hadley  v.  Clark,  8  T.  R. 
259.  In  a  Mississippi  case,  Statham  v.  New  York  Life  In- 
surance Co.,  45  3Iiss.  581,  found,  also,  in  3  Bigelow  Ins.  Rep. 
650,  a  part  of  the  opinion  of  Simrall,  J.,  contains  so  much 
good  sense  on  this  subject  that  I  will  quote  it :  "As  a  general 
proposition,  war  suspends  the  performance  of  ante  bellum 
contracts  and  denounces  as  illegal  and  invalid  those  made  jjen- 
dente  bello.     If  an  ante  bellum  contract  is  dissolved  at  all,  it 
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is  because  its  performance  is  inconsistent  with  the  duties  and 
allegiance  which  the  parties  owe  to  their  respective  countries, 
and  involves  some  violations  or  infringement  of  these,  and 
which  has  not  been  performed  in  whole  or  in  part  by  either 
party.  The  annihilation  of  such  a  contract  would  not  be 
injurious  to  either  party,  but  would  rather  dissolve  their  in- 
convenient relations.  But  if  the  contract  has  been  partly 
executed  by  one  party,  by  parting  with  money  or  other  valu- 
able things  on  the  consideration  and  promise  that  the  other 
will  perform  his  part  of  the  engagement,  it  would  be  gross 
injustice  and  repugnant  to  reason  that  intervening  war  should 
destroy  the  contract,  devolving  all  the  loss  upon  one  party  to 
the  gain  of  the  other.  Nor  should  that  be  so  unless  an  over- 
ruling policy  should  so  require,  &c.  If  the  contract  may  be- 
preserved  or  performed  without  the  transmission  of  money 
or  property  from  one  enemy  to  the  other,  or  without  their- 
intercourse  or  correspondence,  then  no  principle  of  law  or 
policy,  arising  out  of  a  state  of  war  between  their  respective 
countries,  would  demand  an  abrogation  of  the  contract  or  its 
non-performance."  In  that  case,  it  was  held  that  the  contract 
could  be  performed  by  payment  of  the  premium  to  an  agent 
of  the  New  York  Company,  residing  in  Mississippi,  where 
the  insured  lived.  In  Buchanan  v.  Curry,  19  Johns.  136, 
the  defendant  was  an  alien  enemy  of  the  United  States,  re- 
siding in  Canada;  one  of  the  plaintiffs  was  a  naturalized 
American  citizen  residing  in  New  York  state,  and  the  other 
was  also  a  British  subject  in  Canada.  The  contract  was 
for  the  delivery  of  timber,  but  made  before  the  declaration  of 
war  in  1812.  Some  of  the  timber  was  delivered  before  the 
war.  The  places  of  delivery  were  so  general  that  the  plain- 
tiffs could  elect  to  deliver  the  timber  in  Canada  or  within  the 
United  States.  It  was  held  that  the  contract  was  not  dis- 
solved by  the  war,  and  that  the  plaintiffs  could  deliver  the 
timber  to  an  agent  who  resided  in  the  United  States,  in  per- 
formance of  the  contract. 

The  tendency  of  adjudication  is  to  preserve  and   not  to 
destroy  pre-existing  contracts.     Where  performance  can  be 
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had,  without  contravening  the  laws  of  war,  the  existence  of 
the  contract  is  not  imperiled,  and  even  if  performance  is 
impossible  the  contract  may  still,  when  partly  executed,  be 
preserved  by  engrafting  necessary  qualifications  upon  it,  or 
suspending  its  ilnpossible  provisions,  if  made  so  by  the  act  of 
the  law.  If  the  contract  in  question  can  be  saved  while  the 
war  lasts,  it  should  be ;  and  it  is  clear  to  my  mind  that  the 
law  will  allow  a  suspension  of  the  payment  of  the  premium, 
and  permit  the  payment  to  be  made  on  the  return  of  peace, 
with  proper  interest,  unless  there  is  something  in  the  terms 
of  the  contract  to  prevent  it.  There  is  no  more  hardship  in 
that  than  in  suspending  the  payment  of  a  debt.  There  is 
jnore  in  the  latter,  for  the  creditor  loses  his  interest ;  but  the 
insurance  company  will  receive  it,  as  is  right.  The  company 
should  receive  it  because  its  ability  is  sustained  by  its  pre- 
miums, and  the  interest  accumulations.  The  nature  of  the 
contract  is  such  that,  when  enforced,  the  equivalent  for  the 
sum  insured  should  be  made  up.  There  is  no  question  raised, 
in  this  case,  as  to  the  amount  of  interest  tendered.  The 
■declaration  states  that  legal  interest  was  tendered.  If  com- 
pound interest  could  be  required,  as  perhaps  it  ought  to  be, 
the  company  would  be  reimbursed  for  the  delay. 

But  it  is  said  that  the  payment  of  premiums  is  a  condition 
precedent,  and,  if  not  made  with  exactness,  that  there  can  be 
no  excuse  for  it  unless  specially  provided  in  the  policy.  It 
is  difficult  to  define  the  precise  nature  of  the  condition  for  the 
annual  payments.  The  contract  is  sui  generis.  It  may  be 
admitted  that  the  payment  of  the  premium  is  a  condition 
precedent  to  any  recovery,  the  same  as  the  performance  of  an 
entire  contract  may  be,  but  the  payment  after  the  first  is  not 
a  condition  precedent  to  the  vesting  of  substantial  rights, 
under  the  contract,  although  liable  to  be  defeated  by  force  of 
the  clause  of  forfeiture.  The  payment  of  the  first  premium 
covers  the  whole  lifetime,  and  makes  a  complete  vested  right 
to  the  sum  insured,  if  death  takes  place  before  another  pre- 
mium is  payable,  but  if  not  it  is  subject  to  the  payment  of 
further  premiums.     This  is  not  in  the  nature  of  a  condition 
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precedent  to  the  vesting  of  a  title  to  real  estate.  In  such  a 
case,  if  the  condition  becomes  impossible  to  be  performed, 
nothing  vests,  because  the  instrument  creates  no  right  at 
all  without  the  complete  performance  of  the  condition.  A 
condition,  as  affecting  real  estate,  Avhere  its. nature  is  most 
distinctly  seen,  if  precedent,  must  be  performed  before  any 
estate  vests  ;  if  subsequent,  it  divests  an  estate  vested.  If  the 
condition  precedent  is  void  or  impossible  to  be  performed, 
nothing  vests.  If  the  condition  subsequent  is  void  or  impos- 
sible, the  estate,  having  vested,  remains  undisturbed.  The 
condition  in  question  cannot,  in  any  technical  sense,  be 
regarded  as  precedent  or  subsequent,  so  as  to  vest  or  divest 
rights  under  the  policy.  It  is  a  condition  in  the  contract, 
and  a  part  of  it,  and  peculiar,  and  arising  out  of  the  very 
nature  of  life  insurance  contracts.  The  policy  is  necessarily 
of  the  character  of  mutual  agreements,  partly  executed  on  one 
side,  and  although  the  performance  of  some  on  the  part  of 
the  insured  may  be  precedent  to  the  final  performance  by  the 
company,  yet  we  should  subject  it  to  the  same  restraints  and 
influences  of  the  law  as  any  other  contract.  When  the  first 
premium  is  paid  a  full  contract  of  insurance  is  completed, 
subject  to  conditions  peculiar  to  that  class  of  contracts.. 
The  use  of  the  words  condition  precedent,  Baron  Martin,  in 
a  certain  case,  (Bradford  v.  Williams,  L.  R.,  7  Exch.. 
261,)  said  he  thought  unfortunate;  that  "the  real  question, 
apart  from  all  technical  expression,  is,  what  in  each  case 
is  the  substance  of  the  contract."  So  far  as  the  precedent 
payment  of  the  premium  in  arrear  is  concerned  it  would, 
of  course,  have  to  be  made  before  recovery.  Time,  also,  is 
of  the  essence  of  the  contract,  and  no  fault  or  neglect  of  the 
party  could  excuse  a  non-payment ;  but  why  should  not  this, 
like  any  other  contract,  be  subject  to  such  qualifications  and 
conditions  as  the  law  may  impose  ?  I  am  unable  to  discover 
any  reason.  This  should  have  no  immunity  from  the  fate  of 
every  other  contract,  when,  by  an  unexpected  event,  it  be- 
comes unlawful  literally  to  carry  it  out.  This  subject,  as  we 
are  now  considering  it,  is  free  from  any  question  of  public 
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policy,  and  cases  excusing  performance  according  to  contract, 
by  reason  of  a  subsequent  unlawfulness,  are  in  point.  In 
Baylies  el  al.  v.  Fetty place  et  al.,  7  Mass.  325,  the  plaintiffs 
sold,  in  1807,  sugar  to  defendants  at  Boston,  for  which  de- 
fendants promised  to  pay  two  several  sums  at  different  times, 
and  to  deliver  within  a  reasonable  time  what  were  called 
certificates  of  debenture  of  the  United  States.  These  were  to 
be  issued  by  the  government  officers,  and  could  not  be  ob- 
tained unless  the  sugars  were  exported.  Within  the  reason- 
able time  necessary  for  exportation,  an  embargo  was  laid  by 
the  United  States.  The  court  held  that  the  embargo  operated 
as  a  temporary  suspension  of  the  performance  of  the  contract. 
Sewell,  J.,  said  that  "  the  mere  suspension  of  the  exercise  of 
this  right  operated  equally  upon  the  plaintiffs  and  defendants; 
was  created  by  laws  to  which  both  were  parties,  and  formed 
a  part  of  that  system  of  regulation  to  which  they  had  referred 
themselves  in  the  implied  intentions,  if  not  in  the  express 
letter  of  their  contract."  Sedgwick,  J.,  said  :  "  the  defendants 
were,  of  course,  prevented  inevitably,  and  without  any  fault 
on  their  part,  from  performing  their  promise.  Now  it  is 
clearly  settled,  by  innumerable  authorities  that,  whenever  a 
contract  which  was  possible  and  legal  at  the  time  it  was  made, 
becomes  impossible  by  the  act  of  God,  or  illegal  by  an  ordi- 
nance of  the  state,  the  obligation  to  perform  it  is  discharged, 
or  if  such  ordinance  be  temporary,  the  obligation  is  sus- 
pended during  its  continuance.  (See  references  in  note  to  that 
case.)  In  Hadley  v.  Clarke,  8  T.R.  259,  in  Court  of  King's 
Bench,  where  defendants  contracted  to  carry  the  plaintiffs' 
goods  from  Liverpool  to  Leghorn.  On  the  vessel  arriving 
at  Falmouth,  in  the  course  of  her  voyage,  an  embargo  was 
laid  on  her  until  the  further  order  of  council — held,  that  such 
embargo  only  suspended,  but  did  not  dissolve  the  contract," 
and  that  where  the  embargo  lasted  two  years.  In  Jones  v. 
Judd,  4  Corns.  412,  the  plaintiffs  made  a  sub-contract  to  do 
work  upon  a  canal  in  New  York.  Afterwards,  the  legislature 
passed  an  act  which  put  an  end  to  the  original  contract  and 
the  sub-agreement.     The  defendant  had  paid  plaintiffs  for  all 
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the  work  done,  except  ten  per  cent.,  which  was  not  to  be  paid 
until  the  final  estimate — held,  that  as  the  plaintiffs  were  pre- 
vented by  authority  of  the  state  from  completing  their  con- 
tract, they  were  entitled  to  recover.  The  act  of  the  legislature 
excused  the  performance  of  the  condition  precedent  of  entire 
jjerformauce.  The  following  are  cases  and  references  in  the 
same  direction  as  those  cited  :  Anglesea  v.  Rugeley,  6  Ad. 
&  El.  {N.  S.)  107;  Esposito  v.  Bowden,  7  E.  &  B.  763; 
Chitty  on  Contracts  804  (10  Am.  ed. ;)  2  Parsons  on  Contracts 
(Isted.)  187. 

Warranties  in  contracts  of  marine  insurance  are  always  re- 
garded as  most  imperative  in  their  performance,  yet  Arnold, 
in  Vol.  1,  j3.  585,  of  his  valuable  book  on  Insurance,  says : 
"  It  may  be  stated  generally,  that  compliance  with  a  warranty 
will  be  dispensed  with,  if  it  be  rendered  unlawful  by  a  law 
enacted  since  the  time  of  making  the  policy."  The  foundation 
of  this  doctrine  is  in  the  maxim  that  "  the  law  does  not  seek 
to  compel  a  man  to  do  that  which  he  cannot  possibly 
perform ;"  and,  as  an  illustration  of  it,  the  familiar  instance 
is  given  in  the  books  that,  "  if  H  covenants  to  do  a  thing 
which  is  lawful,  and  an  act  of  Parliament  comes  in  and 
hinders  him  from  doing  it,  the  covenant  is  repealed."  Broom's 
Max.  168.  Although  the  instance  is  of  a  repeal  of  a  cove- 
nant by  the  effect  of  an  act  of  parliament,  which  is  permanent, 
yet  the  principle  is  fairly  deducible  from  it,  that  if  the  act 
interdicted  is  only  temporarily  unlawful,  it  suspends  the  ope- 
ration of  the  covenant.  Cohen  v.  N.  M.  Life  Ins.  Co.,  50 
N.  Y.  610. 

It  must  be  considered  in  analogy  to  the  marine  insurance 
cases  that  there  is  engrafted  by  necessary  force  of  the  law 
upon  the  policy,  a  proviso  or  exception,  saving  it  from  for- 
feiture or  extinction  by  suspending  the  payment  of  the  pre- 
mium, when  by  an  unexpected  condition  of  affairs  it  has 
become  temporarily  unlawful  to  make  it.  The  contingency 
of  a  civil  war  could  not  by  any  possibility  have  been  antici- 
pated at  the  making  of  the  policy,  and  it  would  be  grossly 
unjust  to  allow  a  forfeiture,  when  by  suspending  the  j^ayment, 
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the  contract  could  afterwards  he  suhstantially  performed.  The 
law,  iu 'my  judgment,  will  save  the  policy  from  so  disastrous 
a  result.  The  basis  of  all  the  argument  against  this  view,  so 
far  as  adjudication  is  concerned,  is  the  case  of  Paradine  v. 
■Jane,  Aleyn  26.  The  comments  of  the  Chief  Justice  upon  it 
are  forcible.  It  was  a  case  of  hardship  only,  not  of  impos- 
sibility of  performance.  The  exact  language  of  the  report 
cannot  fairly  be  construed  against  the  principle  now  insisted 
on.  It  is  as  follows :  "  And  this  difference  was  taken,  that 
where  the  law  creates  a  duty  or  charge  and  the  party  is 
disabled  to  perform  it  without  any  default  in  him  and  hath 
no  remedy  over,  there  the  law  will  excuse  him.  As  in  the 
case  of  waste,  if  a  house  be  destroyed  by  tempest  or  by 
enemies,  the  lessee  is  excused.  So  of  an  escape.  So  in  9  U. 
3,  16,  a  supersedeas  was  awarded  to  the  justices,  that  they 
should  not  proceed  in  a  cessavit  upon  a  cesser  during  the  war, 
but  when  the  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because 
lie  might  have  provided  against  it  by  his  contract.  And 
therefore  if  the  lessee  covenant  to  repair  a  house,  though  it 
be  burnt  by  lightning  or  thrown  down  by  enemies,  yet  he 
■ought  to  repair  it."  The  point  of  the  second  proposition  is, 
"  if  he  may."  He  must,  if  possible,  however  hard.  The  im- 
possibilities recognized  by  the  law  are  impossibility  by  act  or 
force  of  law  and  impossibility  by  the  act  of  God.  It  is 
unnecessary  in  this  case  to  deal  with  the  latter  excuse,  as 
there  is  more  difficulty  about  it,  but  as  to  the  former,  it  is 
said  in  Chitty  on  Contracts  804,  "  that  the  non-performance 
of  a  contract  will  always  be  excused  where  it  is  occasioned  by 
act  of  law  or  by  an  act  done  by  public  authority."  The  doc- 
trine already  considered,  would  apply  to  a  case  where  the 
disability  was  only  on  the  part  of  the  party  to  perform,  but 
in  the  case  before  us,  the  company  could  not  receive  the  pay- 
ment without  a  violation  of  the  law  on  their  j^art.  To  do  so 
Avould  necessitate  an  act  of  intercourse.  Hence  both  parties 
were  under  a  legal  disability — one  to  pay,  the  other  to  receive. 
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This  is  the  effect  of  the  act  of  congress  and  of  the  state  of  war. 
The  right  of  those  interested  in  the  policy  to  pay  and  save 
the  insurance  was  just  as  strong  as  the  right  of  the  company 
to  receive.  Neither  could  enjoy  the  right.  By  what  princi- 
ple, then,  can  the  company  exact  a  strict  compliance  with  the 
clause  to  pay  at  a  definite  time  ?  The  hands  of  each  were 
tied,  and  the  company  could  not  complain  of  the  other's  de- 
fliult.  According  to  all  analogy  and  principles,  the  perform- 
ance must  be  suspended  under  such  circumstances.  To  dis- 
solve, when  the  contract  is  part  executed,  Avould  not  place  the 
parties  in  a  just  position ;  but  to  suspend  will  best  reach  the 
intention  and  spirit  of  the  contract. 

The  suggestion  that  this  being  a  mutual  company  the  con- 
tract is  therefore  like  a  ])artnership  and  dissolved,  is  disposed 
of  by  what  Allen,  J.,  said  in  substance  in  Cohen  v.  N.  Y. 
Mutual  Life  Insurance  Co.,  50  N.  Y.  624,  that  the  company 
is  a  body  corporate,  capable  of  contracting  as  such,  and  the 
relation  is  between  insurer,  a  corporation,  and  insured ;  that 
the  members  are  not  partners  between  themselves.  The  con- 
tract is  the  contract  of  the  corporation,  and  whatever  inciden- 
tal advantages  appertain  to  a  member,  that  that  does  not  aifect 
the  contract  in  the  policy.  Besides,  if  a  partnership,  it  would 
result  in  an  accounting  as  of  the  time  of  dissolution,  wdiicb 
would  be  at  the  commencement  of  the  war,  and  the  defendant 
would  hardly  desire  that  result. 

The  further  suggestion  by  defendant's  counsel  that  the  fault 
of  non-payment  must  be  imputed  to  the  plaintiffs,  because  the 
rebellion  was  their  fault,  cannot  be  regarded.  The  law  deals 
with  the  condition  of  things  when  actual  hostilities  exist,  and 
considers  all  the  citizens  of  the  belligerent  districts  as  enemies 
mutually.  The  causes  of  the  contest  are  swallowed  up  in 
the  strife,  and  the  legal  results  of  it,  between  individuals,  are 
not  affected  by  the  causes  which  induced  it.  If  this  insurance 
company  had  been  located  south  and  the  plaintiffs  north,  the 
law  would  affect  them  the  same  as  it  does  now  with  their 
present  status. 
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The  questions  involved  in  this  cause  have  greatly  agitated 
the  courts  of  this  country,  and  resulted  in  adverse  decisions. 
I  have  not  reviewed  them,  but  will  content  myself  with 
merely  a  reference  to  them,  both  in  favor  of  the  result  reached, 
and  those  adverse.  In  favor  :  N.  Y.  Life  Ins.  Co.  v,  Cloptony 
7  Bush  179  ;  Manhattan  Life  Ins.  Co.  v.  Warwick,  20  Gratt. 
614;  Robinson  v.  Internat.  Life  Assurance  Co.,  42  N.  Y.  54;: 
Statham  v.  N.  Y.  Life  Ins.  Co.,  45  3Iiss.  581 ;  Hamilton  v. 
Mutual  Life  Ins.  Co.,  9  Blatchf.  234 ;  Cohen  v.  N.  Y.  3Iutual 
Life  Ins.  Co.,  50N.Y.610;  Sands  v.  N.  Y.  Life  Ins.  Co.,  50 
N.  Y.  626.  Adverse :  Dillard  v.  Manhattan  Life  Ins.  Co., 
44  Ga.  119  ;  O'Beiley  v.  Mutual  Life  Ins.  Co.,  2  Abb.  Pr. 
{K  S.)  167 ;  also  Tait  v.  N.  Y.  Life  Ins.  Co.,  in  U.  S.  Circuit,. 
Western  Tennessee  (1873.) 

In  addition  to  these  cases,  the  recent  action  of  the  Supreme 
Court  of  the  United  States,  in  affirming,  by  a  divided  court,, 
two  adverse  judgments,  exhausts  all  the  adjudication  I  can  find 
upon  the  distinct  subject. 

The  objection  that  the  suit  is  not  brought  in  the  name  of 
the  proper  party,  is  correctly  disposed  of  by  the  Chief  Justice,, 
and  nothing  further  need  be  said  upon  it. 

The  judgment  of  the  Supreme  Court  must  be  affirmed. 

The  Chancellor  (dissenting.)  The  declaration  states- 
that,  on  the  27th  of  December,  1849,  the  daughters  of  John 
H.  Hillyard,  now  deceased,  then  of  Richmond,  in  Virginia,, 
the  survivors  of  which  children,  with  the  husbands  of  such 
of  them  as  are  married,  are  the  plaintiffs  in  this  suit,  by 
Edwin  Hillyard,  their  "  trustee  and  agent,"  made  and  entered 
into  a  certain  agreement  (a  policy  of  insurance)  with  the  de- 
fendants, whereby  the  company,  in  consideration  of  $302.50, 
to  them  paid,  by  Edwin  Hillyard,  trustee,  and  of  the  annual 
premium  of  $302.50,  to  be  paid  on  or  before  twelve  o'clock, 
noon,  on  the  27th  day  of  December,  in  every  year  during  the 
continuance  of  the  policy,  assured  the  life  of  said  John  H. 
Hillyard  for  the  term  of  life,  payable,  in  trust,  to  said  Edwin 
Hillyard,   trustee,  for  the  benefit    of   the   above   mentioned 
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cliilclren  of  John  H.  Hillyard ;  that  the  company  thereby 
promised  and  agreed  to,  and  with  the  assured,  his  executors, 
administrators,  and  assigns,  well  and  truly  to  pay,  or  cause 
to  be  paid,  the  sum  insured,  to  the  said  assured,  his  execu- 
tors, administrators,  or  assigns,  within  ninety  days  after  due 
notice  and  proof  of  the  death  of  said  John  H.  Hillyard,  de- 
ducting therefrom  all  notes  taken  for  premiums  on  that  policy 
unpaid  at  that  time.  The  policy  contained  certain  provisos, 
among  which  was  the  following:  In  case  the  said  Edwin 
Hillyard,  trustee,  should  not  pay  the  said  annual  premium  on 
or  before  the  several  days  hereinbefore  mentioned  for  the 
payment  thereof,  then,  and  in  every  such  case,  the  company 
.shall  not  be  liable  to  the  payment  of  the  sum  insured,  or  any 
part  thereof;  and  this  policy  shall  cease  and  determine. 
The  annual  premiums  were  paid  up  to  December  27th,  1861, 
but  the  one  which  then  became  due  was  not  paid.  John  H. 
Hillyard  died  June  1st,  1862.  After  his  death,  and  after  the 
condition  of  hostility  between  the  part  of  the  country  in  which 
he  resided  and  the  federal  government  ceased,  the  premium 
due  on  the  27th  of  December,  1861,  was  tendered,  but  refused. 

This  case  comes  before  us  on  demurrer  to  the  declaration. 
The  plaintiff  in  error  insists  that  the  action  cannot  be  main- 
tained by  the  plaintiffs  therein,  but  should  have  been  brought 
in  the  name  of  the  trustee.  I  consider  it  enough  to  say,  on 
this  head,  that  the  declaration  avers  that  the  agreement  for 
life  insurance  was  made  by  them  through  Edwin  Hillyard, 
not  only  as  their  trustee,  but  as  their  agent.  If  made  by  him 
as  their  agent,  they,  as  principals,  may,  of  course,  maintain 
-an  action  upon  it. 

The  main  subject  of  consideration  is,  whether  the  action 
can  be  maintained,  in  vieAV  of  the  fact  that  the  declaration 
admits  that  no  annual  jDremium  was  paid  on  the  policy  after 
the  26th  of  December,  1861,  and  alleging  no  release  or 
waiver,  seeks  to  excuse  the  non-payment  on  the  ground  of 
the  existence  of  the  governmental  interdict  Mhich  was  issued 
during  the  civil  war.  The  question  is,  whether  this  excuse 
will   avail — a  question  which  the  conflicting  decisions  of  the 
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courts  on  the  subject  leave  so  Entirely  open  as  to  compel  us,, 
for  want  of  authoritative  adjudication,  to  seek  a  conclusion  by 
the  guidance  of  legal  principle.  The  question  is  one  of  law, 
merely,  from  which  all  considerations  foreign  to  the  discus- 
sion must  be  excluded.  The  plaintiffs  have  sued  in  a  court 
of  law  for  the  insurance  money.  Their  claim  is  based  on  the 
contract  between  them  and  the  company,  and,  by  the  con- 
struction of  that  contract,  according  to  legal  principles,  they 
must  abide.  The  company  have  the  right  to  such  a  construc- 
tion of  their  agreement. 

The  cases  which  have  come  to  my  notice,  in  which  this 
subject  has  been  discussed,  are :  Manhattan  Life  Ins.  Co.  v. 
Warioick,  20  Gratl.  614 ;  Neio  York  Life  Ins.  Co.  v.  Clopton, 
7  Bush  179 ;  Dillard  v.  Manhattan  Life  Ins.  Co.,  44  Ga., 
119 ;  Statham  v.  Neio  York  Life  Ins.  Co.,  45  Miss.  581 ;, 
Cohen  v.  New  York  Mutual  Life  Ins.  Co.,  50  N.  Y.  610 ;. 
Sands  v.  Neic  York  Life  Ins.  Co.,  50  N  F.  626 ;  Hamilton 
V.  Mutual  Life  Ins.  Co.,  of  New  York,  9  Blatch.  234 ;  Tait  v.. 
New  York  Life  Ins.  Co.,  Circuit  Court  U.  S.for  the  Western 
District  of  Tenn. ;  and  CHeilij  v.  The  Mutual  Life  Ins.  Co. 
of  New  York,  2  Ahb.  Pr.  (iV.  8.)  167. 

None  of  them,  except  Dillard  v.  Manhattan  Life  Insurance 
Co.,  presented  the  exact  features  of  the  present  case.  Here 
no  tender  of  the  unpaid  annual  premium  to  the  agent  of  the 
company  in  rebel  territory,  when  it  became  due,  is  averred. 
Here  the  death  of  the  person  insured  occurred  before  tender 
to  the  company.  This  is  not  a  suit  to  rehabilitate  a  policy 
on  equitable  grounds,  in  the  lifetime  of  the  person  insured,, 
but  an  action  to  recover  the  insurance  money  on  a  claim  of 
loss.  No  question  of  agency  is  presented  here,  nor  of  the 
validity  of  any  disputed  payment.  In  Manhattan  Life  Insur- 
ance Co.  V.  Warwick,  the  payments  of  annual  premium  were 
made  up  to  1861,  and  receipts  given,  signed  by  an  officer  in 
New  York,  and  countersigned  by  an  agent  in  Richmond,  to 
whom  the  money  was  paid.  In  1861  the  premium,  then  due, 
was  paid  to  that  agent,  but  only  his  receipt  given  for  it,  and 
the  company  did  not  receive  it.     In  1862  the  insured  offered 
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to  pay  the  premium  then  due,  to  the  agent  in  Richmond,  but 
he  declined  to  receive  it,  the  company  having  given  him 
directions  that  the  premiums  must  be  paid  in  New  York. 
The  person  whose  life  was  insured  died  in  1862,  after  this 
last  tender.  It  was  held  that  the  company  was  liable  to  the 
insured  for  the  amount  of  the  insurance,  less  the  amount  of 
the  last  premium  which  he  had  not  paid,  and  that  the  war 
did  not  revoke  the  agency  in  Virginia.  In  New  York  Life 
Insurance  Co.  v.  Clopton,  there  was  a  tender  to  the  company's 
agent,  in  Virginia,  of  the  premium  for  1862,  punctually  when 
it  was,  by  the  terms  of  the  policy,  payable ;  the  tender,  how- 
ever, was  in  the  local  currency  of  that  state,  and  the  agent, 
considering  it  best  for  all  parties,  substituted  for  it  a  bond  for 
the  payment,  with  interest,  at  the  end  of  the  war.  He  had 
received  all  the  previous  premiums  in  that  currency  and  had 
paid  them  over  to  the  company  without  objection.  The  court 
held  that  his  authority  so  to  receive  might  be  assumed  by  the 
assured,  and  that  the  fact  that  Virginia  was  the  place  of  pay- 
ment, might  have  implied  that  the  currency  of  that  state,  at 
the  time  of  payment,  however  it  might  then  have  been  changed 
and  depreciated,  would  have  been  received  by  the  company. 
The  court  adds :  "  But,  however  this  may  be,  as  the  appellant 
(the  company)  could  not  have  lawfully  collected  the  premium, 
and  may  have  lost  it  by  insolvency  or  confiscation,  had  it 
been  paid  to  Garland  (the  agent,)  the  tender  as  made,  and  the 
substituted  bond,  as  executed,  may  be  regarded  as  equivalent 
to  actual  payment,  and  may  have  been  as  beneficial  to  the 
appellant,  and  by  its  security  even  more  so.  The  refusal  to 
accept  the  tender  for  the  year  1862  dispensed  with  a  formal 
repetition  for  the  years  1863  and  1864;"  (the  person  whose 
life  was  insured  died  in  the  last  named  year ;)  "  and,  moreover, 
we  may  infer,  from  Garland's  testimony,  that  bonds  were 
given  for  those  years,  also.  On  these  facts  we  cannot  say 
that  the  literal  non-payment  of  the  three  last  premiums  was 
either  voluntary  or  prejudicial,  or  was  ascribable  even  as 
much  to  the  appellees  as  to  the  appellant.  And,  so  under- 
standing the  phase  of  the  case  and  the  attitude  of  the  parties, 
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we  cannot,  consistently  with  'the  spirit  of  the  contract  and 
equal  justice  to  the  parties,  adjudge  the  policy  void." 

In  Dillard  v.  Manhattan  Life  Insurance  Co.,  the  annual 
premiums  had  been  paid  from  1859  to  1862,  and  from  that 
time  till  1865  no  premiums  were  paid,  the  assured  residing 
in  rebel  territory.  In  February  of  the  last  mentioned  year  the 
person  whose  life  was  insured  died.  After  the  war  had  termi- 
nated the  unpaid  premiums  were  tendered  and  refused.  It  was 
held  that  the  tender  was  ineffectual.  In  Statham  v.  New  York 
Life  Insurance  Co.,  the  company  had,  at  the  outbreak  of  the 
war,  an  agent  in  Mississippi,  who  remained  during  the  war. 
It  was  held  that  the  war  did  not  revoke  the  agency,  nor  make 
it  unlawful  for  the  agent  to  receive  premiums,  which  were  ten- 
dered, and  that  a  payment  to  him  would  have  been  a  discharge 
of  the  premium,  and  that  a  tender  to  him  of  the  premium  due 
December  8th,  1861,  (the  person  whose  life  was  insured  died 
in  1862,)  saved  the  assured  from  being  iu  default  as  to  the 
payment  of  premiums.  In  Cohen  v.  New  York  Life  Insur- 
ance Company,  it  was  held  that  the  non-payment  of  the 
annual  premiums  falling  due  during  the  war,  was  legally 
excused  by  the  fact  of  the  disability  arising  from  the  war,  and 
that  the  tender,  after  the  war,  revived  the  policy.  In  this 
case,  there  had  been  no  loss,  and  the  action  was  in  equity,  the 
relief  prayed  being  that  the  assured  might  be  permitted  to 
make  payment  of  the  unpaid  annual  premium  and  that  the 
policy  might  be  declared  valid,  or  that  the  company  might 
be  compelled  to  pay  back  to  the  plaintiff,  all  sums  paid  upon 
the  policy,  with  interest,  and  all  dividends  declared  under 
the  policy,  &c.  The  cause  came  before  the  court  on  demur- 
rer. In  Sands  v.  The  New  York  Life  Insurance  Company, 
the  annual  premium  had  been  paid  by  the  assured  to  the 
company's  agent  in  Mobile,  up  to  1862,  and  on  the  day  in 
that  year  when  the  annual  premium  became  due,  (January 
18th,)  the  assured  paid  to  the  agent  there,  the  premium  in 
confederate  notes,  which  the  agent  accepted  as  cash,  as  and 
for  the  premium  which  fell  due  on  that  day.  The  person 
whose  life  was  insured  died  in   July  of  that  year.     It  was 
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held  that  this  was  a  valid  payment.  In  Hamilton  v.  Mutual 
Life  Insurance  Company  of  New  York,  the  action  was  in 
equity  for  the  same  relief,  under  the  same  circumstances 
prayed  in  Cohen  v.  New  York  Life  Insurance  Company,  and 
with  like  result.  In  Tait  v.  New  York  Life  Insurance  Com- 
pany, the  assured,  in  the  first  year  of  the  war,  made  a  tender 
to  a  person  who  was,  up  to  the  beginning  of  the  war,  the 
company's  agent  in  Memphis,  of  the  annual  premium  which 
fell  due  in  that  year,  and  the  tender  was  made  on  the  day 
the  premium  fell  due,  but  the  tender  was  refused.  The  court 
held  that  the  policy  was  unlawful  as  indemnifying  a  public 
enemy  against  loss  in  time  of  war,  and  that  such  a  policy, 
where  entered  into  before  hostilities,  is  abrogated  when  they 
occur;  that  the  relations  it  established  were  illegal  between 
'belligerents;  that  where  a  life  policy  provides  that  it  shall 
be  void  upon  the  non-payment  of  premiums  within  the  time- 
prescribed,  such  payment  is  a  condition  precedent  and  that 
time  is  as  of  the  essence  of  the  contract ;  and  that  there  can 
be  no  recovery  if  punctual  payment  is  not  made ;  that  where- 
the  performance  of  a  condition  precedent  becomes  unlawful 
or  by  the  act  of  God  impossible,  that  will  not  authorize  a 
recovery  upon  the  contract  without  performance,  and  that 
the  agency  of  one  authorized  to  receive  premiums  and  renew 
policies  becomes  unlawful  when  the  insured  and  insurer  be- 
come public  enemies.  In  O'Reily  v.  The  Mutual  Life- 
insurance  Company  of  New  York,  the  action  was  in  equity 
to  declare  the  policy  valid  and  binding  on  the  company,  and 
that  the  assured  might  be  reinstated  in  his  rights  in  respect 
thereto,  or  that  a  new  policy  might  be  executed  to  him,  &c. 
The  court,  (Superior  Court  of  New  York  city,)  denied  the 
relief.  It  appeared  that  the  plaintiif  paid  the  premiums  up 
to  the  breaking  out  of  the  war  to  an  agent  of  the  company  in 
Alabama,  and  after  the  war  broke  out  he  paid  them  to  that 
agent  there  as  they  became  due,  and  as  soon  as  practicable 
after  the  close  of  the  war  in  1865,  tendered  the  premium  due 
that  year  to  the  company.  It  is  understood  that  a  determina- 
tion of  the  question   now  before   us  M'as   prevented  in  the 
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Supreme  Court  of  the  United'  States,  by  an  equal  division  of 
the  justices  in  conference,  and  the  consequence  is,  that  the 
opposite  judgments  of  the  courts  below  in  the  two  cases  involv- 
ing the  question,  stand  affirmed.  It  will  be  perceived  that  in 
some  of  the  cases  above  citied,  there  was  an  element  which  is 
not  found  in  this  case — payment  or  tender  of  premium,  during 
the  war,  to  an  agent  of  the  insurer — and  in  some  of  them 
relief  was  sought  in  equity,  while  as  yet,  the  person  whose  life 
was  insured,  was  living. 

The  payment  of  the  annual  premiums,  according  to  the 
terms  of  the  policy,  was  a  condition  precedent  to  the  obliga- 
tion of  the  company  from  year  to  year.  The  latter  rested  on 
the  former.  The  company  undertook  to  pay,  on  the  death 
of  the  person  whose  life  was  insured,  on  condition,  and  only 
on  condition,  that  the  annual  premiums  were  paid  according 
to  the  stipulations  of  the  policy  in  that  behalf.  It  is  part  of 
the  expressed  consideration  of  their  promise,  and  it  is  expressly 
provided  by  the  policy  that,  in  case  of  the  failure  to  jiay  those 
premiums,  the  company  shall  not  be  liable  to  the  payment  of 
the  sum  insured,  or  any  part  thereof,  and  the  policy  shall 
cease  and  be  at  an  end.  In  determining  the  character  of  a 
condition,  whether  it  is  precedent  or  subsequent,  the  question 
is,  whether  the  conditional  event  is  to  happen  before  or  after 
the  principal.  Here  the  conditional  event  is  the  payment  to 
be  made  on  the  death  of  John  H.  Hillyard,  and  the  principal, 
the  payment  of  the  annual  premiums  as  they  should  become 
due.  The  principle  is  laid  down  in  the  second  resolution  in 
Thorpe  v.  Thorpe,  1  8alh.  171 :  "  Where  a  certain  day  of 
l^ayment  is  appointed,  and  that  day  is  to  happen  subsequently 
to  the  performance  of  the  thing  to  be  done  by  the  contract,  in 
such  case  performance  is  a  condition  precedent,  and  must  be 
averred  in  an  action  for  the  money."  "  For,"  said  the  court, 
"  every  man's  bargain  ought  to  be  performed  as  he  intended 
it;  when  he  relies  on  his  remedy  it  is  but  just  that  he  should 
be  left  to  it  according  to  his  agreement ;  but,  on  the  contrary, 
there  is  no  reason  that  a  man  should  be  forced  to  trust  when 
he  never  meant  it."    No  argument  is  necessary  to  establish 
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« 

SO  evident  a  proposition  as  that  the  company's  obligation 
under  such  a  policy  as  that  in  suit  is  predicated  upon  the 
payment  of  those  premiums,  according  to  the  stipulation  of 
the  policy.  In  Caioir  v.  American  Life  Ins.  and  Trust  Co., 
4  Vroom  487,  489,  the  court  said  on  this  subject,  speaking  in 
reference  to  such  a  provision  in  a  policy  of  life  insurance : 
*'  There  can  be  no  objection  to  a  provision  of  this  kind.  It 
is  salutary  and  wise  for  the  solvency  and  success  of  corpora- 
tions like  the  defendants.  The  insurance  is  accepted  upon 
these  terms.  They  form  part  of  the  written  contract  upon 
which  the  claim  for  the  benefit  of  it  is  based,  and  the  plain- 
tiff is  bound  to  a  strict  performance  of  them,  unless  such 
performance  is  legally  modified  by  the  company."  In  Howell 
V.  Knickerbocker  Life  Insurance  Co.,  44  N.  Y.  276,  284,  the 
court  said  on  the  same  subject :  "  Payment  was  a  condition 
precedent  to  the  continuance  of  the  policy,  and  no  mere  acci- 
dent or  act  of  God,  however  controlling,  could  continue  the 
policy  in  force  after  the  pay  day  without  payment.  This 
<;ould  be  done  only  by  the  agreement  or  consent  of  the  defend- 
ant, properly  given,  or  by  some  act  which  would  estop  the 
defendant  from  denying  payment."  The  obligation  of  the 
company  under  the  policy  did  not,  by  the  payment  of  the 
first  premium,  or  of  subsequent  premiums,  become  a  debt, 
but  a  contingent  liability  merely ;  a  liability  to  pay,  provided 
the  person  whose  life  was  insured  should  die  before  the  next 
pay  day,  not  having  violated  any  of  the  conditions  of  the 
policy ;  a  liability  which  would  terminate  in  case  that  person 
should  survive  that  day,  and  the  annual  premium,  which 
then  would  become  due,  should  not  be  paid.  If  this  be  the 
extent  and  condition  of  the  company's  obligation — if  their 
liability  to  the  assured  was  contingent,  conditional — depend- 
ent upon  the  payment,  by  the  latter,  of  the  annual  premiums 
as  they  should  become  due,  they  cannot  be  liable  to  him, 
unless  he  has  done  the  thing  which  they  stipulated  with  him 
should  be  done  as  a  condition  on  which  their  liability  was 
to  depend,  or  they  have  waived  or  are  estopped  from  denying 
performance.      That    such    is   the  character,    condition    and 
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-extent  of  the  liability  is  thoroughly  established.  Catoir  v. 
Am.  Life  Ins.  Co.,  supra;  Want  v.  Blunt,  12  East  183; 
Howell  V.  Knickerbocker  Life  Ins.  Co.,  supra  ;  Gamble  v.  Ins. 
Co.,  4  Irish  Rep.,  C.  L.  204 ;  Dillard  v.  Manhattan  Life  Ins. 
Co.,  supra;  Davison  v.  3Iure,  3  Doug.  28  ;  Worsley  v.  Wood, 
■6  T.  E.710;  Campbell  v.  French,  6  T.  E.  200.  To  keep  the 
policy  iu  force,  says  Bunyou,  (Treatise  on  the  Law  of  Life 
Assurance,  p.  QQ,)  the  renewal  premium  must  be  actually 
paid ;  it  is  not  sufficient  that  there  was  no  intention  to  dis- 
continue the  policy,  and  that  the  office  is  not,  in  fact,  dam- 
nified by  the  delay.  The  common  equitable  relief  in  respect 
of  money  jaayments  does  not  apply,  for  the  company  has 
not  the  power  of  compelling  the  payment  of  the  premium. 
Tarleton  v.  Staniforth,  5  T.  R.  695  ;  S.  C,  judgment  affirmed, 
Exch.  Cham.,  IB.&P.  471 ;  Acey  v.  Fernie,  7  M.  &  W.  151. 
The  act  of  God  will  not  excuse  the  default  of  performance  of 
a  contract  of  this  character,  absolute  in  its  terms  and  making 
no  allowance  or  provision  for  the  act  of  God  or  other  inevita- 
ble necessity.  See,  in  addition  to  the  cases  above  cited. 
Trustees  v.  Bennett,  3  Dutcher  513 ;  Thompson  v.  Dudley,  25 
N.  Y.  72.  If  the  assured  fall  dead  with  the  money  in  his 
hand  on  his  way  to  the  office  of  the  insurer  to  pay  the  annual 
premium,  and  so  it  remain  unpaid  beyond  the  time  limited, 
the  company  is  discharged  from  all  liability  under  the  policy. 
Though  he  may  have  paid  annual  premiums  greater  in  their 
aggregate  amount  than  the  sum  insured,  nevertheless  there 
is  no  remedy,  nor  can  any  recourse  he  had  to  the  insurer  iu 
the  premises.  Hard  as  is  this  judgment,  yet  it  is  the  dictate 
of  that  stern  justice  which  regards  with  equal  eye,  the  obli- 
gations of  each  of  the  parties,  giving  to  each  the  advantage 
for  which  he  has  stipulated,  but  only  on  the  terms  on  which 
alone  he  is  entitled  to  it.  It  is  impossible  to  shut  our  eyes 
to  the  fact  that  the  bargain  between  the  insurer  and  tlie  in- 
sured, under  this  policy  is,  in  its  very  essence,  conditional. 
The  company  did  not  agree  to  pay  in  consideration  of  the 
promise  of  the  assured,  but  in  consideration  of  his  perform- 
ance.    That  is  evident  from  the  nature  and  character  of  the 
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contract.  The  assured  made  no  promise  at  all.  He  was 
bound  by  no  covenant  to  pay  or  to  do  anything.  '  Tlie  com- 
pany therefore  had  no  remedy  whatever  against  him.  The 
contract  was  in  this  respect  unilateral.  Were  this  a  case  of 
mutual  undertaking,  the  question  whether  the  promise  of  the 
assured  was  the  consideration  for  that  of  the  insurer,  or 
whether  the  performance  and  not  the  mere  proiuise  of  the 
former,  was  the  consideration  of  the  promise  of  the  latter, 
would  be  determined  by  the  intention  and  meaning  of  the 
parties  as  it  appears  on  the  instrument,  and  by  the  applica- 
tion of  common  sense  to  the  case,  Chitty  on  Contracts,  (11th 
Am.  ed.)  1082;  Hotham  v.  East  India  Co.,  1  T.  R.  638;. 
Porter  v.  Shepperd,  6  T.  R.  668  ;  Campbell  v.  Jones,  6  T.  R. 
571 ;  Morton  v.  Lamb,  7  T.  R.  130 ;  Shinn  v.  Roberts,  Spen,. 
435,  443.  Nor  can  we  fail  to  perceive  the  injustice  of  hold- 
ing in  such  a  case  as  this,  the  one  party  to  the  bargain  after 
the  consideration  has  failed,  while  the  other  is  permitted  to 
derive,  at  the  expense  of  the  former,  all  the  advantages  to 
which,  by  its  terms,  he  would  have  been  entitled  only  by  a 
strict  performance  of  its  stipulations.  It  should  be  a  hard 
necessity  of  inflexible  and  inexorable  law  which  compels  a 
court  to  such  a  judgment.  It  is  not  insisted  in  this  case  that 
such  a  result  could  be  permitted  to  follow  the  failure  of  the 
assured  to  pay  according  to  the  agreement,  if  such  a  failure 
arose  from  the  act  of  God ;  but  it  is  insisted  that  the  public 
interdict  which  forbade  commercial  intercourse  between  the 
assured  and  the  company ;  which  forbade  the  one  to  pay  and 
the  other  to  receive  the  annual  premium,  works  an  exception 
to  the  rule.  The  reason  is  not  apparent.  The  interdict  of 
the  government  would  excuse  performance  of  a  covenant,  and 
it  would  relieve  from  a  forfeiture  and  from  penalties  and  from 
payments,  where  time  is  not  as  of  the  essence  of  the  contract  ; 
but  such  is  not  this  case.  The  question  here  is  not  as  to  the 
liability  of  the  assured  for  non-payment,  nor  whether  he  shall 
be  relieved  from  a  forfeiture  or  penalty,  but  whether  the 
company  are  liable  to  him  now  that  the  condition  on  which 
alone  they  were  to  be  liable  by  the  terms  of  the  contract,  ha& 
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not  been  performed.  The  question  is,  whether  the  character 
of  the  contract  is  to  be  altered  and  its  identity  destroyed ; 
\vhether  from  a  conditional  agreement  it  is  by  operation  of 
law,  to  become,  in  effect,  absolute  and  unconditional.  The 
tender  of  the  unpaid  premium  with  the  interest  thereon, 
is  a  mere  delusive  formality,  for  the  money,  if  accepted,  is 
to  be  returned  in  the  shape  of  the  insurance  money.  The 
tender  amounts  merely  to  the  expression  of  a  willingness 
to  allow  the  company  to  retain,  out  of  the  sum  insured, 
the  amount  of  the  unpaid  premium  and  interest.  It  makes 
no  difference  in  reaching  a  conclusion  on  this  subject,  that 
many  annual  premiums  have  been  paid.  The  matter  is  to 
be  determined  on  legal  principle.  The  law  must  be  the  same 
if  only  one  premium  had  been  paid,  and  it  is  hazarding 
nothing  to  say  that  the  courts  would  shrink  from  a  judgment 
which,  in  a  case  where  a  company  had  received  only  the  first 
premium  of  perhaps  $3000  on  a  policy  of  $60,000,  should 
■compel  the  payment  of  the  latter  sum,  under  circumstances 
such  as  this  case,  in  other  respects,  presents.  And  yet,  the 
principle  would  be  precisely  the  same.  The  injustice  would 
be  only  greater  and  more  flagrant,  because  the  amount  of 
money  would  be  larger. 

It  is  said,  however,  that,  notwithstanding  its  form,  this 
contract  may  be  regarded  as  one  of  mutual  obligations.  If 
this  be  conceded,  it  seems  to  me  clear  that  it  was  a  contract 
of  a  continuing  character — one  which  required  that  something 
be  done — the  payment  of  annual  premiums  to  keep  it  alive. 
I  cannot  agree  to  the  proposition  that  the  contract  was  exe- 
cuted on  the  part  of  the  company  when  the  first  premium  was 
paid.  The  position  appears  to  me  to  be  utterly  untenable. 
As  a  continuing  contract,  the  war  put  an  end  to  it.  The 
prohibition  of  war,  in  the  language  of  Chancellor  Kent,  in 
Grisivold  V.  Waddington,  16  Johns.  438,  "  reaches  to  all  in- 
terchange, transfer,  or  removal  of  property ;  to  all  negotia- 
tions or  contracts,  to  all  communication,  to  all  locomotive 
intercourse,  to  a  state  of  utter  occlusion  to  any  intercourse 
but   one   of  open   hostility;   to   any  meeting   but  in  actual 
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combat."  "  Executory  contracts,"  said  the  court,  in  Hanger 
V.  Abbott,  6  Wall.  532,  536,  "  with  an  alien  enemy,  or  even 
with  a  neutral,  if  they  cannot  be  performed,  except  in  the  way 
of  commercial  intercourse  with  the  enemy,  are  dissolved  by 
the  declaration  of  war,  which  operates  for  that  purpose  with 
a  force  equivalent  to  an  act  of  congress."  By  the  common 
law,  if  there  were  a  contract  with  an  alien,  and  while  it  Avas 
merely  executory,  a  war  bi'oke  out  between  Great  Britain  and 
the  country  of  the  alien,  that  would  dissolve  the  contract.. 
Esposito  v.  Bowden,  4  E.  &  B.  963 ;  S.  C,  7  E.  &  B.  11^. 
But,  if  the  contract  were  executed ;  if  nothing  remained  to 
be  done  by  either  party,  and  a  cause  of  action  had  accrued  to 
the  alien  thereon,  before  the  commencement  of  hostilities,  the 
effect  of  this  was  held  to  be  only  to  suspend  the  right  of  tiie 
alien  to  sue  till  the  return  of  peace.  Flindt  v.  Waters,  15 
East  260,  265.  In  that  case,  whicii  was  an  action  on  a 
policy  of  marine  insurance,  Lord  Ellenborough  said  :  "  The 
ground  of  our  decision,  in  this  case,  will  not  at  all  clash  with 
the  doctrine  laid  down  by  the  court  in  Brandon  v.  Nesbitt. 
The  point  there  decided  was,  that  the  fact  of  the  parties  inter- 
ested in  the  insurance  having  become  alien  enemies  before 
the  loss  happened,  might  be  pleaded  to  an  action  brought  in 
the  name  of  the  British  agent  who  effected  the  insurance ;  and 
the  court  are  disposed  to  confirm  that  doctrine.  But  the 
defence  of  alien  enemies  must  be  accommodated  to  the  nature- 
of  the  transaction  out  of  which  it  arises ;  it  may  go  to  the- 
contract  itself  on  which  the  plaintiiF  sues,  and  operate  as  a 
perpetual  bar ;  or,  the  objection  may,  as  in  a  case  of  this  sort, 
be  merely  personal  in  respect  to  the  capacity  of  the  party  to 
sue  upon  it.  Here  the  objection  is  taken  upon  the  general 
issue,  which  is  a  plea  of  a  perpetual  bar,  and  if  found  against 
the  plaintiff,  would  have  concluded  him  forever,  so  that, 
though  peace  should  be  established  to-morrow  between  the 
two  countries,  and  the  crown  should  not  have  interfered  to 
seize  the  debt,  yet  on  this  plea  in  bar,  the  plaintiff  would  have 
been  forever  estopped  to  sue  for  his  debt.  But  here  the  ob- 
jection is  only  of  a  temporary  nature ;  the  contract  itself  was 
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perfect  at  the  time  it  was  niade ;  the  trade  was  with  an  alien 
friend,  which  required  uo  license,  though  one  was  obtained 
ex  abundanti  caateld.  The  insurance,  the  loss  and  cause  of 
action,  had  arisen  before  the  assured  had  become  alien  enemies ; 
when,  therefore,  they  became  such,  it  was  only  a  temporary 
suspense  of  their  own  right  of  suit  in  the  courts  here  as  alien 
enemies.  This,  therefore,  being  only  a  temporary  disability 
on  the  part  of  the  assured,  and  there  being  no  personal  dis- 
ability in  the  plaintiff,  their  agent,  to  sue,  he  is  not  excluded 
from  his  right  to  recover  by  this  species  of  defence  set  up 
under  the  plea  of  the  general  issue." 

It  is  claimed,  however,  it  may  be  remarked,  that  this  con- 
tract differs  essentially  from  a  contract  of  co-partnership, 
which  the  war  admittedly  dissolves,  in  this  that  the  latter 
contemplates  continual  communication  and  association,  whereas 
the  former  requires  only  annual  communication.  I  do  not 
see  on  what  principle  the  distinction  between  communication 
which,  by  the  terms  of  the  contract,  is  periodical  merely,  and 
that  which,  though  in  contemplation  of  law  continual,  is 
practically  only  occasional,  is  based.  If  the  war  actually,  by 
its  duration,  prohibits  the  parties  from  such  periodical  com- 
munication, and  such  communication  is  necessary  to  the 
existence  of  their  contract,  the  same  reason  would  apply  in 
the  one  case  as  in  the  other. 

If  the  condition  of  war,  or  the  interdict  of  the  government 
made  it  illegal  for  the  company  to  receive  the  premiums,  in 
common  justice  they  must  be  held  to  be  absolved  from  all 
obligation  for  the  performance  of  which  they  were  dependent 
upon  those  premiums.  In  Brewster  v.  Kitcliell,  1  Salk.  198, 
Lord  Holt  said  that  where  a  man  covenants  to  do  an  act 
which  is  lawful  when  the  covenant  is  made,  and  the  act  is 
subsequently  rendered  unlawful  by  statute,  the  covenant  is 
repealed.  The  condition  of  war  and  the  consequent  interdict 
of  the  government,  prevented  the  parties  from  continuing  the 
contract.  They  did  more;  they  deprived  the  company  not 
only  of  the  annual  premium,  but,  to  a  great  degree  at  least, 
of  the  power  to  protect  themselves  against  violations  of  the 
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conditions  of  the  policy.  It  is  just  to  hold  that  the  war 
destroyed  a  contract  which  put  it  out  of  the  power  of  the 
parties  to  it  to  continue  on  the  terms  on  which  alone  it  was 
based,  rather  than  to  seek  to  uphold  it,  to  the  manifest  detri- 
ment of  the  loyal  citizen,  who  is  in  no  wise  in  fault.  It  may 
be  observed  that  the  opposite  view  not  only  disregards  the 
character  and  elements  of  the  contract,  but  casts  upon  the 
company  the  burden  of  presumptions  to  which  they  cannot 
be  fairly  subjected.  The  logic  is :  the  war  forbade  the  pay- 
ment of  the  annual  premium,  therefore,  it  is  to  be  assumed 
that  the  assured  would,  but  for  that  prohibition,  have  paid 
it ;  that  he  was  not  only  able  but  willing  to  pay  it.  And  if 
the  war  had  lasted  ten  years,  and  the  person  whose  life  was 
insured  had  lived  to  the  end  of  that  period,  the  result  would, 
of  course,  have  been  the  same. 

The  war  put  an  end  to  this  contract  of  insurance,  if  not 
when  it  broke  out,  then  at  the  time  when  its  prohibition  took 
effect  upon  it,  which  was  when  commercial  intercourse  between 
the  parties  became  necessary  to  its  existence  or  continuance 
— when  that  prohibition  prevented  the  payment  and  receipt 
of  the  annual  premium,  payable  on  the  27th  of  December, 
1861.  It  does  not  seem  to  me  to  be  necessary,  on  principle, 
to  hold  that  such  a  contract  is  dissolved  by  the  breaking  out 
of  the  war,  but  only  when  the  prohibition  of  the  state  of  war 
takes  effect  upon  it  to  the  disturbance  of  the  relations  of  the 
parties  to  each  other  in  reference  to  it.  Though  war  puts  an 
end  at  once  to  marine  insurance  upon  a  vessel  of  the  enemy, 
for  the  two-fold  reason  that  intercourse  is  forbidden,  and  the 
effect  of  the  insurance  is  indemnity,  and,  therefore,  strength 
to  the  enemy,  the  reason  does  not  appear  to  be  applicable  to 
the  case  of  a  life  insurance,  contracted  for  before  the  war  until 
the  war  affects  the  relation  of  the  parties  or  disturbs  the  con- 
tract. When  the  war  thus  prevented  the  payment  of  the 
premium,  it  deprived  the  company,  pro  tanto,  of  the  means  of 
jiroviding  the  insurance  money,  and  deprived  the  assured  of 
the  privilege  of  keeping  up  the  policy  and  securing  the  con- 
tinuance of  the  liability  of  the  company  to  him.     Up  to  that 
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<late  the  contingent  conditidnal  liability  of  the  company 
continued,  and  had  John  H.  Hillyard  died  before  the  annual 
premium,  payable  in  1861,  became  payable,  not  having  vio- 
lated any  of  the  conditions  of  the  policy,  it  violates  no  prin- 
ciple to  say  that  the  company  would  have  been  liable  to  pav 
the  insurance  money,  and  it  might  have  been  recovered  bv 
suit  after  the  return  of  peace.  But  the  payment  of  that 
premium  was  a  condition  precedent,  not  only  to  the  continu- 
ance of  the  liability,  but  to  any  liability,  whatever,  of  the 
■company  beyond  that  day. 

It  is  said,  however,  that  the  late  war  was  not  between 
independent  nations,  but  was  a  rebellion — an  insurrection 
juerely — and  that  the  strict  rules  applicable  to  war  between 
independent  countries  do  not  apply  to  it,  and,  therefore,  the 
.act  of  the  government  may  be  pleaded  merely  as  creating  an 
impossibility  of  performance,  so  that  the  question  whether  such 
impossibility  will  excuse,  may  be  considered  unembarrassed 
by  the  rules  governing  the  people  of  independent  countries  at 
war  with  each  other.  It  has  been  repeatedly  authoritatively 
held  that  the  late  war  was  a  public  war  between  governments 
and  all  the  inhabitants  of  the  loyal  states  and  those  of  the  rebel- 
lious states,  and  that  the  people  of  each  occupied  the  position  of 
enemies  to  the  people  of  the  other  during  the  continuance  of 
i;he  war.  The  Prize  Cases,  2  Black  635 ;  3frs.  Alexandei'^s  Cot- 
ion,  2  Wall.  404  ;  Coppellw  Hall,  7  Wall.  542  ;  McKee  v.  United 
■States,  8  Wall.  163  ;    United  States  v.  Grossmayer,  9  Wall.  72. 

In  the  second  case  cited,  2  Wall.  419,  the  court  said:  "It 
is  .said,  that  though  remaining  in  rebel  territory,  Mrs.  Alex- 
;ander  has  no  sympathy  with  the  rebel  cause,  and  that  her 
property,  therefore,  cannot  be  regarded  as  enemy  proi^erty  ; 
but  this  court  cannot  inquire  into  the  personal  character  and 
dispositions  of  the  individual  inhabitant  of  enemy  territory. 
We  must  be  governed  by  the  principle  of  public  law  so  often 
announced  from  the  bench,  as  applicable  alike  to  civil  and  in- 
"ternational  wars,  that  all  the  people  of  each  state  or  di.strict 
in  insurrection  against  the  United  States  must  be  regarded 
.■as    enemies,  until    by  the   action    of  the    legislature   and  the 
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executive,  or  otherwise,  that  relation  is  thoroughly  and  per- 
manently changed.  But  if  it  be  conceded  that  the  late  war 
was  a  mere  insurrection,  and  that  the  impossibility  of  per- 
formance arose  from  the  special  interdict  of  the  government 
merely,  the  case  is  not  changed.  It  will  still  be  governed  by 
the  same  rules.  The  same  question  will  still  exist,  to  be 
answered  by  the  application  of  the  same  principles." 

In  Hadley  v.  Clarke,  8  T.  R.  259,  an  embargo  of  the 
British  government  was  held  not  to  absolve  the  defendants 
from  an  obligation  to  carry  the  plaintiff's  goods  from  Liver- 
pool to  Leghorn,  although  it  lasted  two  years.  Lawrence, 
J.,  said  :  "  This  is  certainly  a  case  of  hardship  on  the  defend- 
ants, but  I  do  not  see  any  legal  grounds  on  which  they  can 
be  excused  paying  the  damages  which  the  plaintiiF  has 
suffered  in  consequence  of  their  not  having  performed  their 
eng-agrement."  The  counsel  for  the  defendants  were  driven  to 
the  necessity  of  introducing  into  this  contract  other  terms 
than  those  which  it  contains  ;  they  contended  that  the  defend- 
ants were  only  bound  to  fulfil  their  engagement  within  a 
reasonable  time,  and  then  argued  that  as  the  embargo  pre- 
vented the  completion  of  the  contract  within  a  reasonable 
time,  the  defendants  were  absolved  from  their  engagement 
altogether.  But  it  was  incumbent  on  the  defendants  when 
they  entered  into  this  contract,  to  specify  the  terms  and  con- 
ditions on  which  they  would  engage  to  carry  the  plaintiff's 
goods  to  Leghorn ;  they  accordingly  did  express  the  terms 
and  absolutely  engaged  to  carry  the  goods,  "the  dangers  of 
the  seas  only  excepted ; "  that,  therefore,  is  the  only  excuse 
they  can  make  for  not  performing  the  contract ;  if  they  had 
intended  that  they  should  be  excused  for  any  other  cause, 
they  should  have  introduced  such  an  exception  into  their 
contract.  In  Paradine  v.  Jane,  Aleyn  26,  this  distinction  is 
taken :  "  Where  the  law  creates  a  duty  or  charge  and  the 
party  is  disabled  to  perform  it  without  any  default  in  him 
and  hath  no  remedy  over  these,  the  law  will  excuse  him  ;  but 
when  the  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good  if  he  may,  notwith- 
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standing  any  accident  by  inevitable  necessity,  because  he  mio-ht 
have  provided  against  it  by  his  contract."  So,  in  this  case 
there  was  one  accident  against  which  the  defendants  provided 
by  their  contract ;  they  might  have  also  provided  against  the 
embargo.  But  we  cannot  vary  the  terms  of  the  contract,  and 
the  defendants  must  be  bound  by  the  terms  of  the  contract 
they  have  made.  To  the  same  effect  is  Brown  v.  The  Royal 
Insurance  Society,  5  Jur.  (jV.  S.)  1255,  where  a  fire  iusurauce 
company  after  a  loss  had  elected  to  reinstate  the  premises  in 
preference  to  paying  the  claims,  and  while  they  were  proceed- 
ing to  reinstate  them,  the  commissioners  of  sewers  caused  them 
to  be  taken  down  as  a  structure  in  a  dangerous  condition,  but 
such  condition  was  not  caused  by  the  fire ;  it  was  held  that  a 
plea  showing  performance  to  be  impossible  was  no  answer  to 
a  suit  against  the  company  for  damages  for  the  loss.  It  will 
be  observed  that  these  were  cases  of  covenants  and  not  of 
conditions. 

It  is  not  to  be  forgotten  that  the  company  has  rights  under 
their  contract  and  as  to  the  construction  to  be  placed  upon  it, 
which  the  court  is  bound  to  respect.  In  the  language  of  Lord 
Kenyon,  in  Campbell  v.  French,  6  T.  R.  212,  "the  plaintiff 
in  error,  who  entered  into  the  contract  imposing  these  terms 
upon  his  contract  and  subscribing  it  with  that  limitation  and 
that  condition,  had  a  right  to  impose  tliose  terms  ;  and  if  any 
person  tell  him  that  he  acceded  to  either  terms,  he  has  a  right 
to  answer,  '  this  is  not  my  contract ;  non  hcec  in  fcedera  veni  ;■ 
do  not  impose  on  me  other  conditions  than  those  I  have  im- 
posed upon  myself  by  the  contract  I  have  entered  into.'  If 
this  case  had  been  foreseen,  perhaps  the  condition  would  have- 
been  adapted  to  the  case,  but  we  are  now  construing  a  strict 
legal  instrument  to  which  legal  effect  may  be  given."  If  it 
be  said  that  the  view  I  have  taken  of  this  subject,  will  inflict 
hardship  on  the  assured  by  subjecting  him  to  the  loss  of  the 
premiums  he  may  have  paid  before  the  war  broke  out,  the 
answer  is  that  the  hardship  is  attributable  to  the  contract  he 
made  and  to  the  effect  of  war  upon  it,  and  it  may  be  added 
that  as  to  the  hardships  which  have  arisen  from  the  state  of 
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hostility  between  the  federal  governmeut  and  the  section  of 
•country  in  revolt,  it  is  just  that  they  should  fall  rather  on  the 
inhabitants  of  the  latter  than  on  loyal  people.  As  was  said 
by  the  court  in  the  case  of  The  Rapid,  8  Oranch  155,  164, 
in  affirming  a  decree  of  condemnation  against  the  goods  of  an 
American  citizen  which  were  owned  by  him  when  the  war 
broke  out,  and  were  then  in  the  enemy's  country,  and  which 
had  been  taken  by  a  privateer  while  they  were  being  trans- 
ported hither  during  the  war  in  an  American  vessel  employed 
by  him  for  that  purpose  alone,  "  it  is  the  unenvied  province 
-of  this  court  to  be  directed  by  the  head  and  not  the  heart. 
In  deciding  upon  principles  that  must  define  the  rights  and 
duties  of  the  citizen,  and  direct  the  future  decisions  of  justice, 
no  latitude  is  left  for  the  exercise  of  feeling," 

For  the  reasons  I  have  given,  I  am  of  opinion  that  the 
judgment  of  the  Supreme  Court  should  be  reversed. 

For  affirmance — Bedle,  Dalrimple,  Depue,  Clement, 
•Greex,  Lilly,  Wales.     7. 

For  reversal — The  Chaxcelloe,  Woodhull.     2. 

Cited  ia  Martin  v.  Franklin  Fire  Ins.  Co.,  9  Vr.  141 ;  Dime  Savings  In- 
stitution V.  Hohoken,  13  Vr.  287 ;  Vanatta  v.  Neuj  Jersey  Mutual  Life  Insurance 
Co.,  4  Slew.  20. 


JEKOME  L.  STOUT,  PLAINTIFF  IN  ERROK,  v.  AMASA  LEON- 
AED,  DEFENDANT  IN  ERROR. 

1.  On  a  writ  of  error  to  review  a  decision  presenting  a  mixed  question 
of  law  and  fact,  the  conclusion  of  the  court  below  on  the  facts  must  be 
plainly  erroneous  to  induce  the  Court  of  Errors  to  disturb  the  judg- 
ment of  the  court  below,  on  the  ground  of  error  in  its  conclusion  on 
the  facts. 

^.  A  debtor  having  a  residence  in  this  state,  and  also  a  residence  else- 
where, is  liable  to  be  sued  by  attachment,  if,  at  the  time,  he  is  not  in 
this  state,  and  does  not  dwell  or  have  his  usual  place  of  abode  here. 


In  error  to  the  Supreme  Court. 
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H.  C  Pitney  and  A.  Browning,  for  plaintiiF  in  error. 

A.  Mills  and  C.  Parker,  for  defendant  in  error 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  On  the  14th  of  February,  1872,  a 
writ  of  attachment  was  issued  out  of  the  Circuit  Court  of  the 
county  of  Morris,  at  the  suit  of  Jerome  L.  Stout,  against  the 
property  of  Amasa  Leonard,  upon  an  affidavit  made  by  Stout, 
that  Leonard  was  indebted  to  him  in  the  sum  of  $4202.90,. 
and  that  Leonard  was  not,  to  the  knowledge  or  belief  of  the- 
affiant,  resident,  at  that  time,  in  this  state.  On  the  9th  of 
March  following,  a  rule  to  show  cause  why  the  writ  should 
not  be  discharged,  on  the  ground  that,  at  the  time  of  issuing, 
the  writ,  Leonard  was  a  resident  of  New  Jersey,  was  granted 
by  the  judge  holding  that  court.  Under  that  rule,  testimony 
was  taken  on  both  sides,  and,  after  argument,  the  rule  was 
discharged.  This  adjudication  was  removed  into  the  Supreme 
Court  by  certiorari,  and  at  the  November  Term,  1873,  was 
reversed.  The  judgment  of  the  Supreme  Court  is  before  us 
on  error. 

It  is  proper  to  premise,  before  entering  on  the  considera- 
tion of  the  question  in  the  cause,  that  where  a  writ  of  error- 
is  brouoht  to  review  a  decision  such  as  that  which  this  case 
presents,  one  of  mixed  law  and  fact,  the  conclusions  of  the 
court  below  on  the  facts  must  be  plainly  erroneous  to  induce 
this  court  to  disturb  its  judgment  on  that  score. 

The  question  presented  for  consideration  is,  whether  Leon- 
ard, at  the  time  when  the  writ  was  issued,  was  a  resident 
of  this  state,  within  the  meaning  of  the  attachment  act.  It 
appears,  from  his  own  testimony,  that  he  was  not  then  in  this 
state,  and  had  not  been  since  the  first  day  of  February,  which 
was  thirteen  days  previous  to  the  issuing  of  the  attachment. 
He  had  a  house  in  the  city  of  New  York,  and  a  farm  in  the- 
township  of  Mendham,  in  the  county  of  Morris,  in  this  state. 
He  was  living  in  the  house  in  New  York.  His  family  there 
consisted  of  his  wife,  his  daughter,  an  adopted  daughter,  and 
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two  lady  boarders,  one  of  whom  was  his  wife's  sister,  and 
some  servants.  At  the  farm  were  his  farmer  and  the  farmer's 
wife,  an  adopted  son  of  Leonard's,  Leonard's  mother-in-law, 
and  a  colored  boy  whom  he  had  charge  of,  and  who  worked 
on  his  farm.  His  place  of  business  was  in  the  city  of  New 
York.  His  own  statement  is,  that  he  jiurchased  the  farm  in 
1864,  and  moved  on  it  in  November  of  that  year;  that  his 
family  lived  there  during  nearly  all  of  the  ensuing  winter, 
and  that  since  that  time  they  have  kept  house  there  continu- 
ously ;  that  he  brought  his  furniture  from  New  York  to  the 
farm,  except  some  small  articles,  and  it  has  remained  there 
€ver  since  ;  that  when  he  came  out  in  November,  1864,  he 
was  keeping  house  in  New  York;  that  he  has  broken  up 
housekeeping  in  New  York  twice  since  then — the  first  time 
in  1867,  and  the  last  in  1869 ;  and  in  April  of  the  last  men- 
tioned year  he  gave  up  keeping  house  in  New  York  altogether, 
and  kept  house  only  on  the  farm,  until  the  following  Decem- 
ber or  January,  when  he  rented  a  place  in  New  York  tempo- 
rarily, until  the  following  May,  when  he  returned  with  his 
family  to  the  farm,  and  went  back  to  New  York  again  in 
December,  1870 ;  and  ever  since  that  time  he  has  kept  house 
continuously  in  his  own  house  in  New  York.  The  last  place 
at  which  he  voted,  and  his  place  of  voting,  is  Mendham  town- 
ship, where  he  voted  in  the  fall  of  1870,  having  determined 
to  make  that  his  permanent  place  of  residence.  On  the 
subject  of  his  actual  occupation  of  the  two  residences  he  says, 
that  all  his  immediate  family  ordinarily  live  on  the  farm  in 
the  summer  time,  and  in  New  York  in  the  winter ;  he  some- 
times rents  the  house  in  the  city  during  the  summer  season, 
and  sometimes  closes  it  up  entirely  for  the  season  ;  most  gen- 
erally his  immediate  family  come  to  the  farm  in  March  or 
April,  and  return  to  the  city  in  November  or  early  in  De- 
cember. 

From  this  statement  it  is  apparent  that  he  has,  as  many 
other  persons  have,  two  places  of  residence,  one  for  the  sum- 
mer and  the  other  for  the  winter,  both  of  which  he  owns  and 
maintains  throughout  the  year. 
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When  the  attachment  was  'issued  he  was  living  in  New 
York,  and  at  that  time  that  was  his  usual  place  of  abode, 
wherever  his  domicil  might  have  been.  The  construction 
^iven  by  the  Supreme  Court,  in  Perrine  v.  Evans,  6  Vroom 
221,  to  the  section  of  the  attachment  act,  under  which  the 
writ  in  this  case  was  issued,  is  the  true  one.  "  Debtors  who 
reside  out  of  this  state,"  means  debtors  who  have  no  abode 
here.  Residence  is  not  domicil,  though  domicil  is  the  legal 
conception  of  residence.  Domicil  is  residence  combined  with 
intention.  It  has  been  well  defined  to  be  a  residence  at 
3l  particular  place,  accompanied  with  positive  or  presumptive 
proof  of  an  intention  to  remain  there  for  an  unlimited  time. 
A  man  can  have  but  one  domicil  for  one  and  the  same  purpose 
at  any  one  time,  though  he  may  have  numerous  places  of 
residence.  His  place  of  residence  may  be,  and  most  generally 
is,  his  place  of  domicil,  but  it  obviously  is  not  by  any  means 
necessarily  so,  for  no  length  of  residence  without  the  intention 
of  remaining  will  constitute  domicil,  "  An  actual  residence," 
said  the  coui't,  in  City  Bank  v.  Merrit,  1  Green  131,  134,  in 
construing  the  section  above  referred  to,  "  is  the  predicament 
contemplated  by  the  statute,  and  no  distinction  is  made 
between  a  temporary  and  a  permanent  character — between  a 
residence  for  a  summer  or  for  life.  In  common  language,  it 
is  not  more  usual  than  correct  to  say  that  a  person  resides  in 
the  city  during  the  winter  and  in  the  country  during  the 
summer."  In  that  case  the  attachment  was  set  aside  because 
it  appeared  that  the  defendant  was,  when  it  was  issued,  tem- 
porarily resident  in  this  state  at  his  summer  abode.  To  the 
like  effect  see  In  re  Alexander  Thompson,  1  Wend.  43  ;  Hag- 
gart  v.  Morgan,  5  N.  Y.  (1  Seld.)  422. 

That  the  defendant  in  this  suit  was  not  in  this  state  when 
the  writ  was  issued  and  served,  is  admitted.  There  could 
have  been,  therefore,  no  personal  service  of  any  process  upon 
him.  To  have  effected  a  service  of  a  summons  on  him  under 
the  circumstances,  it  must  have  been  by  "  leaving  a  copy  of 
it  at  his  dwelling-house  or  usual  place  of  abode  at  least  six 
•entire  days  before  its  return."     Practice  Act,  Nix.  Dig.  724.* 


*Rev.,  p.  855,  §  49. 
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But  his  dwelling-house  and  usual  place  of  abode  were  then  in 
the  city  of  New  York.  No  lawful  service  of  a  summons  could 
tiierefore  have  been  made  on  him  here.  The  statute  provides 
a  remedy  for  creditors  against  the  property  of  debtors  who 
reside  out  of  this  state.  In  determining  whether  his  debtor 
is  within  the  provision  of  the  statute,  the  creditor  and  the 
courts  must  necessarily  be  guided  by  the  ordinary  and  obvious 
indicia  of  residence  or  the  absence  of  such  indications,  and  the 
purposes  of  the  act  are  not  to  be  thwarted  by  the  secret  mental 
resolves  or  intentions  of  the  debtor  on  the  subject  of  his  domicil. 
The  sixtieth  section  provides  that  the  "  act  shall  be  construed 
in  all  courts  of  judicature  in  the  most  liberal  manner,  for  the 
detection  of  fraud,  the  advancement  of  justice  and  the  benefit 
of  creditors." 

That  would  not  be  a  liberal  construction  which  would  per- 
mit the  various  and  difficult  considerations  which  may  enter 
into  the  question  of  domicil,  to  vex  and  foil  the  creditor  in  his 
honest  pursuit  of  his  remedy  under  the  statute,  in  a  case  where 
his  debtor  is  neither  actually  resident  or  commorant  in  this 
state,  but  has  his  usual  place  of  abode  beyond  its  borders  . 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

For  reversal — The  Chancellor,  Chief  Justice,  Bedle, 
Depue,  Van  Syckel,  Clement,  Green,  Lilly,  Wales.  9. 

For  affirmance — None. 

Cited  in  Baldwin  v.  Flagg,  14  Vr.  498  ;  Harrison  v.  Farrington,  8  Stev).. 
6  ;  Conover  v.  Beckett,  11  Stew.  389. 


THE  NEW  JERSEY  MIDLAND  RAILWAY  COMPANY  v.  PETER 
A.  VAN  SYCKLE. 

1.  Where  a  railroad  company  obtains  under  its  charter  the  consent  of 
the  owner,  by  deed,  to  enter  on  lands  and  construct  its  road  over  a 
located  route,  with  covenant  for  further  assurance  by  a  formal  convey- 
ance ;  after  entry,  construction  of  the  road,  payment  and  satisfaction 
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of  the  consideration,  such  land  owner  cannot,  by  notice,  revoke  his 
consent,  and  sue  the  company  in  trespass. 

2.  Such  consent  is  not  a  mere  license  which  may  be  revoked,  nor  is  the 
company  a  tenant  at  will,  but  it  is  coupled  with  an  interest,  and  is 
effective  to  hold  the  grantee  in  possession  to  carry  out  the  purposes  of 
the  charter,  until  such  further  assurance  and  complete  title  to  the 
lands  is  made. 

3.  The  interest  in  land  thus  acquired,  within  the  designated  route,  may 
be  transferred  to  another  railroad  company  into  which  the  original 
shall  merge,  or  consolidate  with  others,  by  legislative  authority. 

4.  Where  there  are  apt  words  in  a  writing  to  constitute  a  lease  of  lands 
for  farming,  and  giving  exclusive  occupation  to  the  tenant,  although 
the  rent  is  to  be  returned  in  kind  by  a  share  of  the  crops,  the  landlord 
is  out  of  possession,  and  cannot  maintain  trespass. 


In  error. 

The  New  Jersey,  Hudson  and  Delaware  Railroad  Com- 
pany was  chartered  by  act  of  the  legislature  of  New  Jersey,, 
March  8th,  1832 ;  and,  by  said  charter  and  several  supple- 
ments, authorized  to  survey,  lay  out,  and  construct  a  railroad, 
or  lateral  roads,  from  the  Delaware  river,  between  the  New 
York  state  line  and  where  Paulins  Kill  empties  into  said 
river,  to  the  Hudson  river,  opposite  the  city  of  New  York. 

The  time  for  the  commencement  and  completion  of  the 
road  was  extended  by  acts  subsequent  to  the  original  charter. 

March  17th,  1870,  this  company  was  empowered  to  merge 
and  consolidate  its  capital  stock,  property,  powers,  privileges^ 
and  franchises,  with  the  capital  stock,  powers,  privileges,  and 
franchises  of  the  New  Jersey  Western  Railroad  Company, 
the  Sussex  Valley  Railroad  Company,  and  the  Hoboken^ 
Ridgefield  and  Paterson  Railroad  Company,  or  either,  or  any 
of  said  companies. 

This  consolidation  was  to  be  effected  by  agreements  between 
said  companies,  copies  of  which  were  filed  in  the  office 
of  the  Secretary  of  State ;  and  immediately  u})on  and  after 
the  first  election  of  directors  of  such  consolidated  company, 
the  several  companies  were  to  be  merged  into  a  new  corpora- 
tion, to  be  known  as  The  New  Jersey  Midland  Railway 
Company. 

Vol.  VIII.  2  i 
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The  New  Jersey,  Hudson  and  Delaware  Railroad  Com- 
pany, the  New  Jersey  AVestern  Railroad  Company,  and  the 
Sussex  Valley  Railroad  Company,  made  this  consolidation 
July  13th,  1870,  by  filing  their  agreements  in  the  Secretary 
of  State's  office. 

The  line  of  the  New  Jersey,  Hudson  and  Delaware  Railroad 
Company  M'as  surveyed  in  two  routes,  through  the  lands  of 
the  defendant,  Peter  A.  Van  Syckle,  in  Wantage  township, 
Sussex  county.  A  writing  under  seal,  called  a  "cession," 
dated  August  23d,  1869,  was  executed  by  Van  Syckle  to  this 
company,  giving  them  the  choice  of  the  Sink  Hole  or  Wall 
Kill  routes,  which  had  been  surveyed  by  them  through  his 
lands.  They  accepted  and  approved  the  same  for  Sink  Hole 
route,  April  23d,  1870. 

Work  was  commenced  on  the  defendant's  lands,  in  the 
early  part  of  April,  1870,  by  a  contractor  of  the  company, 
and  thus  continued,  until  the  railroad  was  completed.  This 
work  was  begun  before  the  organization  of  the  New  Jersey 
Midland  Railway  Company ;  and  after  the  consolidation  was 
•effected,  said  company  continued  the  work  which  had  been 
begun  by  the  New  Jersey,  Hudson  and  Delaware  Railroad 
Company. 

The  defendant  in  error,  Peter  A.  Van  Syckle,  brought  an 
action  of  trespass  against  the  New  Jersey  Midland  Railway 
Company,  for  damages  caused  by  constructing  the  road  over 
his  land,  in  September,  1871,  when  the  road  was  finished, 
excepting  the  crossings. 

The  company  pleaded  the  general  issue,  and  several  pleas 
in  justification.  The  case  was  tried  at  Sussex  County  Circuit 
Court,  and  a  verdict  rendered  for  the  plaintiff  below  for  $200. 

This  writ  of  error  is  brought  upon  certain  exceptions  taken 
at  the  time. 

For  the  plaintiffs  in  error,  Thos.  Kays  and  H.  C.  Pitney. 

For  the  defendant  in  error,  Joseph  Coult. 
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The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  principal  exception  is  to  that  part  of 
the  charge  of  the  court  which  instructed  the  jury  that  the  act 
of  the  legislature  of  March  17th,  1870,  authorizing  the  con- 
solidation of  these  sev^eral  companies,  and  the  consolidation 
agreements  and  proceedings  thereunder,  taken  in  connection 
with  the  deed  of  cession,  (as  it  is  called)  formed  of  themselves 
no  defence  to  the  action. 

It  is  claimed,  on  behalf  of  the  railway  company,  that  this 
deed  gave  the  New  Jersey,  Hudson  and  Delaware  Railroad 
Company  a  right  of  entry  on  the  lands  to  construct  their  road, 
<;oupled  with  an  interest,  and  that  it  was  not  revocable.  And 
also  that  such  interest  was  assignable,  and  had  been  legally 
assigned  by  the  act  of  consolidation  and  the  agreements  and  * 
proceedings  thereunder.  Hence  it  is  insisted  that  the  deed, 
with  this  connection,  was  a  complete  defence  to  the  action. 

This  is,  therefore,  a  question  of  construction,  to  determine 
the  legal  effect  of  those  papers  which  were  offered  in  evidence. 
.  And  first,  the  deed  or  cession  itself  is  in  form,  that  Peter 
A.  Van  Syckle,  in  consideration  of  the  benefit  to  be  derived 
by  him  from  the  construction  of  a  railroad  through  the  town- 
ship, and  of  the  sum  of  one  dollar  paid  by  the  New  Jersey, 
Hudson  and  Delaware  Railroad  Company,  the  receipt  whereof 
"was  acknowledged,  did  covenant  and  agree  that  he  would 
grant,  convey  and  release  to  said  company,  or  their  successors 
or  assigns,  by  a  good  and  sufficient  warranty  deed,  so  much 
land  owned  by  him,  therein  defined,  on  or  near  the  line  sur- 
veyed for  such  railroad,  on  what  is  known  as  either  the  Sink 
Hole  or  Wall  Kill  routes,  as  might  be  required  by  said 
company  for  the  construction  and  operation  of  said  railroad 
across  his  said  premises,  not  exceeding  six  rods  in  Avidth, 
unless  more  be  required  for  cuttings  and  embankments. 

The  company  was  to  build  and  maintain  fences,  and  con- 
struct crossings.  He  further  agreed  that  said  company  might 
€nter  upon  said  lands  and  commence  the  work  of  construction 
before  the  formal  conveyance  aforesaid  was  executed,  they 
■doing  no    unnecessary  damage,  and   that   he  would  execute 
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such  conveyance  whenever  duly  notified  of  the  precise  loca- 
tion and  furnished  with  a  proper  description  of  the  premises 
required. 

This  was  signed  and  sealed  by  Van  Syckle  in  the  presence 
of  a  witness,  and  on  the  part  of  the  company  accepted  and 
approved  for  Sink  Hole  route,  April  23d,  1870. 

It  was  the  manifest  purpose  of  this  writing  to  give  the 
railroad  company  the  right  of  way  through  the  farm  of  the 
defendant  in  error,  without  any  other  compensation  than  that 
which  would  come  from  the  construction  of  a  railroad  upon 
and  near  his  lands,  with  the  immediate  possession  and  use  of 
the  land  required,  and  a  covenant  for  full  assurance  of  title 
by  warranty  deed,  when  the  precise  location  was  fixed  and  a 
.description  furnished.  The  New  Jersey,  Hudson  and  Dela- 
ware Railroad  Company  went  into  possession  of  the  Sink 
Hole  route  through  these  lands,  constructed  theu-  roadway 
until  the  consolidation  took  effect,  on  July  13th,  1870,  after 
which  the  Midland  Railway  Company  continued  until  the 
work  was  finished.  Mr.  Van  Sypkle  gave  no  other  deed,  or 
assurance  of  title,  and  now  says  that  the  writing  he  executed 
was  only  a  license,  revocable  at  his  will,  and  that,  as  a  mere 
personal  privilege,  it  could  not  be  assigned  to  others,  and  it 
ceased  when  the  company  to  which  the  license  was  given 
merged,  or  consolidated  with  others.  Nothing  need  be  said 
of  the  equity  or  fairness  of  such  a  position,  for  he  puts  himself 
upon  his  legal  right,  and  in  a  court  of  law  his  case  must  be 
judged  by  that  standard. 

It  is  true  that  if  he  has  given  only  a  license  to  enter  and 
make  a  roadway  on  his  lands  he  may,  after  it  has  been 
revoked  by  notice,  or  a  transfer  of  the  way  has  been  made,  so 
that  the  transferee  has  no  further  interest  therein,  bring  an 
action  of  trespass  for  acts  done  after  such  notice  or  transfer, 
or  an  ejectment,  in  a  court  of  law,  and  recover.  The  equities 
which  grow  out  of  the  acts  and  peculiar  relations  of  the  parties 
may  be  protected  in  another  form,  and  he  may  be  equitably 
estopped  in  asserting  his  exclusive  ownership  of  the  land 
occupied  by  the  roadway,  unless  compensation  be  made.     It 
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is  not  necessary,  however,  to  determine  this  matter  now,  or 
intimate  more  than  that  there  may  be  a  remedy,  if  the  defend- 
ant in  error  be  right  in  his  insistment. 

We  may  err,  however,  if  we  fail  to  look  at  the  charter  of 
this  company  before  proceeding  further  in  this  matter  of  con- 
struction, to  learn  exactly  what  is  required  in  obtaining  the 
right  to  lands  for  the  purposes  of  their  road,  and  whether  the 
statute  has  changed  the  general  law.  By  the  charter  (Laws  of 
1832,  pp.  135,  136,)  the  New  Jersey,  Hudson  and  Delaware 
Hailroad  Company  are  authorized  to  enter  upon  lands,  survey, 
level,  lay  out  and  locate  roads,  and  when  the  routes  have  been 
-determined,  and  a  survey  deposited  in  the  office  of  Secretary 
of  State,  to  enter  upon,  take  possession  of,  hold,  use  and  occupy 
said  lands,  &c.,  subject  to  compensation,  and  payment  or 
tender  of  payment,  before  entering  and  breaking  ground,  &c., 
unless  the  consent  of  the  owner  be  first  had  and  obtained. 

When  the  company  cannot  agree  with  the  owner,  then  pro- 
ceedings may  be  taken  for  condemnation,  by  application  to  a 
justice  of  the  Supreme  Court  for  commissioners  to  assess  dam- 
ages. The  two  methods  of  acquiring  the  right  to  enter,  use 
and  occupy  the  lands  for  a  railroad,  are  either  with  the  con- 
sent of  the  owner  or  by  condemnation.  The  former  method 
has  been  attempted  in  this  case. 

What  is  intended  by  the  consent  of  the  owner  has  received 
judicial  construction  in  this  court.  In  Hetfield  v.  The  Cen- 
■tral  Railroad  Company,  5  Dutcher  571,  such  consent  was 
construed  to  be  a  satisfactory,  legal  consent,  or  a  title  by 
purchase,  which,  by  the  law  of  New  Jersey,  can  only  be  ac- 
quired by  deed  or  will  made  by  a  person  of  full  age  and  of 
sound  mind.  A  consent  by  parol  or  in  writing  is  only  a 
license  which  is  revocable,  and  will  not  convey  a  permanent 
interest  in  lands,  though  it  may  be  a  defence  for  acts  of  a 
temporary  nature  affecting  lands  while  such  consent  continues. 
Deyi  ex  dem.  Riohman  v.  Baldwin,  1  Zab.  404 ;  Hewlins  v. 
■Shippam,  5  B.  &  G  221  ;  Cook  v.  Stearns,  U  Mass.  533; 
Wood  v.  Leadbitter,  13  31.  &  W.  838 ;  2  Am.  Leading  Cases 
736,  759,  &e. 
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The  subject  of  consent  by  the  land  owner  has  also  been  dis- 
cussed in  the  case  of  Veghte  v.  The  Raritan  Water  Power  Co.,. 
4  C.  E.  Green  153,  in  the  Court  of  Chanccrv,  and  in  the- 
same  case  in  the  Court  of  Errors  and  Appeals,  6  C.  E.  Green 
463.  The  latter  court  held  where  the  charter  required  a 
written  consent  or  permission  to  divert  water,  that  this  was  a 
substitute  for  and  equivalent  to  the  common  law  mode  of  con- 
veying the  right  by  deed ;  that  the  consent  given  in  writing 
obtained  after  the  act,  was  valid. 

The  distinction  was  there  taken  between  a  case  where  no 
mode  of  consent  is  indicated,  as  in  Hetfield  v.  The  Central 
Railroad  Company,  and  where  a  special  manner  is  stated,  as 
a  written  consent  or  permission. 

The  measure  of  equitable  relief  where  improvements  have 
been  made  under  license,  was  also  carefully  considered  and 
decided  in  the  case  of  Veghte  v.  The  Raritan  Water  Power 
Company. 

The  statute  under  consideration  is  like  the  charter  of  the 
Central  Railroad  Company,  and  no  form  of  consent  is  pre- 
scribed. Its  construction  would  therefore  be  controlled  by 
Hetfield's  case,  if  the  facts  w^ere  similar.  But  in  that  case,, 
there  was  only  a  parol  consent  which  could  not  be  construed 
to  operate  as  a  deed,  giving  an  interest  in  lands.  Here  the  con- 
sent is  in  writing  and  under  seal ;  but  it  is  still  claimed  that 
it  is  only  a  license,  not  a  grant  or  conveyance  of  an  interest 
in  the  land.  It  may  be  so  if  such  is  the  expressed  intentioa 
of  the  parties,  and  no  assignable  interest  will  pass  by  it.  But 
is  it  so  ?  I  think  it  is  a  license  coupled  with  the  grant  of  an 
interest  which,  by  its  terms  and  the  operation  of  the  statute 
by  which  the  New  Jersey,  Hudson  and  Delaware  Railroad 
Company  was  incorported,  passes  the  right  to  enter,  con- 
struct and  maintain  the  railroad  upon  the  designated  route- 
over  the  lands  of  the  defendant  in  error.  The  charter 
authorizes  the  survey,  location  of  the  route  and  construction 
of  the  works,  upon  certain  conditions  of  previous  payment,, 
unless  the  consent  of  the  owner  be  first  had.  By  section  8- 
if  the  company  cannot  agree  with  the  owner  or  owners  of 
such  required  land  for  the  use  or  purchase  thereof,  then  they 
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may  proceed  to  condemnation.  In  this  case,  an  agreement  in 
writing,  under  seal,  has  been  obtained  from  the  owner,  for 
the  entry  upon,  the  use  and  purchase  of  the  land.  The  com- 
pany entered  by  such  formal  consent  of  the  defendant ;  the 
labor  and  money  have  been  expended,  and  the  work  has  been 
substantially  completed ;  the  compensation  fixed  has  been 
paid  and  satisfied ;  every  condition  precedent  has  been  per- 
formed by  or  in  behalf  of  the  company.  All  that  remains  to 
be  done,  if  anything,  is  the  building  of  fences  and  crossings, 
which  are  subsequent,  and  even  if  unperformed,  would  not 
defeat  the  grant.  The  consent  thus  executed  is  effective  to 
hold  the  grantee  in  possession  to  carry  out  the  purposes  of  the 
charter  until  the  further  assurance  and  complete  title  to  the 
lands  is  made.  The  defendant  in  error  cannot  now  divest 
the  interest  by  refusing  to  execute  a  good  and  sufficient 
warranty  deed,  according  to  his  agreement,  and  make  the 
company  and  their  assigns  trespassers. 

In  Doe  d.  Hudson  v.  Leeds  and  Bradford  Railway  Co.,  15 
Jur.  946,  (6  E.  L.  &  E.  R.  283,)  in  the  Court  of  Queen's 
Bench,  1851,  a  special  railway  act  contained  the  usual  clauses, 
giving  the  company  powers  for  the  compulsory  purchase  of 
lands,  and  by  section  158  the  company  were  not,  except  by 
the  consent  of  the  owner,  to  enter  upon  any  lands  which  were 
required  for  the  purposes  of  the  act,  until  they  had  paid  or 
deposited  in  the  Bank  of  England,  the  purchase  money,  or 
compensation  agreed  upon  or  awarded  to  be  paid.  In  1845, 
the  lessor  of  the  plaintiff  entered  into  an  agreement  by  which 
he  permitted  the  company  to  enter  upon  the  lands  in  question, 
and  agreed  to  refer  the  amount  to  be  paid  to  him  to  an  arbi- 
trator. The  defendants  entered  and  did  some  M'ork ;  the 
arbitrator  made  his  award.  After  the  award,  in  the  course 
of  discussion  as  to  the  terms  of  the  conveyance  of  the  lands 
in  question  to  the  defendants,  a  dispute  arose,  and  finally  the 
lessor  of  the  plaintiff  gave  notice  to  the  defendants  to  quit 
and  deliver  up  possession  of  the  land.  An  action  of  eject- 
ment was  brought.  It  was  contended  that  the  defendants 
were  tenants  at  will ;  that  where  a  vendor  agrees  to  sell  to  a 
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vendee  and  the  treaty  for  the  purchase  goes  off,  the  vendee  is 
only  tenant  at  ■will,  and  the  tenancy  could  be  determined  by 
notice.  Lord  Chief  Justice  Campbell  delivered  the  opinion 
of  the  court,  holding  tliat  such  demand  of  possession  did  not 
make  the  company  trespassers,  and  that  ejectment  could  not 
be  maintained  against  them.  The  sections  of  the  statute 
appear  in  the  note  to  the  case,  and  do  not  there  differ  mate- 
rially from  this  charter. 

Patterson,  Justice,  says :  "  Under  their  special  act  the  de- 
fendants cannot  enter  upon  lands,  which  they  have  power  to 
take  in  a  compulsory  manner,  until  compensation  be  made, 
except  by  consent  of  the  owner.  In  this  case,  the  consent  of 
the  owner  was  given,  and  nothing  remained  but  to  settle  the 
amount  of  the  compensation ;  otherwise,  if  the  land  owner 
was  not  satisfied  with  the  amount  awarded  to  him,  he  might 
revoke  his  consent,  and  make  the  company  trespassers,  which 
would  open  the  door  to  the  exercise  of  great  oppression  to 
railway  companies." 

Without  fuller  particulars  of  the  charter,  and  the  agree- 
ment in  the  above  cited  case,  I  should  not  be  willing  to  hold 
it  as  complete  authority,  but  illustrative;  and,  independent 
of  such  authority,  construe  this  consent  or  cession  as  more 
than  a  mere  agreement  to  sell  and  convey  lands,  and  by  its 
terms  giving  an  irrevocable  right  of  entry  to  construct  and 
maintain  a  railroad  with  an  interest  greater  than  that  of  a 
mere  licensee,  or  a  tenant  at  will. 

The  company,  therefore,  having  an  interest  in  the  lands 
occupied  by  the  railroad,  it  was  assignable  by  the  authority 
of  the  legislature,  as  any  other  legal  interest  in  lands  may  be 
assigned.  Southard  v.  The  Central  R.  R.  Co.,  2  Dutcher  13. 
This  assignment  was  effected  by  the  agreements  executed  by 
the  proper  officers  of  the  several  companies  who  have  consoli- 
dated under  act  of  consolidation.  (Acts  1870,  p.  811.)  Sec- 
tion 3,  p.  812,  enacts  that  the  New  Jersey  Midland  Railway 
Company  shall  succeed  to  the  property,  rights,  powers, 
privileges,  &c.,  of  the  several  companies.  And  all  prop- 
erty,  real,   personal    and    mixed,  &c.,  shall    be    taken    and 
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-deemed  to  be  transferred  to  and  vested  in  the  company  thereby 
created,  without  further  act  or  deed ;  and  all  property,  rights 
of  way,  and  all  and  every  other  interest,  shall  be  as  effectually 
the  property  of  said  New  Jersey  Midland  Railway  Company, 
as  they  were  of  the  former  corporations  parties  to  said  agree- 
ment. See  further  the  act  of  1871,  j).  1093,  validating  and 
confirming  the  consolidation  of  these  companies. 

It  is  also  covenanted  and  agreed  by  said  Peter  A.  Van 
Syckle,  in  the  deed  of  cession,  that  he  will  grant,  convey,  and 
release  to  said  company,  or  their  successors  or  assigns,  by  a 
good  and  sufficient  warranty  deed,  so  much  of  the  land,  &c. 
This  covenant  shows  that  the  rights  under  this  were  not  to  be 
■limited  to  the  New  Jersey,  Hudson  and  Delaware  Railroad 
Company,  but  were  to  be  extended  to  their  assigns  without 
restriction.  The  quality  of  an  exclusive  right  and  personal 
privilege  which  belongs  to  a  mere  licensee,  is  expressly  con- 
tradicted by  the  words  of  this  grant. 

To  the  extent,  therefore,  of  the  lands  described  in  said 
•consent  or  cession,  on  the  Sink  Hole  route,  the  acts  of  the 
Midland  Railway  Company,  and  of  the  New  Jersey,  Hudson 
-and  Delaware  Railway  Company,  in  constructing  their  road- 
way with  proper  care  and  skill,  and  all  damages  arising  from 
such  use  of  the  same,  the  consent  or  cession  was  a  legal 
defence,  and  should  have  been  admitted  as  such.  It  was 
•allowed  to  go  to  the  jury,  with  other  facts  in  the  case,  as  evi- 
dence of  a  license  to  the  company ;  but  it  was  charged  that 
of  itself,  it  was  not  a  legal  justification  of  the  alleged  trespass; 
in  this  there  was  error.  If  the  company  have  widened  their 
route  beyond  the  width  named  in  the  consent,  for  such  excess 
it  would  be  no  justification. 

It  further  appears,  in  the  bill  of  exceptions,  that  the  farm 
■of  Van  Syckle  was  rented  by  him  for  a  money  rent,  to  one 
Drew,  for  one  year,  viz. :  from  April  1st,  1870,  to  April  1st, 
1871,  during  which  time  Drew  had  exclusive  possession. 
The  court  rightly  charged  that,  for  any  trespass  upon  the 
land  during  that  time.  Van  Syckle  could  not  recover  in  that 
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form  of  action ;  he  must  be  in  possession  to  maintain  an  action 
of  trespass. 

By  an  agreement  dated  February  7th,  1871,  the  farm  was 
rented  by  Van  Syckle  to  one  Noah  Bross,  who  entered  April 
1st,  1871,  and  continued  in  actual  possession  of  the  premises 
up  to  the  time  of  the  commencement  of  this  suit.  The  court 
charged  that  Bross  was  a  mere  occupant  or  w^orker  under  the 
plaintiff,  and  the  possession  of  the  premises  remained  in  Van 
Syckle,  and  he  might  recover  in  trespass  during  the  time  of 
Bross'  occupancy,  if  the  company  were  wrong-doers.  This 
is  also  assigned  for  error. 

There  is  much  conflict  in  the  cases  in  deciding  what  is> 
the  true  relation  of  the  owner  and  the  occupant  of  the  lands, 
where  the  crops  are  to  be  divided  between  them  in  shares  or 
proportions,  from  time  to  time,  as  they  are  gathered.  A  full 
statement  of  the  results  derived  from  these  cases,  and  a  num- 
ber of  the  authorities  will  be  found  in  Taylor  on  Landlord  and 
Tenant,  §  24,  and  the  notes ;  also,  in  the  opinion  of  Judge 
Woodruff,  in  Taylor  v.  Bradley,  39  N.  Y.  129.  It  will  not 
be  necessary  to  repeat  them. 

In  the  absence  of  such  conflict  of  authority  in  the  different 
states,  there  would  seem  to  be  no  great  difficulty  in  applying 
the  ordinary  rules  of  construction  to  such  arrangements,  and 
interpreting  them  as  the  parties  have  made  them,  and  accord- 
ing to  their  expressed  intention.  Where  they  have  the  usual 
forms  of  leases,  with  a  return  of  rent  in  kind  they  should  be 
so  construed ;  and  where  they  are  manifestly  contracts  for 
work  and  labor,  and  a  share  of  the  crops  is  given  for  such 
services,  they  should  be  so  interpreted.  In  whatever  form 
the  parties  have  made  their  contract  they  should  be  bound 
by  it. 

If  the  landlord  desires  to  retain  his  possession  of  the  land,, 
and  of  his  share  and  interest  in  the  crops,  while  undivided 
and  before  delivery  to  him,  let  it  be  so  stipulated  in  the 
agreement ;  if  he  chooses  to  put  the  tenant  in  possession  of 
the  land  and  crops  until  they  are  gathered  and  delivered,  let 
these  be  the  terms  of  the  contrrct.     There  would  seem  to  be 
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no  good  reason  for  straining -the  construction  of  a  contract 
relating  to  farming  lands,  to  reach  a  conclusion  favorable  to. 
either  party,  which  they  have  not  expressed. 

The  cases  of  Doremus  v.  Howard,  3  Zab.  390 ;  Guest  v. 
Opclyke,  2  Vroom  552,  and  State,  Edgar,  pros.,  v.  Jewell,  5 
Vroom  259,  were  decided  upon  the  facts  in  each  case.  We  are 
called  upon  now  to  construe  the  instrument  between  these  par- 
ties to  determine  whether  the  land  owner.  Van  Syckle,  has- 
reserved  the  exclusive  possession  of  his  farm,  so  that  he  may 
maintain  trespass  against  the  Midland  Railway  Company,  who,, 
he  alleges,  has  disturbed  his  possession,  or  whether  he  has  made 
a  lease  to  Bross,  which  divests  him  of  such  possession.  We 
find  in  this  article  apt  words  to  make  a  lease.  There  are 
terms  of  demise,  reserving  rent,  and  giving  exclusive  occupa- 
tion to  the  tenant  during  the  term.  The  instrument  begins 
in  the  usual  form  of  a  lease :  "  That  said  Peter  A.  Van  Syckle, 
for  the  consideration  of  the  covenants  hereinafter  mentioned, 
doth  demise  and  let  unto  the  said  Noah  Bross,  his  executors,, 
administrators  and  assigns,  all  that  farm,  plantation  and 
premises,  situate  in  the  township  of  Wantage,  &c.,  to  have 
and  to  hold  the  said  land  and  premises  for  the  term  of  three 
years  from  the  1st  day  of  April  next  ensuing,  to  be  used  and 
worked  on  shares  upon  the  terms  and  conditions  hereinafter- 
mentioned  and  set  forth,"  &c.  Then  follows  what  each  shall  put 
upon  the  farm,  and  how  the  products  shall  be  divided  from  time 
to  time  between  them.  There  is  a  proviso  for  forfeiture  of 
this  lease,  as  it  is  called,  if  the  tenant  draws  or  receives  more 
than  his  share  at  any  time.  When  the  term  expires  he  shall 
deliver  the  premises  to  Van  Syckle  in  as  good  condition  as 
he  takes  the  same.  He  is  to  take  good  care  of  the  buildings 
and  fences,  and  keep  them  in  as  good  condition  as  when  he 
takes  possession  of  the  same.  Either  party  can  eud  the  lease  by 
giving  three  months'  notice,  before  April  1st  in  each  year.  Van 
Syckle  reserves  the  right  for  his  former  tenant  to  enter,  after 
his  term,  and  cut  and  harvest  the  growing  grain,  and  also  the 
right  for  himself  to  enter  on  said  premises  at  all  times,  for 
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the  purpose  of  building  or  repairing,  but  not  so  as  to  interfere 
with  the  business  and  work  of  said  Bross,  &c. 

It  is  impossible  to  reconcile  these  terms  of  the  lease  Avitli 
the  position  that  Van  Syckle  has  the  exclusive  possession  of 
the  premises  during  the  term,  or  even  that  he  has  a  possession 
in  common  with  Bross,  his  tenant. 

It  is  not  necessary  to  determine  now  what  each  shall  receive 
as  his  share  of  the  products  of  the  farm,  and  how  he  shall 
receive  it.  The  rights  of  each  are  provided  for  in  this  respect. 
It  is  enough  to  say  that  there  is  nothing  in  such  provisions 
inconsistent  with  the  terms  above  stated,  and  others  in  the 
lease,  implying  that  Bross  had  the  exclusive  possession  of  the 
farm.  If  this  be  so,  then  Van  Syckle  could  maintain  no 
action  for  trespass  on  these  lands  during  Bross'  term,  and 
there  was  error  in  the  charge  to  the  jury — that  the  possession 
•of  the  premises  remained  in  him. 

The  judgment  is  reversed. 

For  reversal — The  Chancellor,  Chief  Justice,  Bedle 
Depue,  Scudder,  Van  Syckel,  Woodhull,  Clement, 
DoDD,  Green,  Lilly.     11. 


For  affirmance — None. 


-CATHARINE    CUEMAN,    PLAINTIFF    IN    ERROR,     v.    AMOS 
BROADNAX  ET  AL.,  DEFENDANTS  IN  ERROR. 

1.  Where  a  conveyance  was  made  to  the  grantees  and  their  heirs,  for  the 
use  of  the  grantees  and  their  heirs  in  trust  for  the  persons  beneficially 
interested,  the  trust  was  not  executed  by  the  statute  for  transferring 
uses  into  possession  so  as  to  vest  the  legal  estate  in  the  cestuis  que  trust, 
or  either  of  them. 

"2.  Where  the  conveyance  is  to  and  to  the  use  of  trustees,  they  will  take 
the  legal  estate  by  virtue  of  the  limitation,  without  the  aid  of  any 
reasoning  derived  from  the  nature  of  the  trust. 

3.  A  deed  of  trust  conferred  upon  the  cestui  que  trv^t  the  power  to 
request  her  trustee  to  make,  execute  and  deliver  any  deed  or  deeds, 


JUNE  TERM,  1874.  '  50^^ 


Cueman  v.  Broadnax. 


instrument  or  instruments,  wheceby  to  grant  and  convey  the  whole  or 
any  part  of  the  premises  unto  such  persons  as  she  should  appoint  or 
direct,  either  before  or  after  the  death  of  her  husband — held,  that  a  con- 
veyance made  under  such  direction  by  the  trustee,  upon  the  same  trusts 
contained  in  the  original  deed,  had  no  relation  to  or  operation  upon 
the  equitable  estate ;  it  transferred  the  mere  legal  title  and  thereby 
effected  a  change  of  trustee  for  the  convenience  of  the  cestui  que  trust. 
Where  a  power  is  given  generally  without  defining  the  mode  by  which 
it  must  be  exercised,  it  may  be  exercised  either  by  deed  or  will.  Nor 
is  it  necessary  that  the  power  should  be  executed  by  deed.  A  simple 
note  in  writing  would  be  a  good  exercise  of  the  power. 
Although  in  executing  a  power,  it  is  regular  to  refer  to  it  expressly, 
and  usual  to  recite  it,  yet  it  is  not  necessary  to  do  this  if  the  act  shows- 
that  the  donee  had  in  view  the  subject  matter  of  the  power. 


On  error  to  the  Supreme  Court. 

The  facts  of  the  case  are  fully  shown  in  the  opinion  of  the- 
court. 

For  the  plaintiff  in  error,  31.  B.  Kenny. 
For  the  defendants  in  error,  W.  B.  Williams. 

The  opinion  of  the  court  was  delivered  by 

GreejST,  J.  This  was  an  action  of  ejectment  commenced  in- 
the  Supreme  Court,  and  brought  here  upon  writ  of  error  and 
exceptions  to  the  rulings  of  the  justice,  before  whom  the  cause 
was  tried  at  the  Essex  Circuit,  without  a  jury. 

Both  parties  claim  title  under  a  deed  of  trust  or  post 
nuptial  settlement,  by  which  Peter  Campbell  conveyed  the 
premises  in  question,  to  Andrew  Van  Blarcom,  his  heirs  and 
assigns.  Habendum  to  him,  his  heirs  and  assigns  to  his  and 
their  use,  upon  trust,  to  permit  the  said  Peter  Campbell  and 
Mary,  his  wife,  to  use  the  said  premises  and  to  receive  the 
rents  and  profits  thereof,  during  the  life  of  the  said  Peter,, 
and  after  his  death,  to  hold  the  same  in  trust  to  the  sole  use 
and  benefit  of  the  said  Mary  and  her  heirs  forever.  And 
upon  the  further  trust,  to  make,  execute,  deliver  and  acknowl- 
edge at  the  expense  and  request,  in  writing,  of  the  said  Mary^ 
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:any  deed  or  deeds,  iustrumcut  or  instruments,  whereby  to 
^rant,  transfer  and  convey  unto  such  persons  as  she  may  ap- 
point and  direct  the  whole  or  any  part  of  the  said  premises. 

Andrew  Van  Blarcom,  at  the  written  request  of  Mary 
Campbell,  conveyed  the  premises  to  Elias  B.  D.  Ogden,  upon 
the  same  trusts  created  and  declared  in  the  original  deed. 

Mary  Campbell  died  in  the  lifetime  of  her  husband,  having 
iirst  executed,  under  her  hand  and  seal,  a  paper  writing  pur- 
porting to  be  her  last  will  and  testament,  which  was  duly 
admitted  to  probate,  in  and  by  which,  after  reciting  that  she 
had  a  separate  estate  held  in  trust  for  her,  she  directed  as  fol- 
lows :  "  I  do  hereby  direct  that  if  Peter  C.  Bogart  shall  sur- 
vive the  said  Peter  Campbell,  or  shall  leave  issue  surviving 
the  said  Peter  Campbell,  then  the  person  holding  in  trust  for 
me  the  premises  upon  which  we  now  reside,  shall  convey  the 
same  in  fee  to  the  said  Peter  C.  Bogart  or  his  issue,  as  the 
case  may  then  be." 

Peter  C.  Bogart  survived  both  the  testatrix  and  Peter 
Campbell,  and  the  heir-at-law  of  Elias  B.  D.  Ogden,  in  pur- 
suance of  the  foregoing  direction,  conveyed  the  premises  to  him 
in  fee. 

The  title  of  both  parties  is  founded  upon  the  deed  of  trust 
from  Campbell  to  Van  Blarcom.  The  plaintiff  claims  as  heir- 
at-law  of  Mary  Campbell,  the  cestui  que  trust  under  that  deed, 
and  the  defendants  as  purchasers,  under  the  conveyance 
made  to  Peter  C.  Bogart,  by  virtue  of  the  appointment  con- 
tained in  the  writing  purporting  to  be  the  will  of  Mary 
Campbell. 

The  primary  question  in  the  cause  arises  upon  the  proper 
construction  of  the  limitations  contained  in  the  deed  of  trust. 
It  is  contended  on  the  part  of  the  plaintiff,  that  the  use  in 
this  case  was  executed  under  the  statute  to  the  heirs  of  Mary 
Campbell  in  fee,  and  that,  immediately  upon  the  death  of  her 
husband,  Peter  Campbell,  both  the  legal  and  equitable  estates 
vested  in  her  heirs. 

It  is  unnecessary,  at  this  day,  to  enter  upon  any  discussion 
as  to  the  operation  of  the  statute  for  transferring  of  uses  into 
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possession.  Its  effect  and  mode  of  operation  are  stated  and 
illustrated  in  every  elementary  treatise  on  the  law  of  real 
estate  and  in  the  law  and  equity  reports,  both  of  England  and 
this  country.    So  far  as  the  decision  of  this  cause  is  concerned, 

1  need  only  refer  to  a  single  case  in  our  own  courts — Price  v. 
jSisson,  2  Beas.  168,  affirmed  on  appeal,  2  C.  E.  Green  475. 
The  conveyance,  in  that  case,  as  in  the  one  now  under  consid- 
eration, was  made  to  the  grantees  and  their  heirs  for  the  use 
of  the  grantees  and  their  heirs  in  trust  for  the  persons  bene- 
ficially interested  in  the  grant.  The  Chancellor,  in  his 
opinion,  said :  "  This  is  the  precise  formula  for  the  creation 
of  a  trust.  By  the  terms  of  the  deed,  the  legal  estate  vested 
in  the  immediate  grantees  in  trust  for  the  persons  beneficially 
interested.  The  trust  was  not  executed  by  the  statute  for 
transferring  uses  into  possession  so  as  to  vest  the  legal  estate 
in  the  cestuis  que  trust,  or  in  either  of  them.  Where  a  use  is 
limited  upon  a  use,  the  statute  executes  only  the  first  use." 

If  there  could  be  any  doubt  in  this  case  upon  the  terms  of 
the  grant  itself,  the  nature  of  the  trust,  being  for  the  sole  use 
of  a  married  woman,  and  the  duty  imposed  upon  the  trustee 
to  convey  upon  the  appointment  of  the  cestui  que  trust,  would 
settle  the  construction  of  the  deed.  But  where  the  convey- 
ance is  to  and  to  the  use  of  the  trustees,  they  will  take  the 
legal  estate  by  virtue  of  the  limitation,  without  the  aid  of  any 
reasoning  derived  from  the  nature  of  the  trust.  Hill  on 
Trustees  229,  235,  253;  1  Cruise,  Tit.  Trust,  cA.  1,  §  39,  15; 

2  Jarman  on  Wills  198-204  ;  2  Washburn  on  Real  Prop.  434. 
The  conveyance  from  Peter  Campbell  vested  in  his  imme- 
diate grantee  the  legal  estate  in  fee,  to  hold  upon  the  trusts 
created  by  the  deed.  This  legal  estate  passed  by  the  deed 
from  Yan  Blarcom  to  Elias  B.  D.  Ogden,  descended  to  his 
oldest  son,  as  heir  at  common  law,  (Den  d.  Wills  v.  Cooper, 
1  Butcher  137,)  and  passed  by  the  subsequent  conveyances  to 
the  defendants. 

As  to  the  equitable  estate,  the  deed  of  trust  conferred  upon 
Mary  Campbell  the  power  to  request  her  trustee  to  make, 
€xecute,  and  deliver  any  deed  or  deeds,  instrument  or  instru- 
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ments  whereby  to  grant  and  convey  the  whole  or  any  part  of 
the  premises  unto  such  persons  as  she  should  appoint  or  direct, 
either  before  or  after  the  death  of  her  husband. 

It  cannot  be  pretended,  as  urged  on  behalf  of  the  plaintiff,, 
that  the  power  of  appointment  was  exercised,  much  less 
exhausted,  by  the  request  to  Van  Blarcom  to  convey  the 
premises  to  Judge  Ogden,  upon  the  same  trusts  contained  in 
the  original  deed.  That  conveyance  had  no  relation  to,  or 
operation  upon  the  equitable  estate.  It  transferred  the  mere 
legal  title,  and  thereby  effected  a  change  of  trustee,  for  the 
convenience  of  the  cestui  que  trust.  It  might  have  been  made,, 
and  would  have  had  the  like  operation,  if  made  without  her 
request,  against  her  will,  or  even  in  violation  of  the  trust. 
Stokes  V.  Middleton,  4  Dutcher  32. 

The  only  remaining  question  is,  whether  the  direction  in 
the  paper,  purporting  to  be  the  will  of  Mary  Campbell,  was 
a  valid  appointment,  and  a  good  execution  of  the  power  con- 
tained in  the  deed  of  trust.  It  is  insisted,  on  the  part  of  the 
plaintiff,  that  the  deed  of  trust  did  not  authorize  an  appoint- 
ment by  will ;  that  the  will  of  Mary  Campbell — she  being  a 
married  woman — was  utterly  void ;  and  that  the  execution 
of  the  power  of  appointment  was  defective,  for  want  of  suffi- 
cient reference  to  the  instrument  creating  the  power. 

The  defendants  do  not  claim  as  devisees  under  the  will. 
The  paper,  even  if  inoperative  to  pass  the  estate  by  way  of 
devise,  may  still  be  good  as  an  appointment,  which  is  the 
mere  exercise  of  the  power  to  designate  the  persons  who  are 
to  take  the  beneficial  use  of  the  estate.  It  is  not  questioned, 
that  the  power  must  be  exercised  in  precise  compliance  with 
the  directions  of  the  instrument  by  which  it  M'as  created  ;  but 
where  a  power  is  given  generally,  without  defining  the  mode 
by  which  it  must  be  exercised,  it  may  be  exercised  either  by 
deed  or  will.  Nor  is  it  necessary  that  the  power  should  be 
executed  by  deed — a  simple  note  in  writing  would  be  a  good 
exercise  of  the  power.  1  Sugden  on  Powers  247,  262 ;  Heath 
V.  Withington,  6  Oush.  497.   In  this  case  no  particular  instru- 
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ment  was  designated  by  the  'terms  of  the  trust  deed ;  it  only- 
required  that  the  request  should  be  in  Avriting. 

Nor  is  the  execution  of  the  power  defective  for  want  of 
reference  to  the  instrument  by  which  the  power  was  created. 
Keference  to  the  instrument  creating  the  power  is  only  im- 
portant as  evidence  of  the  intentiou  to  execute  it,  and  any 
words  indicating  an  intention  to  exercise  a  power  will  have 
that  operation.  The  primary  question  is,  did  the  cestui  que 
trust  intend  to  execute  the  power  by  the  writing  in  question, 
so  that  her  estate  in  the  premises  should  pass  to  and  vest  in 
her  appointee  ?  Her  intention  is  clearly  evinced  by  the  words 
used,  "  having  a  separate  estate  which  is  held  in  trust  for  me, 
I  do  direct  that  the  person  holding  in  trust  for  me  the 
premises  upon  which  we  now  reside  shall  convey  the  same  to 
Peter  C.  Bogart."  The  rule  is  well  settled  that  although  in 
executing  a  power  it  is  regular  to  refer  to  it  expressly  and 
usual  to  recite  it,  yet  it  is  not  necessary  to  do  this  if  the  act 
shows  that  the  donee  had  in  view  the  subject  matter  of  the 
power.  2  Washburn  on  Real  Prop.  611 ;  4  Kent's  Com.  334  ; 
1  Sugden  on  Powers  232,  356,  422. 

Upon  the  foregoing  principles  it  is  clear  that,  by  virtue  of 
the  conveyance  from  the  heir-at-law  of  the  trustee,  and  the 
precedent  appointment  of  the  cestui  que  trust,  both  the  legal 
title  to  the  premises  and  the  fee  of  the  trust  estate  passed  tO' 
and  vested  in  the  defendants,  and  that  the  plaintiff  is  not 
entitled  to  recover. 

The  judgment  of  the  Supreme  Court  should  be  affirmed, 
with  costs. 

For  affirmance — The  Chief  Justice,  Bedle,  Dalrimple, 
ScuDDER,  Van  Syckel,  Woodhull,  Green,  Lilly.     8. 

For  reversal — None. 
Cited  in  Munson  v.  Berdan,  8  Stew.  378. 

Vol.  vm.  2  k 
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JOSEPH  C.  DAY,  PLAINTIFF  IN  ERROR,  v.  GILBERT  COMP- 
TON, DEFENDANT  IN  ERROR. 

1.  When  a  vessel  has  been  seized  under  the  act  for  the  protection  of 
clams  and  oysters,  and  the  proceeding  is  pending  before  the  two  jus- 
tices, and  the  vessel  is  replevied  by  the  owner  by  writ  out  of  the  Cir- 
cuit Court,  a  plea  to  the  jurisdiction  of  such  Circuit  Court  is  proper. 

2.  A  vessel  having  become  forfeited  may  be  seized  at  a  time  subsequent 
to  the  illegal  transaction  and  when  she  is  not  employed  in  any  illegal 
act. 

8.  A  vessel  so  seized  may  be  held  in  custody  until  the  final  decision  of 
the  complaint. 

In  error  to  the  Cumberland  Circuit. 
The  suit  below  was  in  replevin. 

Gilbert  Compton,  the  defendant  in  this  case,  was  the 
special  officer  appointed  under  and  by  virtue  of  an  act  of  the 
legislature,  approved  March  21st,  1871.  As  such  officer, 
September  3d,  1871,  he  seized  the  schooner  Mary  McCabe, 
her  tackle,  &c.,  being  the  subject  matter  of  this  suit,  for  an 
alleged  violation  of  the  7th  section  of  the  "  act  for  the  preser- 
vation of  clams  and  oysters,"  approved  April  14th,  1846,  and 
immediately  thereafter,  to  wit,  September  4th,  1871,  made  a 
complaint  under  oath,  to  two  justices  of  the  peace  of  the 
county  of  Cumberland,  within  the  limits  of  which  county  the 
seizure  Avas  made.  The  facts  set  forth  in  the  complaint  afore- 
said, if  true,  constituted  a  violation  of  the  law  of  1846,  cited 
supra,  and  the  two  justices  upon  filing  the  said  complaint, 
thereupon  assumed  jurisdiction  of  the  cause,  appointed  the 
9th  day  of  September  then  instant,  for  the  hearing  of  the 
same,  and  directed  that  the  schooner  aforesaid  should  remain 
in  the  possession  of  the  defendant,  in  order  that  she  might 
be  forthcoming  on  the  day  of  trial,  and  that  adjudication 
might  be  had.  The  said  schooner,  under  color  of  the  writ 
of  replevin  issued  by  the  plaintiff  in  this  cause,  was  taken  out 
of  the  aforesaid  possession  of  the  defendant,  September  8th, 
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1871,  after  the  day  of  the  said  trial  had  been  thus  appointed, 
but  before  it  had  arrived. 

The  declaration  alleges  a  tortious  taking  of  the  res  in  dis- 
pute by  the  defendant.  The  plea  sets  forth  fully  the  facts  of 
the  seizure  aforesaid,  the  filing  of  the  complaint,  the  com- 
plaint itself,  the  appointment  of  the  day  of  trial  by  the  two 
justices,  the  custody  of  the  schooner  by  the  defendant  under 
the  direction  of  the  court,  pending  the  arrival  of  the  day  ap- 
pointed for  trial,  the  replevying  of  the  same  by  the  plaintiff 
herein ;  and  avers  that  the  court  of  two  justices  had  acquired 
and  were  exercising  lawful,  competent  and  exclusive  jurisdic- 
tion to  hear  and  determine  concerning  the  said  seizure  and 
detention. 

To  this  plea  the  plaintiff  filed  a  demurrer,  and  after  argu- 
ment judgment  was  given  for  the  defendant. 

The  following  reasons  were  assigned  for  the  judgment,  by 
Van  Syckel,  Judge : 

1.  As  to  the  objection  that  plea  does  not  aver  or  show  that 
any  other  court  has  exclusive  jurisdiction. 

The  statute  vests  a  special  power  in  two  justices  of  the 
peace  to  try  the  seizure  and  no  such  power  being  given  to  any 
other  tribunal,  it  is  necessarily  exclusive,  and  this  court  is 
bound  to  take  judicial  notice  of  the  public  statute  which 
makes  this  jurisdiction  exclusive,  where  there  is  a  sufficient 
averment  of  facts  in  the  plea  to  show  that  the  justices  had 
acquired  jurisdiction.  Such  jurisdiction  is  shown  by  the 
plea. 

2.  Whether  the  justices  have  power  over  the  vessel  before 
condemnation  is  perfected  ? 

I  think  that  as  soon  as  they  acquire  jurisdiction  of  the  case, 
the  vessel  is  subject  to  their  control  for  the  purposes  of  the 
act.  Otherwise  it  would,  in  most  cases,  be  impossible  for 
them  to  sell  the  vessel  after  condemnation  and  distribute  pro- 
ceeds as  the  act  directs. 

3.  The  plea  is  properly  in  abatement. 

The  other  questions  raised  are  settled  by  Haney  v.  Covip- 
ton,  recently  decided  in  the  Court  of  Errors.     (7  Vroom  507.) 
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A  writ  of  error  was  brought  to  remove  the  judgment  and 
proceedings  to  this  court. 

For  the  plaintiff  in  error,  A.  C.  Scovel  and  P.  L.  Voorhees. 

For  the  defendant  in  error,  W.  E.  Potter  and  F.  F.  West- 
cott. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  an  action  of  replevin^ 
the  declaration  being  in  the  common  form.  The  plea  is  to 
the  jurisdiction  of  the  court,  and  sets  forth  that  the  vessel, 
which  is  the  subject  of  the  controversy,  was  seized  by  force 
of  the  laws  of  this  state  for  the  preservation  of  clams  and 
oysters.  The  facts  justifying  this  seizure  are  fully  stated.. 
From  the  custody  thus  obtained  the  vessel  was  taken  by  force 
of  the  writ  of  replevin.  There  was  a  demurrer  to  this  plea, 
and  from  the  judgment  passed  in  the  circuit  against  the  de- 
murrant, this  writ  of  error  has  been  brought. 

If  it  be  admitted  that  the  two  justices  of  the  peace,  before 
whom  the  information  or  complaint  was  laid,  in  this  case,  had 
acquired  that  cognizance  over  the  procedure  which  the  statute 
coufei-s  upon  them,  no  reason  of  any  weight  has  been  advanced 
on  the  argument,  nor  has  any  suggested  itself,  why,  in  this 
replevin  suit,  a  plea  to  the  jurisdiction  should  not  be  inter- 
posed. With  a  case  thus  conditioned  it  is  difficult  to  con- 
ceive what  question,  besides  that  as  to  its  own  jurisdiction, 
the  Circuit  Court  could  pass  upon.  It  cannot  be  pretended 
that  such  court  could  proceed  to  hear  and  try  the  complaint 
and  to  proceed  to  judgment  in  that  respect.  As  soon  as  the 
Circuit  Court  should  arrive  at  the  conclusion  that  the  special 
tribunal  of  the  two  justices  was  in  lawful  possession  of  the 
procedure,  of  very  necessity  its  own  function  would  be  at  an 
end.  In  view  of  such  a  state  of  affairs  it  could  no  more 
retain  the  suit  than  it  could  retain  an  ejectment,  the  record 
showing  the  land  in  dispute  to  be  situated  in  another  county. 
The  original  procedure  was  in  rem,  and  to  permit  the  owner 
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•of  the  res  to  take  it,  by  virtue  of  judicial  process,  out  of  the 
custody  in  which  the  law  had  placed  it,  would  be  to  confound 
the  orderly  course  of  legal  remedies.  Such  an  act  would  be 
equivalent,  in  principle,  to  a  replevy  by  a  defendant  in  attach- 
ment, after  the  legal  subjection  of  his  goods  to  the  writ  of 
attachment.  Many  analogous  cases  may  be  suggested.  Sup- 
pose a  vessel  to  be  replevied  in  a  common  law  court,  and  plea 
put  in  disclosing  that  such  vessel  had  been  seized  on  the  high 
seas  as  a  prize  of  war.  In  such  case  it  is  well  settled  that 
not  only  the  legality  of  the  original  taking,  but  everything 
incidental  or  consequential  thereto  belongs  exclusively  to  the 
admiralty.  Novion  v.  Uallett,  16  Johns.  327.  The  conse- 
quence is,  such  plea  could  well  be  put  in  to  the  jurisdiction  of 
the  court  from  which  the  replevin  issued.  Judge  Story  indi- 
cates this  as  the  proper  course,  in  Gelston  v.  Hoyt,  3  Wheat. 
329.  Against  such  a  mode  of  pleading  it  would  not  avail  to 
urge,  as  was  urged  in  the  present  case,  that  the  common  law 
court  has  jurisdiction  in  actions  of  replevin,  and  that  no  plea, 
consequently,  can  be  admitted  which  denies  such  jurisdiction. 
The  reason  is  that  the  premises  are  untrue,  for  such  court  has 
not  jurisdiction  either  by  replevin,  or  in  any  other  form,  over 
a  subject  matter  which  the  law  confides  to  the  exclusive  cog- 
nizance of  some  other  tribunal.  The  force  of  this  reason  most 
conspicuously  appears  when,  as  in  the  present  case,  the  origi- 
nal proceeding  is  in  rem,  for  to  take  away,  in  such  cases,  the 
thing  in  which  the  jurisdiction  inheres,  is  to  abate  such  juris- 
diction itself  As  it  cannot,  therefore,  be  claimed  that  the 
Circuit  Court  has  the  power  to  supersede  or  destroy  the 
jurisdiction  of  the  two  justices,  it  follows  that  it  has  no  power 
to  take  away  the  subject  on  which  such  jurisdiction  depends. 
Hence,  it  would  seem  that  the  present  plea  is  not  defective 
either  in  substance  or  in  form. 

Nor  do  I  think  it  would  follow  if  this  plea  had  been  held 
to  have  been  improperly  put  into  the  jurisdiction  of  the  court, 
that  the  judgment  rendered  in  t}\Q  Circuit  Court  would  be 
reversed.  The  facts  set  forth  in  the  plea  and  admitted  by 
-the  demurrer,  conclusively  show  that  the  property  replevied 
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should  be  restored  to  the  custody  of  the  special  tribunal,  and 
the  substantial  effect  of  the  judgment  has  been  to  make  such 
restoration.  This  being  the  case,  it  would  seem  that  however 
irregular  the  form  of  the  plea  might  appear  to  be,  that  the 
judgment  should  be  affirmed  by  force  of  the  143d  section 
of  the  practice  act,  which  directs  that  "  where  issue  is  joined 
on  demurrer,  the  court  shall  give  judgment  according  as  the 
very  right  of  the  cause  and  matter  in  law  shall  appear,  with- 
out regarding  any  imperfection,  omission,  defect  in  or  lack  of 
form,"  Nix.  Big.  737.*  It  would  follow,  therefore,  that 
even  if  the  defence  in  the  present  case  had  been  conceived  tO' 
have  been  improperly  pleaded  in  point  of  form,  nevertheless, 
as  the  facts  stated  show  the  judgment  to  be  right  in  substance, 
such  judgment  should  not  be  reversed. 

There  was  a  second  objection  to  the  plea  in  this  case,  which 
was  that  it  does  not  show  that  at  the  time  of  the  seizure,  the 
vessel  seized  had  on  board  any  person  not  an  inhabitant  and 
resident  of  this  state,  and  that  it  does  not  appear  that  she  was 
then  engaged  in  any  violation  of  law.  But  such  statements 
are  not  called  for.  It  is  averred  that  prior  to  the  day  of 
seizure,  the  vessel  had  become  forfeited,  and  an  infringement 
of  the  statute  on  such  prior  occasion,  is  duly  shown.  Such 
forfeiture  having  been  incurred,  it  was,  in  all  respects,  regular 
and  legal  to  take  the  vessel  into  custody  whenever  a  subse- 
quent opportunity  occurred.  Nor  is  there  any  force  in  the 
further  exception  that  the  law  does  not  confer  any  power  to 
keep  possession  of  the  vessel  between  the  time  of  the  seizure 
and  the  hearing  and  adjudication  of  the  justices.  Such  a 
power  is  a  necessary  incident  to  the  jurisdiction  which  is  con- 
ferred and  as  such  arises  by  implication. 

I  think  the  judgment  of  the  circuit  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice. 
Bedle,  Daleimple,  Depue,  Scudder,  Woodhull,  Dodd, 
Green,  Lilly.     10. 

For  reversal — None. 
*  Rev.,  p.  870,  §  139. 
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THE  MAYOR  AND  COUNCIL  OF  THE  CITY  OF  HOBOKEN, 
PLAINTIFFS  IN  ERROR,  v.  GEORGE  W.  BAILEY,  DE- 
FENDANT IN  ERROR. 

1.  Under  the  supplement  to  the  charter  of  the  city  of  Hoboken,  of 
February  28th,  1865,  the  mayor  and  common  council  had  authority 
to  borrow  money,  for  the  purpose  of  paying  bounties  to  volunteers,  in 
advance  of  any  issue  of  bonds  provided  for  by  the  5th  section  of  said 
act ;  and  the  power  necessarily  resulted  from  this  authority,  to  make 
contracts  with  volunteers,  and  to  pay  them  according  to  the  terms  of 
the  contracts,  either  in  money  or  to  issue  to  them  a  scrip  or  writing, 
as  the  evidence  of  the  city's  promise  or  obligation  to  pay. 

2.  To  entitle  a  volunteer  to  the  bounty  offered  it  was  not  necessary  that, 
at  the  time  of  his  enlistment,  he  should  be  a  resident  of  the  city  of 
Hoboken.     Hawthorne  v.  Cily  of  Hoboken,  6  Vroom  247,  approved. 

3.  Where  the  minutes  of  the  common  council  show  that  a  demand  was 
made  and  the  issue  of  scrip  was  refused,  and  the  refusal  was  placed  on 
the  ground  that  the  city  was  under  no  legal  obligation  to  issue  it 
because  the  volunteer  was  not  a  resideat  of  Hoboken — held,  that,  hav- 
ing distinctly  put  the  refusal  to  issue  the  scrip  on  the  ground  of  the 
non-residence  of  the  volunteer,  they  must  be  held  to  have  waived  all 
objections  going  merely  to  the  form  of  the  demand  or  the  person  mak- 
ing it. 

On  error  to  the  Supreme  Court. 

This  case  was  tried  at  the  Hudson  Circuit,  before  Justice 
Bedle  and  a  jury.  A  verdict  having  been  rendered  for  the 
plaintiff,  and  judgment  entered  thereon,  a  writ  of  error  was 
brought  to  this  court. 

For  the  plaintiffs  in  error,  /.  W.  Vroom  and  Thos.  N.  Mo- 
Carter. 

For  the  defendant  in  error,  /.  Dixon  and  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

WOODHULL,  J.  This  suit  was  brought  by  the  defendant 
in  error,  Bailey,  to  recover  damages  for  the  refusal  of  the  city 
of  Hoboken  to  issue  to  him  city  scrip  according  to  the  terms 
of  the  following  resolution  : 
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"  Resolved,  That  a  city  scrip  for  the  amount  of  $350,  in 
addition  to  the  county  bounty  of  $400,  be  issued  to  every 
drafted  man  or  volunteer  from  this  city,  entering  the  service 
under  the  late  call  of  the  President  of  the  United  States  for 
three  hundred  thousand  men ;  Provided,  such  drafted  man  or 
volunteer  shall  enter  the  military  service  of  the  United  States, 
or  furnish  an  acceptable  substitute  for  one  or  more  years,  and 
shall  be  duly  credited  to  the  quota  of  this  city  under  the 
present  call." 

This  resolution  was  passed  March  18th,  and  approved  by 
the  mayor  March  20th,  1865.  On  the  12th  of  the  following 
April,  Bailey  knowing  of  the  offer  made  by  the  city,  acting 
upon  the  faith  of  it,  and  with  the  expectation  of  being  bene- 
fited by  it,  enlisted  and  was  mustered  into  the  military  service 
of  the  United  States,  and  was  duly  credited  to  the  quota  of 
the  said  city,  under  the  call  referred  to  in  the  resolution. 

On  the  trial  of  the  cause  before  Mr.  Justice  Bedle,  at  the 
Hudson  Circuit,  the  plaintiff  below  obtained  a  verdict  upon 
which  judgment  was  afterwards  entered  in  the  Supreme  Court. 
This  judgment  is  now  sought  to  be  reversed  for  alleged  errors 
in  the  charge  of  the  court  below. 

It  was  claimed  there,  as  it  has  been  urged  here,  that  the 
mayor  and  counsel  of  Hoboken  had  no  power  to  pass  the 
resolution  of  March  20th,  and  that  it  was  therefore  inopera- 
tive and  void. 

Upon  this  question  the  court  below  instructed  the  jury 
substantially  as  follows  :  That  the  scrip,  referred  to  in  the 
resolution,  is  nothing  more  than  a  promise  to  jmy  the  volun- 
teer, or  the  evidence  of  the  obligation  to  pay,  and  that  the 
power  to  issue  scrip  for  such  purposes  necessarily  resulted 
from  the  power  given  to  the  common  council  of  the  city  of 
Hoboken,  by  the  act  of  February  28th,  1865.  That  under 
the  4th  section  of  that  act  they  had  an  independent  power  to 
borrow  money,  and  were  not  obliged  to  wait  to  raise  it  by 
selling  their  bonds  ;  that  in  those  times  things  had  to  be  done 
quickly,  and  if  a  township  had  to  wait  to  raise  money  by  the 
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•slow  process  of  selling  bonds,  the  chances  were  that  the  drafted 
men  would  be  called  for  before  they  could  fill  up  the  quota. 

The  exception  taken  in  behalf  of  the  city,  to  the  foregoing 
instructions,  does  not  appear  to  be  well  founded. 

The  act  of  February  28th,  1865,  was  passed  as  a  supple- 
ment to  the  charter  of  the  city  of  Hoboken,  and  confers  upon 
the  city  power  which  it  did  not  previously  possess. 

In  the  1st  and  5th  sections  respectively,  the  act  provides 
for  the  issuing  of  two  distinct  series  of  bonds ;  the  first  not 
to  exceed  in  amount  §50,000,  and  the  proceeds  of  which  were 
to  be  applied  (section  3d,)  to  the  liquidation  of  the  indebted- 
ness already  incurred  by  the  mayor  and  council,  and  not  pre- 
viously provided  for,  in  the  payment  of  bounties  to  volunteers, 
substitutes  and  drafted  men  to  fill  the  quota  of  the  said  city. 
Section  4th  is  in  these  words :  "  That  it  shall  and  may  be 
lawful  for  the  said  mayor  and  council  to  borrow  a  sum  of 
money  not  exceeding  §100,000,  for  the  purpose  of  paying 
such  bounties  as  the  said  mayor  and  council  may  from  time 
to  time  deem  expedient  to  every  volunteer,  drafted  man  or 
substitute  obtained  to  fill  the  quota  of  the  city  of  Hoboken, 
under  the  present  call  of  the  President  of  the  United  States, 
or  the  quota  upon  any  future  call  which  may  be  hereafter 
made  by  the  said  President."  Then  comes  section  5th,  pro- 
viding for  the  second  series  of  bonds  as  follows :  "  That  it 
shall  and  may  be  lawful  for  the  said  mayor  and  council  to 
secure  the  payment  of  such  indebtedness,  by  issuing  bonds  in 
the  same  manner  and  under  the  same  restrictions  expressed 
in  the  1st  section  of  this  act,"  &c. 

It  has  been  earnestly  insisted,  on  the  part  of  the  plaintiifs 
in  error,  that  the  power  to  borrow  money,  conferred  by  the 
4th  section,  is  restricted  by  the  provisions  of  the  5th  section. 
That  the  legislature  raust  be  presumed  to  have  intended  that 
the  indebtedness  authorized  by  the  former,  should  be  incurred 
only  through  and  by  means  of  the  issue  and  sale  of  the  bonds 
provided  for  by  the  latter.  But  the  language  of  the  act  does 
not  appear  to  me  to  support  that  position.  On  the  contrary, 
it  seems   plainly   to   imply  that   these  bonds  were  not,  any 
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more  than  those  of  the  first  series,  designed  to  be  used  merely 
as  the  instruments  for  creating  an  indebtedness,  but  also,  and 
chiefly,  for  the  purpose  of  securing  the  payment  of  an  in- 
debtedness already  existing. 

But  the  most  persuasive  argument  against  the  construction 
contended  for  by  the  plaintiifs  in  error,  is  found  in  the  con- 
sideration that,  if  admitted,  it  would  in  effect,  frustrate  the 
very  object  which  the  legislature  had  in  view  in  passing  the 
act,  and  I  may  add,  which  the  city  had  in  view  in  procuring 
it  to  be  passed. 

What  the  legislature  intended  to  grant,  and  what  the 
mayor  and  council  of  Hoboken  desired  to  obtain,  was  not 
merely  authority  to  raise  money,  but  such  authority  as  would 
enable  the  city  to  raise  it  with  certainty  and  with  the  least 
possible  delay,  to  meet  an  emergency  which,  the  act  itself 
shows,  could  neither  be  evaded  nor  postponed. 

The  act  is  a  part  of  the  history  of  perilous  times,  and 
should  be  read  in  the  light  of  those  times. 

To  have  restricted  the  city  in  the  face  of  such  an  emergency 
as  then  existed,  to  the  simple  mode  of  raising  money  by  the 
issue  and  sale  of  city  bonds  at  par,  would  have  been  no  better 
than  mockery. 

With  respect  to  this  part  of  the  case,  my  conclusion  is,  that 
the  mayor  and  council  of  Hoboken  had,  under  this  act  in 
question,  authority  to  borrow  money  for  the  purpose  of  paying 
bounties  to  volunteers  in  advance  of  any  issue  of  the  bonds 
provided  for  by  the  5th  section  ;  and  that,  having  this  author- 
ity, there  necessarily  resulted  from  it  the  power  to  make  con- 
tracts with  the  volunteers,  and  to  pay  them  according  to  the 
terras  of  such  contracts,  either  in  money,  or  as  a  temporary 
arrangement,  to  issue  to  them,  instead  of  the  ready  money,  a 
scrip  or  writing,  in  some  form  convenient  for  the  city,  and 
acceptable  to  the  volunteers,  as  evidence  of  the  city's  promise 
and  obligation  to  pay. 

The  next  exception  taken  by  the  defendants  below,  was  ta 
that  part  of  the  charge  which  held  that  it  was  not  necessary,, 
under  the  terms  of  this  resolution,  that  the  volunteer  should 
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be,  at  the  time  of  his  enlistment,  a  resident  of  the  city  of 
Hoboken ;  that,  if  he  enlisted  from  the  city  without  being  a 
resident,  and  was  accepted  by  the  government,  and  credited 
to  the  city,  it  was  sufficient. 

The  question  raised  by  this  exception  had  been  previously 
examined  and  decided  by  the  Supreme  Court,  in  the  case  of 
Hawthorne  v.  City  of  Hoboken,  6  Vroom  247,  and  the  instruc- 
tions just  referred  to  will  be  found  to  be  in  strict  conformity 
to  the  doctrine  held  in  that  case. 

Mr.  Justice  Depue,  in  delivering  the  opinion  of  the  court, 
and  referring  to  this  resolution  of  March  20th,  says :  "  The 
resolution  does  not  specially  restrict  the  offer  of  a  bounty  to 
volunteers  who  are  resident  within  the  city.  The  object  of 
offering  bounties  was  to  obtain  volunteers  to  relieve  the  citi- 
zens, as  far  as  was  practicable,  from  the  burdens  of  a  draft. 
Any  volunteer  who  was  accepted  by  the  provost  marshal  as  a 
part  of  the  quota  due  from  the  city,  and  was  actually  credited 
upon  such  quota,  was  a  volunteer  '  from  the  city,'  within  the 
meaning  of  the  resolution." 

And,  again :  "  As  between  the  volunteer  and  the  city,  his 
residence  and  qualifications  to  enter  the  service  as  a  credit  on> 
the  quota  of  the  city,  are  immaterial,  if,  in  fact,  the  military 
authorities  were  satisfied  to  accept  him  as  a  volunteer  upon 
such  credit,  and  the  city  received  the  benefit  of  his  enlistment 
by  a  credit  on  its  quota." 

Of  the  correctness  of  the  views  expressed  by  the  Supreme 
Court,  in  the  case  just  cited,  and  of  the  reasoning  by  which 
they  are  sustained  in  the  opinion,  I  entertain  no  doubt. 

There  was,  therefore,  in  my  judgment,  no  error  in  that 
part  of  the  charge  which  forms  the  subject  of  the  second 
exception.  The  only  remaining  question  is  whether  the  court 
below  erred  in  charging  the  jury  that,  under  the  testimony  as 
it  then  stood,  there  had  been  a  sufficient  demand  by  the 
plaintiff  for  the  delivery  of  the  scrip;  and  a  refusal,  or  what 
was  equivalent  to  a  refusal  by  the  city,  to  deliver  it. 

The  evidence  bearing  upon  this  part  of  the  case  is  found 
in  the  testimony  of  Hatfield,  the  equitable  owner  of  the  scrip 
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in  question,  and  in  the  minutes  of  the  city  council.  Hatfield 
says :  "  I  made  a  demand  upon  the  council  of  the  city  of  Ho- 
boken for  the  scrij) ;  I  think  it  was  on  the  31st  of  May,  1865." 

The  minutes  of  the  council  of  May  31st,  being  produced, 
.and  read  as  follows :  "  A  communication  signed  by  James  T. 
Hatfield,  &c.,  was  received,  setting  forth  that  they  held  sixty- 
four  certificates  of  the  provost  marshal  for  the  mustering  in 
of  that  number  of  volunteers,  credited  to  the  city  of  Hoboken 
on  the  late  call,  and  jiresenting  a  formal  demand  for  the 
issuing  to  them  of  the  city  scrip  for  the  amount  of  $350  for 
each  volunteer.     Referred  to  the  bounty  committee." 

The  witness  then  continued :  "  This  certificate  of  George 
W.  Bailey  was  included  in  the  number  mentioned  in  that 
demand.  The  scrip  was  never  issued  to  me  nor  the  money 
paid.  As  far  as  I  understand,  it  never  has  been  issued  by 
the  authorities  of  Hoboken." 

In  addition  to  this,  there  appears  in  the  council  proceedings 
of  June  15th,  1865,  the  report  of  the  bounty  committee  upon 
the  communication  recited  in  the  minutes  of  May  31st,  setting 
forth  the  conclusions  at  which  they  had  arrived,  and  among 
them  the  following :  That  the  men  claimed  to  be  credited 
to  the  city  of  Hoboken  were  not  residents  of  the  city  of 
Hoboken ;  that  the  mayor  and  council  never  authorized  or 
sanctioned  the  crediting  of  these  men  on  the  quotas  of  the 
•different  wards  of  the  city ;  that  the  city,  under  the  resolution 
in  question,  never  intended  to  pay  any  bounty  to  a  volunteer 
who  was  not  a  resident  of  the  city;  that  the  city  is  not  legally 
compelled  to  issue  the  scrip  asked  for ;  and,  finally,  that  the 
scrip  should  not  be  issued. 

It  has  been  urged,  on  the  part  of  the  plaintiffs  in  error, 
that  the  report  of  the  bounty  committee  cannot  properly  be 
received  as  evidence  of  a  refusal  by  them  to  issue  the  scrip 
because  they  had  never  taken  any  action  upon  it. 

This  report,  it  is  true,  has  not,  so  far  as  appears  in  the  case, 
been  formally  accepted  and  adopted  by  the  common  council. 

But  proof  is  not  wanting  that  they  acquiesced  in,  approved 
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and,  in  effect,  adopted   its    negative    recommendation,  viz. ; 
that  the  scrip  should  not  be  issued. 

It  was  also  objected  to  the  legality  of  the  demand,  that 
there  was  no  evidence  laid  before  the  common  council  to  show 
that  Hatfield  was  entitled  to  make  it. 

But  this  objection  comes  too  late.  Hatfield,  being  the 
endorser  and  holder  of  Bailey's  certificate,  and,  therefore,  the 
equitable  owner  of  his  claim,  was  a  proper  person  to  make 
the  demand,  and  might  easily  have  satisfied  the  council  of  his 
right  had  they  questioned  it  at  the  time.  Having  failed  to 
do  this,  and  having  distinctly  put  their  refusal  to  issue  the 
scrip  upon  an  entirely  different  ground,  they  must  be  held  to- 
have  waived  all  objections,  going  merely  to  the  form  of  the 
demand  or  to  the  person  making  it. 

Judgment  affirmed. 

F(yr  ajirmance — The  Chancellor,  Chief  Justice,  Dal- 
EiMPLE,  Depue,  Scudder,  Yan  Syckel,  Woodhull^ 
DoDD,  Green,  Lilly,  Wales.    11. 

For  reversal — ^None. 
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THE  DELAWARE,  LACKAWANNA  AND  WESTERN  RAIL- 
ROAD COMPANY  V.  FRANCIS  W.  DAILEY  AND  SARAH 
M.,  HIS  WIFE. 

1.  It  is  competent  to  ask  a  party,  who  offers  himself  as  a  witness,  whether 
he  has  made  any  agreement  to  share  with  any  one  what  he  may  re- 
cover in  the  suit. 

2.  If  counsel,  when  he  asks  a  question,  states  that  he  asks  it  for  a  par- 
ticular purpose  for  which  it  is  not  competent,  it  is  not  error  to  over- 
rule it,  although  it  may  be  competent  for  some  other  purpose. 

3.  A  party  shall  not  be  heard  in  an  appellate  court  upon  a  point  not 
taken,  or  a  matter  not  raised  or  considered  in  the  court  below. 

4.  Refusal  to  non-suit  for  failure  of  proofs  not  error,  if  the  defect  was  sup- 
plied by  evidence  taken  in  the  progress  of  the  cause. 

5.  Not  error  to  charge  "  that  a  railroad  company  is  bound  to  carry  pas- 
sengers safely,  so  far  as  the  utmost  care  and  skill  of  the  most  prudent 
men  practically  obtainable,  can  secure  it  under  the  particular  circum- 
stances of  the  case." 


In  error  to  Supreme  Court. 

For  the  plaintiff  in  error,  J.  Vanatta  and  J.  G.  Shipman, 

For  the  defendants  in  error,  Joseph  C.  Potts. 
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Delaware,  Lackawanna  and  Western  Eailroad  Co.  v.  Dailey. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  is  brought  by  the  husband 
and  wife  for  personal  injury  to  the  wife.  She  was  a  passen- 
ger on  the  railroad  train  of  the  defendants  on  the  26th  day 
of  December,  1872,  bound  westward  from  New  York  city,  to 
her  home  in  Millburn,  New  Jersey. 

While  the  train  in  which  she  was  seated  was  standing  upon 
the  track  at  South  Orange,  another  train  of  the  defendants, 
moving  westward  on  the  same  track,  collided  with  it  and 
caused  the  injuries  complained  of. 

Upon  the  cross-examination  of  Francis  W.  Dailey,  a  wit- 
ness produced  on  the  part  of  the  plaintiffs  below,  the  defend- 
ant's counsel  asked  him  the  following  question  : 

"  You  have  made  some  arrangement  about  the  prosecution 
of  this  claim — some  bargain — tell  us  what  the  bargain  was?" 

By  the  court :  What  is  the  object  of  this  question  ? 

Counsel  replied,  "  I  want  to  find  out  who  is  prosecuting 
this  claim.  My  information  is  that  this  claim  is  a  claim 
farmed  out  on  shares,  by  which  the  amount  is  to  be  divided 
among  parties.  I  want  to  find  out  whether  the  suit  is  prose- 
cuted to  recover  remuneration  for  the  actual  injuries  sustained 
to  the  person,  or  whether  it  is  prosecuted  for  the  profit  of 
speculators ;  because  it  will  take  more  money  to  satisfy  one 
than  it  will  the  other." 

The  court  overruled  the  question.  Counsel  then  said,  ''I 
understand  your  Honor's  ruling  to  embrace  any  questions 
that  might  be  asked  in  pursuit  of  that  question." 

.The  court  replied,  "  That  question  is  overruled ;  the  ruling 
goes  to  that  extent  only." 

Counsel  then  asked  witness :  "  Have  you,  at  any  time, 
made  any  agreement  with  any  person  to  share  what  may  be 
recovered  in  this  case  between  the  plaintiffs  and  the  person 
with  whom  you  bargained ;  and  if  so,  state  what  that  agree- 
ment Avas,  when  it  was  and  with  whom  it  was  ?  " 

Thereupon  the  court  ruled  that  the  witness  might  be  asked 
whether  any  agreement  had  been  made  with  anybody  outside 
of  counsel  with  regard  to  the  prosecution  of  this  suit. 
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The  first  exception  argued  in  this  cause  is  to  this  ruling  of 
the  court  below. 

This  question  would  have  been  competent  for  the  purpose 
of  impeaching  the  credibility  of  the  witness,  by  showing  that 
he  had  made  a  corrupt  bargain.  The  defendant  also  had  a 
right  to  unmask  his  real  adversary,  if  the  claim  had  been 
assigned,  in  order  to  lay  a  foundation  for  proving  his  acts  or 
declarations  pertaining  to  the  matter  in  controversy. 

If  the  counsel  had  drawn  the  answer  he  desired,  it  would 
not  have  been  a  bar  to  the  suit,  nor  have  affected  the  measure 
of  damages. 

The  response  of  the  counsel  to  the  inquiry  of  the  court 
limited  the  question  to  the  purpose  specifically  stated  by  him, 
and  in  that  view  the  question  could  have  no  influence  upon 
the  case,  and  was,  therefore,  incompetent.  All  that  the  court 
held  was  that  the  inquiry,  for  the  objects  declared  by  counsel, 
had  no  relevancy  to  the  issue,  and  in  this  there  was  no  error. 

When  the  second  question  was  propounded,  no  different 
purpose  was  stated,  and,  therefore,  the  court  had  a  right  to 
presume  that  no  different  object  was  intended. 

The  defence  offered  being  incompetent,  no  harm  was  done 
to  the  defendant  by  overruling  the  question.  It  is  the  well- 
settled  rule  that  a  party  shall  not  be  heard  in  an  appellate 
court  upon  a  point  not  taken,  or  a  matter  not  raised  and  con- 
sidered in  the  court  below.  The  point  specifically  made  was 
properly  decided,  and  this  court  cannot  say  that  if  the  evi- 
dence had  been  offered  for  any  legal  purpose,  it  would  have 
been  rejected.  This  result  is  in  harmony  with  many  cases 
which  have  been  adjudged  in  this  court  and  in  the  Supreme 
Court.  Olive)'  v.  Phelps,  Spencer  180;  Moran  v.  Green,  1 
Zab.  562;  Oliver  v.  Phelps,  1  Zab.  597;  State  v.  Fox,  1 
Didcher  566  ;  Associates  v.  Davison,  5  Duteher  415 ;  Durant 
v.  Palmer,  5  Duteher  544 ;  Perrine  v.  SerreU,  1  Vroom  454. 

In  Durant  v.  Palmer,  a  motion  to  call  the  plaintiff  was 
denied,  and  this  court  would  not  permit  the  defendant's 
counsel  to  urge  any  ground  for  non-suit,  which  was  not 
suggested  below. 
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In  the  State  v.  Fox  the  defendant,  on  the  trial,  offered  to 
swear  a  juror  and  to  ask  him  a  particular  question.  The 
offer  was  overruled.  The  Supreme  Court  held  that  in  this 
there  was  no  error,  because  the  question  was  incompetent,  and 
it  did  not  appear  that  the  court  below  was  asked  to  decide 
whether  the  juror  was  a  competent  witness  to  answer  a  proper 
question. 

In  the  case  in  5  Dutcher  418,  this  court  ruled  that  the  bill 
of  exceptions  must  show  that  the  precise  point  of  which  a 
review  is  sought  was  made  by  counsel,  presented  to  the  mind 
of  the  court  and  decided  before  the  bill  was  sealed. 

It  would  be  contrary  to  the  veiy  decided  expression  of  our 
courts  in  all  the  cases  cited  to  permit  a  party  to  offer  evidence 
for  a  specific  purpose,  and  on  error  to  this  court  to  insist  that 
it  was  competent  for  some  other  purpose  as  to  which  the 
judgment  of  the  court  below  was  not  taken. 

After  the  plaintiffs  rested  their  case,  the  court  below  over- 
ruled a  motion  to  non-suit,  and  this  is  assigned  for  error. 
Even  if,  at  that  point,  there  had  been  a  failure  of  proof,  the 
defect  was  abundantly  supplied  by  evidence  taken  in  the 
progress  of  the  cause,  and,  therefore,  the  judgment  would  not 
be  reversed.     Perth  Amboy  Manf.  Co.  v.  Condit,  1  Zab.  659. 

The  case,  as  presented  by  the  plaintiff's  testimony,  was  this : 
The  train  in  which  the  plaintiff's  wnfe  was  a  passenger,  stood 
upon  the  track  at  South  Orange,  fron  fifteen  to  thirty  minute? 
before  the  collision,  on  the  time  of  the  approaching  train ; 
and  it  did  not  appear  that  any  attempt  was  made  to  signal 
the  approaching  train,  or  in  any  way  to  warn  it  of  danger, 
until  it  came  within  four  or  five  hundred  feet  of  the  South 
Orange  depot. 

Application  to  take  a  case  from  the  jury  under  such  circum- 
stances, could  receive  no  favor  in  any  court  where  a  carrier 
of  passengers  is  held  to  the  slightest  responsibility. 

It  is  also  alleged  that  there  was  error  in  the  charge  of  the 
court  as  to  the  degree  of  care  the  defendant  was  required  to 
exercise  as  a  carrier  of  passengers.  The  jury  were  instructed 
"  that  the  company  is  bound  to  carry  passengers  safely,  so  far 
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as  the  utmost  cai'e  and  skill  of  the  most  prudent  men,  practi- 
cally obtainable,  can  secure  it  under  the  particular  circum- 
stances." 

The  rule  that  carriers  of  passengers  are  bound  to  exercise 
the  highest  degree  of  care  and  diligence  that  a  reasonable  man 
would  use,  aud  that  they  are  responsible  for  the  slightest  neg- 
ligence, has  been  very  generally  adopted  in  this  country,  and 
is  the  law  of  this  state. 

Neither  in  this  nor  in  any  other  error  assigned,  can  I  find 
any  ground  to  disturb  the  judgment  below.  In  my  opinion, 
it  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Dal- 

EIMPLE,     SCUDDER,     YaN     SyCKEL,      WoODHULL,     DoDD, 

Green,  Lilly.     9. 
For  reversal — None. 


JOHN  GERAGHTY  and  WILLIAM  TAYLOR,  PLAINTIFFS 
IN  ERROR,  V.  WILLIAM  McMICKER,  DEFENDANT  IN 
ERROR. 

On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Joseph  C.  Potts. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  In  my  opinion,  the  precise  questions 
raised  in  this  case  are  ruled  by  the  case  of  Geraghty  et  al.  v. 
JIacUey,  7  Vroom  459. 

That  case  having  been  deliberately  heard  and  decided  by 
this  court,  we  are  bound,  under  the  circumstances,  to  apply 
to  the  present  case  the  doctrine  of  stare  decisis  and  affirm 
the  judgment  below,  with  costs. 
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The  Chancellor.  I  consider  the  conditions  under 
which  this  case  comes  before  us,  unfavorable  for  a  reconsider- 
ation of  the  decision  of  this  court  in  Geraghty  v.  Hackley. 
I  am  unwilling  to  disturb  that  decision  and  therefore  concur 
in  the  conclusion  arrived  at  by  the  other  members  of  the 
•court. 

For  affirmance — The  Chancellor,  Bedle,  Dalrimple, 
ScuDDER,  Clement,  Dodd,  Green,  Wales.     8. 

For  reversal — None. 


EVERITT    MESSENGER    ET   AL.    v.    THE    PENNSYLVANIA 
RAILROAD  COMPANY. 

1.  Railroad  corporations  are  common  carriers  and  they  occupy  a  pecu- 
liar relation  to  the  public  as  invested  with  certain  franchises  for  the 
public  benefit,  and  they  are  bound  to  use  them  with  fairness  and  for 
the  common  good. 

"2.  A  common  carrier  owes  an  equal  duty  to  all  and  it  cannot  be  dis- 
charged if  he  is  allowed  to  make  unequal  preferences  and  thereby 
prevent  or  impair  the  enjoyment  of  the  common  right. 

S.  A  contract  of  a  railroad  company  which  gives  to  certain  persons  an 
exclusive  advantage  or  monopoly  over  all  otlier  transporters  in  the 
transportation  of  goods,  is  unjust  and  cannot  be  legally  enforced. 

4.  In  the  grant  of  a  franchise  of  building  and  using  a  public  railway, 
there  is  an  implied  condition  that  it  is  held  as  a  quasi  public  trust  for 
the  benefit  of  tlie  public,  and  the  company  possessed  of  the  grant 
must  exercise  a  perfect  impartiality  to  all  who  seek  the  benefit  of  the 
trust. 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Joseph  C.  Potts. 

For  the  defendants  in  error,  /.  W.  Scudder. 
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Messenger  et  al.  v.  Pennsylvania  K..  R.  Co. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J.  The  first  count  of  this  declaration  alleges  that 
in  consideration  that  the  plaintiffs  were  large  shippers  of  live 
hogs  over  the  lines  of  the  defendants'  railways  from  Pitts- 
burg to  Jersey  City,  the  defendants  agreed  to  transport  such 
stock  over  their  railways  between  those  termini,  at  the  regular 
rates,  which  were  fifty  cents  per  one  hundred  pounds,  subject 
to  a  drawback  to  the  plaintiffs  of  ten  cents  on  the  one  hun- 
dred pounds  ;  also,  that  if  the  defendants  transported  for  any 
other  parties  than  the  plaintiffs  and  seven  others  named,, 
the  same  kind  of  freight  from  Pittsburg  to  Jersey  City,  for 
less  than  the  regular  rates  stated,  or  allow^ed  a  drawback  from 
said  rates  to  any  others  than  the  plaintiffs  and  the  seven 
named,  that  they  would  allow  such  further  drawback  to  the 
plaintiffs  hs  would  reduce  the  cost  of  shipment  to  ten  cents 
per  hundred  pounds  less  than  that  of  any  other  person  or 
persons,  except  the  parties  mentioned.  The  count  further 
alleges  the  transportation  of  a  large  quantity  of  such  stock  at 
the  regular  rates,  less  the  drawback ;  also  that  the  defendants- 
carried  the  same  kind  of  freight  for  others  than  the  plaintiffs 
and  the  favored  seven,  at  the  rate  of  forty  cents  on  the  one 
hundred  pounds,  and  therefore  that  the  plaintiffs  are  entitled 
to  recover  a  further  rebate  of  ten  cents  per  hundred. 

The  second  count  alleges  a  like  agreement  for  transporta- 
tion from  Chicago  to  Jersey  City  at  one  dollar  per  hundred, 
with  a  drawback  of  twenty  cents,  and  a  further  drawback  so 
as  to  reduce  the  cost  of  transportation  to  the  plaintiffs  at 
twenty  cents  a  hundred  pounds  less  than  for  any  one  else, 
except  the  seven  named.  This  count  also  alleges  a  transport- 
ation for  others  than  those  excepted,  at  eighty  cents  per 
hundred,  and  claims  a  drawback  of  twenty  cents  belowthat 
rate.  To  these  counts  a  demurrer  is  interposed.  It  will  be 
seen  at  a  glance  that  a  contract  of  this  nature,  if  valid,  gives 
the  plaintiffs  an  exclusive  advantage  or  monopoly  over  all 
other  transporters  except  the  seven  favorites,  and  compels 
the  company,  under  pain  of  a  further  reduction  below  the 
lowest  rates  charged  all  others,  to  charge  them  a  higher  price 
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"than  the  plaintiffs  and  those  excepted.  A  few  shippers,  under 
this  arrangement,  woukl  have  a  practical  monopoly  of  the 
carrying  trade  of  hogs  over  the  defendant's  lines  between 
the  termini  indicated,  at  rates  which  would  naturally  result 
in  crippling  or  excluding  others  from  competition  and  giving 
to  those  few  a  material  control  of  the  market  at  the  place  of 
destination.  This  suit  is  brought  to  recover  on  these  counts 
the  additional  rebate,  an  allowance  having  previously  been 
made  according  to  the  first  drawback  stipulated  for. 

Can  such  a  contract  be  legally  enforced  ?  The  mere  state- 
ment of  the  proposition  at  once  induces  an  answer  that  it  is 
unjust  and  ought  not  to  be  sustained,  unless  some  imperative 
rule  of  law  requires  it.  The  befendants  are  common  carriers, 
and  not  only  so  in  the  light  of  the  common  law,  but  like  all 
railroad  corporations  they  occupy  a  peculiar  relation  to  the 
public  as  invested  with  certain  franchises  for  the  public  bene- 
fit, and  are  bound  to  use  them  with  fairness  and  for  the  com- 
mon good.  Apart  from  that,  however,  it  is  clear  that  the 
business  of  the  company  must  be  conducted  subject  to  the  law 
governing  common  carriers  generally,  and  to  that  test  this 
contract  must  first  be  put.  In  the  language  of  the  books,  a 
common  carrier  exercises  a  public  employment,  and  Bacon 
in  his  Abridgment,  calls  it  a  public  institution.  1  Bacon 
(B)  556. 

The  duties  and  liabilities  are  those  imposed  by  public  law, 
and  in  that  respect  the  common  carrier  differs  from  the  private. 
Bacon  also  says  that  common  carriers  "  are  chargeable  on  the 
general  custom  of  the  realm  for  their  faults  and  miscarriages." 
1  Bacon  (A)  553.  Is  there  anything,  then,  in  the  nature  of 
this  occupation  that  necessarily  prevents  a  discrimination  in 
rates  such  as  this  contract  provides  ?  The  contract  is  that 
one  customer  shall  be  charged  less  than  others,  and,  as  a  con- 
sequence, that  others  shall  be  charged  more  than  that  one. 
Such  inequality  operates  directly  upon  the  course  of  trade  and 
creates  monopolies.  Most  of  the  evils  of  special  and  unequal 
rates  have  arisen  since  the  introduction  of  railways.  In  Eng- 
land the  subject  has  been  expressly  controlled  by  provisions 
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in  railway  charters,  or  by  general  acts  affecting  them  all.  For- 
that  reason  it  has  not  been  necessary  to  determine  the  precise 
condition  of  the  common  law  in  respect  to  railway  carriers. 
The  English  railway  cases,  therefore,  give  us  no  satisfactory 
light  upon  the  point  in  question,  and  in  none  of  the  cases 
under  the  ancient  modes  of  land  carriage  is  there  a  direct 
adjudication.  The  solution  of  the  question  must,  then,  depend 
upon  the  nature  of  the  employment  and  such  deductions  as 
follow  from  the  established  principles  affecting  it. 

The  business  of  the  common  carrier  is  for  the  public,  and 
it  is  his  duty  to  serve  the  public  indifferently.  He  is  entitled 
to  a  reasonable  compensation,  but  on  payment  of  that  he  is 
bound  to  carry  for  whoever  will  employ  him,  to  the  extent  of 
his  ability.  A  private  carrier  can  make  what  contract  he 
pleases.  The  public  have  no  interest  in  that,  but  a  service 
for  the  public  necessarily  implies  equal  treatment  in  its  per- 
formance, when  the  right  to  the  service  is  common.  Because- 
the  institution,  so  to  speak,  is  public,  every  member  of  the 
community  stands  on  an  equality  as  to  the  right  to  its  benefit, 
and,  therefore,  the  carrier  cannot  discriminate  between  indi- 
viduals for  whom  he  will  render  the  service.  In  the  very 
nature,  then,  of  his  duty  and  of  the  public  right,  his  conduct 
should  be  equal  and  just  to  all.  So,  also,  there  is  involved 
in  the  reasonableness  of  his  compensation  the  same  principle. 
A  want  of  uniformity  in  price  for  the  same  kind  of  service- 
under  like  circumstances  is  most  unreasonable  and  unjust,, 
when  the  right  to  demand  it  is  common.  It  would  be  strange 
if,  when  the  object  of  the  employment  is  the  public  benefit, 
and  the  law  allows  no  discrimination  as  to  individual  cus- 
tomers, but  requires  all  to  be  accommodated  alike  as  indi- 
viduals, and  for  a  reasonable  rate,  that  by  the  indirect  means 
of  unequal  prices  some  could  lawfully  get  the  advantage  of 
the  accommodation  and  others  not.  A  direct  refusal  to  carry 
for  a  reasonable  rate  would  involve  the  carrier  in  damages,, 
and  a  refusal,  in  effect,  could  be  accomplished  by  unfair  and 
unequal  charges,  or  if  not  to  that  extent,  the  public  right  to- 
the  convenience  and  usefulness  of  the  means  of  carriage  could 
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be  greatly  impaired.  Besides,  the  injury  is  not  only  to  the 
individual  affected,  but  it  reaches  out,  disturbing  trade  most 
seriously.  Competition  in  trade  is  encouraged  by  the  law, 
and  to  allow  any  one  to  use  means,  established  and  intended 
for  the  public  good,  to  promote  unfair  advantages  amongst 
the  people  and  foster  monopolies,  is  against  public  policy,  and 
should  not  be  permitted. 

A  common  carrier  owes  an  equal  duty  to  all  and  it  cannot 
be  discharged  if  he  is  allowed  to  make  unequal  preferences, 
and  thereby  prevent  or  impair  the  enjoyment  of  the  common 
right,  and,  as  said  by  Sharswood,  J.,  in  Audenried  v.  Pkil.  & 
Reading  R.  R.  Co.,  68  Penn.  State  R.  370,  "  transportation 
by  a  common  carrier  is  necessarily  open  to  the  public  upon 
equal  and  reasonable  terms.  An  exclusive  right  granted  to 
one  is  inconsistent  with  the  right  of  all  others." 

Chief  Justice  Appletou,  in  the  case  of  The  New  England 
Express  Co.  v.  Maine  Central  R.  R.  Co.,  57  Maine  196,  also 
says :  "  The  very  definition  of  a  common  carrier  excludes  the 
idea  of  the  right  to  grant  monopolies,  or  to  give  special  and 
unequal  preferences."  In  Baxendale  v.  The  Eastern  Counties 
Railway  Co.,  4  C.  B.  {N.  8.)  63,  two  of  the  judges  intimate 
a  notion  that  unequal  rates  would  not  be  contrary  to  the 
common  law,  but  the  same  was  mere  dictum,  foreign  to  the 
question  at  issue.  Previous  to  that  case,  Smith,  in  his  Leading 
Cases,  4th  ed.,Vol.  1,  p.  174,  had  said  that  "the  hire  charged 
must  be  no  more  than  a  reasonable  remuneration  to  the  car- 
rier, and,  consequently,  not  more  to  one  (though  a  rival 
carrier)  than  to  another  for  the  same  service."  That  clause 
gave  occasion  for  the  intimation  of  the  judges  to  the  contrary 
in  Baxendale  v.  Eastern  Counties  Railway  Co.,  and  I  find, 
in  examining  the  last  edition  of  Leading  Cases,  6th  ed.,  Vol. 
1,  p.  364,  that  the  editors  have  substituted  for  the  latter  part 
of  his  sentence  the  words,  "  though  at  common  law  there  is 
no  liability  to  carry  at  equal  rates  for  all  customers."  The 
chano-e,  no  doubt,  was  made  under  the  force  of  the  Baxendale 
case,  but,  in  my  judgment,  Mr.  Smith  was  right  in  his  state- 
ment.    The  view  now  contended  for  has  been  learnedly  con- 
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sidered  and  sustained  by  several  cases  in  this  country,  and 
must  now  be  taken  as  the  common  law  doctrine  of  this  state. 
The  following  are  the  cases  referred  to :  The  Neic  England 
Express  Co.  v.  Maine  Central  R.  R.  Co.,  57  Maine  188  ; 
3IcDuffee  v.  Railroad,  52  N.  H.  430 ;  Sanford  v.  Railroad 
Co.,  24  Penn.  State  R.  378  ;  1  Am.  Railway  R.  530  ;  Auden- 
ried  v.  Phil.  &  Reading  R.  R.  Co.,  68  Penn.  State  R.  370. 

It  must  not  be  inferred  that  a  common  carrier,  in  adjusting 
his  price,  cannot  regard  the  peculiar  circumstances  of  the  par- 
ticular transportation.  Many  considerations  may  properly 
enter  into  the  agreement  for  carriage  or  the  establishment  of 
rates,  such  as  the  quantity  carried,  its  nature,  risks,  the  ex- 
pense of  carriage  at  different  periods  of  time,  and  the  like ; 
but  he  has  no  right  to  give  an  exclusive  advantage  or  prefer- 
ence, in  that  respect,  to  some  over  others,  for  carriage,  in  the 
course  of  his  business.  For  a  like  service,  the  public  are  en- 
titled to  a  like  price.  There  may  be  isolated  exceptions  to 
this  rule,  where  the  interest  of  the  immediate  parties  is  alone 
involved,  and  not  the  rest  of  the  public,  but  the  rule  must  be 
applied  whenever  the  service  of  the  carrier  is  sought  or  agreed 
for  in  the  range  of  business  or  trade.  This  contract  being 
clearly  within  it,  and  odious  to  the  law  in  the  respect  on 
which  a  recovery  is  sought,  cannot  be  sustained.  But  there 
is  an  additional  ground  upon  which  it  is  also  objectionable. 
I  entirely  agree  with  the  Chief  Justice  that,  in  the  grant  of  a 
franchise  of  building  and  using  a  public  railway,  that  there  is 
an  implied  condition  that  it  is  held  as  a  quasi  public  trust, 
for  the  benefit  of  all  the  public,  and  that  the  company  pos- 
sessed of  the  grant  must  exercise  a  perfect  impartiality  to  all 
who  seek  the  benefit  of  the  trust.  It  is  true  that  these  rail- 
road corporations  are  private,  and,  in  the  nature  of  their  busi- 
ness, are  subject  to,  and  bound  by  the  doctrine  of  common 
carriers,  yet,  beyond  that,  and  in  a  peculiar  sense,  they  are 
entrusted  with  certain  functions  of  the  government,  in  order 
to  afford  the  public  necessary  means  of  transportation.  The 
bestowment  of  these  franchises  is  justified  only  on  the  ground 
of  the  public  good,  and  they  must  be  held  and  enjoyed  for 
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that  end.  This  public  good  is  common,  and  unequal  and 
unjust  favors  are  entirely  inconsistent  with  the  common  right. 
So  far  as  their  duty  to  serve  the  public  is  concerned,  they  are 
not  only  common  carriers,  but  public  agents,  and  in  their 
very  constitution  and  relation  to  the  public,  there  is  necessa- 
rily implied  a  duty  on  their  part,  and  a  right  in  the  public, 
to  have  fair  treatment  and  immunity  from  unjust  discrimina- 
tion. The  right  of  the  public  is  equal  in  every  citizen,  and 
the  trust  must  be  performed  so  as  to  secure  and  protect  it. 

Every  trust  should  be  administered  so  as  to  afford  to  the 
cestui  que  trust  the  enjoyment  of  the  use  intended,  and  these 
railroad  trustees  must  be  held  in  their  relation  to  the  public, 
to  such  a  course  of  dealing  as  will  insure  to  every  member  of 
the  community  the  equal  enjoyment  of  the  means  of  transpor- 
tation provided,  subject,  of  course,  to  their  reasonable  ability 
to  perform  the  trust.  In  no  other  way  can  trade  and  com- 
mercial interchange  be  left  free  from  unjust  interference. 
■On  this  latter  ground,  that  part  of  the  contract  in  question  is 
illegal. 

There  are  three  other  counts  also  demurred  to.  It  is  un- 
necessary to  refer  to  them  in  detail.  The  same  vice  exists  in 
them  as  in  the  other  two.  The  clear  intention  of  the  contracts 
set  out  in  each  is,  to  secure  to  the  plaintiffs  a  monopoly  of  the 
transportation  of  hogs  over  the  defendants'  lines  between  the 
termini  indicated,  at  less  than  any  others  are  to  be  charged, 
■except  the  seven  named. 

The  judgment  of  the  Supreme  Court  must  be  affirmed. 

For    affirmance — The   Chancelloe,    Bedle,    Daleim- 

PLE,  SCUDDEE,  WOODHULL,  ClEMENT,  GeEEN,  LiLLY, 

Wales.     9. 

For  reversal — None. 


Cited  in  Stewart  v.  Lehigh  Valley  B.  R.  Co.,  9  Vr.  520. 
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STATE  OF  NEW  JERSEY. 
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VILLAGE  OF  PASSAIC  v.  STATE,  THE  DELAWARE,  LACKA- 
WANNA AND  WESTERN  RAILROAD  COMPANY,  PROSE- 
CUTORS. 

1.  The  charter  of  the  village  of  Passaic  provided  for  the  assessment  of 
the  cost  of  grading  streets  upon  the  lands  fronting  on  the  improve- 
ment, in  proportion  to  the  benefit  to  be  received  by  each  lot  or  parcel 
thereof — held,  that  the  legislature  intended  by  the  language  employed 
"  in  proportion  to  the  benefit  to  be  received,"  not  only  ratio  of  assess- 
ment, but  limitation  also,  and  by  implication  to  have  limited  the- 
assessment  to  the  amount  of  benefit.  It  is  a  necessary  implication 
from  the  language  of  the  provision,  that  the  assessment  must  be  con- 
fined to  those  whose  lands  are  benefited  by  the  improvement,  because 
the  ratio  is  based  on  the  benefit  received. 

2.  It  is  essential  to  the  validity  of  an  assessment  made  under  the  provis- 
ions of  this  charter,  that  it  affirmatively  and  unequivocally  appear- 
that  the  assessment  does  not  exceed  the  benefits. 


On  error  to  the  Supreme  Court. 

For  former  proceedings  in  this  cse,  see  ante  p.  137. 
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For  the  plaintiffs  in  error,  T.  M.  Moore. 
For  the  defendants  in  error,  J.  Vanatta. 


The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  writ  of  error  in  this  case  brings- 
up  for  review  the  judgment  of  the  Supreme  Court  upon  a 
certiorari  to  remove  an  assessment  against  the  land  of  the 
prosecutors,  in  the  village  of  Passaic,  for  part  of  the  cost  of 
grading  a  street  in  that  municipality.  The  assessment  was- 
levied  under  the  20th  section  of  the  charter  of  the  village, 
(Pamph.  L.,  1869,  p.  317,)  which  provides  for  the  assessment 
of  the  cost  of  such  work  upon  the  lands  fronting  on  the  im- 
provement, in  i^roportion  to  the  benefit  to  be  received  by 
each  lot  or  parcel  thereof.  The  Supreme  Court  set  aside  the 
assessment  on  the  ground  that  the  legislature  has  not  limited 
the  assessment,  in  such  cases,  to  the  actual  benefit,  but  in  pro- 
viding that  the  whole  expense  shall  be  as.sessed  on  the  land 
fronting  on  the  improvement,  in  proportion  to  the  benefits,, 
has  made  it  necessary  to  assess  the  whole  cost  on  that  land^ 
although  the  benefits  derived  by  the  property  from  the 
improvement  may  be  by  no  means  commensurate  with  the 
cost.  The  opinion  condemns  this  provision  as  being  in  con- 
travention of  the  right  of  the  land  owner,  as  recognized  and 
established  by  judicial  authority  in  this  state.  If,  indeed^ 
the  provision  will  bear  no  other  construction,  this  view  is 
undoubtedly  correct;  but  if  it  will  reasonably  admit  of  a 
construction  in  conformity  with  those  rights,  that  construc- 
tion should  be  adopted.  Courts  will  sustain  legislative  action 
attacked  on  the  ground  of  unconstitutionality,  unless  they  are 
fully  satisfied  of  its  invalidity,  and  such  a  construction  will 
be  given  to  it,  if  practicable,  as  will  give  it  effect.  The  pro- 
vision under  consideration  is  capable  of  such  a  construction^ 
for  it  must  be  presumed  that  the  legislature,  in  granting  the 
power  to  levy  and  enforce  the  assessment,  intended  to  protect 
and  not  to  violate  the  rights  above  referred  to.  It  must 
therefore  be  held  that  they  intended,  by  the   language  em- 
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jployed,  "  in  proportion  to  the  benefit  to  be  received,"  not  only 
ratio  of  assessment,  but  limitation  also,  and  by  implication  to 
have  limited  the  assessment  to  the  amount  of  benefit.  It  is 
41  necessary  implication,  from  the  language,  that  the  assess- 
ment must  be  confined  to  those  whose  lands  are  benefited  by 
the  improvement,  for  the  ratio  is  based  on  the  benefit  received. 
And,  therefore,  notwithstanding  the  language  of  the  act,  the 
legislature  manifestly  did  not  intend  to  authorize  indiscrimi- 
nate assessment  on  the  property  fronting  on  the  improvement. 
It  must  also  be  jiresumed  that  they  had  in  view,  the  plain 
•dictates  of  natural  and  constitutional  right,  and  therefore  in- 
tended that  such  as  Avere  benefited  should  not  be  assessed 
beyond  the  limit  established  by  natural  justice  and  the  funda- 
mental law.  Nor  does  the  fact,  that  the  act  is  silent  as  to  the 
mode  of  raising  any  deficiency  which  may  be  found  to  exist 
between  the  amount  of  the  cost  and  the  amount  justly  assessa- 
ble on  the  basis  of  benefits,  militate  agamst  this  construction, 
for  it  was  unnecessary  to  make  provision  for  such  deficiency. 
'The  cost  of  the  improvement  is  to  be  paid  out  of  the  munici- 
pal treasury,  and  the  municipality  is  to  be  reimbursed  by 
.assessment  uj)on  the  land  owners  whose  lands  front  on  the 
improvement,  if  the  extent  of  benefit  received  will  permit. 
If  not,  the  deficiency  is  to  be  raised  by  general  taxation,  as  in 
justice  it  ought  to  be.  The  construction  now  put  on  the  pro- 
vision under  consideration,  has  the  authority  of  judicial 
.sanction.  The  Chatham  Drainage  Case,  6  Vroom  497;  State, 
Graham,  pros.,  v.  Mayor,  &c.,  of  Paterson,  ante  p.  380 ; 
Canal  Bank  v.  3Iayor,  d'c,  of  Albany,  9  Wend.  244. 

The  act  must  be  construed  as  if  it  contained  an  express 
limitation  of  the  assessment  to  the  land  benefited  and  the 
further  limitation  of  the  amount  of  the  assessment  to  the 
benefit  received. 

It  follows  that  it  is  essential  to  the  validity  of  an  assess- 
ment under  this  provision  of  the  charter,  tliat  it  affirmatively 
4md  unequivocally  apjiear  that  the  assessment  does  not  exceed 
the  benefit.  The  intendment  made  in  favor  of  the  statute, 
will  not,  on  established  principle,  be  extended  to  the  report 
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of  the  assessment.  lu  this  ease,  it  does  not  appear  that  the  as- 
sessment made  upon  the  raih'oad  company  was  not  in  excess  of 
the  benefits.  It  may  be  remarked,  also,  that  the  only  evidence 
in  the  cause  on  the  subject  shows  that  the  laud  of  the  company 
was  in  nowise  benefited  by  the  improvement.  For  these  rea- 
sons, the  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — Chancellor,  Chief  Justice,  Knapp,. 
Van  Syckel,  Woodhull,  Dodd,  Green,  Lilly.     8. 

For  reversal — None. 

Cited  in  State,  Bogert  v.  Passaic,  9  Vr.  60;  State,  Simmons  v.  Passaic,  9' 
Vr.  63;  State  v.  Comm'rs,  9  Vr.  194;  Stale  v.  Han-ison,  10  Vr.  54;  In  re 
Pequest  Drainage,  10  Vr.  436;  State  v.  West  Orange,  10  Vr.  455;  Slate  v.. 
North  Bergen,  10  Vr.  695 ;  State  v.  Road  Comm'rs,  12  Vr.  88 ;  Dim£  Sav.. 
Ins.  V.  Hoboken,  13  Vr.  292;  Bogert  v.  Elizabeth,  12  C.  E.  Gr.  569;  Atwater- 
V.  West,  1  Slew.  366;  Jersey  City  v.  Lembeck,  4  Slew.  470;  Cleveland  v.  Essex 
P.  B.  B'd,  4  Slew.  473  ;  Smith  v.  Newark,  5  Slew.  4. 


J.  MANNING  CLAKKSON,  PLAINTIFF  IN  ERROR,  v.  JOHN 
CRUMMELL,  DEFENDANT  IN  ERROR. 

In  an  action  of  trespass  quare  clausum /regit  a  sheriff  pleaded  justification 
under  a  judgment  in  ejectment,  and  a  writ  of  habere  facias  possessionem 
thereon.  The  judgment  did  not  include  the  land  in  question.  Meld — 
that  the  oflBcer,  having  pleaded  the  judgment,  could  not  justify  under 
the  writ  alone. 


Error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  S.  B.  Ransom. 

For  the  defendant  in  error,  G.  Betry. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  writ  of  error  in  this  case  brings 
up  a  judgment  of  the  Supreme  Court,  rendered  upon  a  writ 
of  error  to  the  Middlesex  Circuit  Court.  The  action  was 
trespass  quare  clausum  f regit,  and  was  brought  against  Clark- 
son,  the  plaintiff  in  error,  for  turning  Crummell,  the  defend- 
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ant  in  error,  out  of  possession  of  a  liouse  and  lot  of  land.  It 
iippears  that  at  the  time  of  the  ejectment  the  latter  was  in 
possession  of  certain  land  in  the  county  of  Middlesex,  laid 
down  on  a  map  referred  to  in  the  proceedings  as  lots  fifty-two 
and  fifty-three,  and  also  of  the  land  laid  down  on  that  map 
as  Monroe  street,  adjoining  one  of  those  lots.  His  dwelling- 
house  was  on  the  land  laid  down  on  the  map  as  Monroe  street. 
Clarkson  was  sheriff  of  Middlesex,  and  as  such  ejected  Crum- 
mell under  a  Ma-it  of  habere  facias  possessionem,  which  had 
been  delivered  to  him,  and  which  had  been  issued  in  an  action 
•of  ejectment,  in  which  Crummell  was  defendant  and  Ann  M. 
Lynch  was  plaintiff.  The  defendant  in  the  trespass  suit 
pleaded  five  pleas.  The  first  was  the  general  issue  and  the 
others  justification.  The  second  and  fourth  pleas  justified  on 
the  ground  of  freehold  in  Mrs.  Lynch,  the  judgment  in  eject- 
ment and  the  writ  for  possession.  The  third  and  fifth  set  up 
the  freehold  and  that  Clarkson  acted  as  the  servant  of  Mrs. 
Lynch.  Crummell  replied  traversing  the  freehold  and  the 
judgment.  The  recovery  by  the  judgment  was  of  "  lots  fifty- 
two  and  fifty-three,  extending  all  the  way  through  to  the  full 
depth  of  the  tract  claimed  to  Fitch  street  on  the  map."  These 
lots  adjoined  each  other  and  together  were  bounded  on  the 
east  by  the  laud  laid  down  on  the  map  as  Monroe  street ;  on 
the  south  by  Fitch  street ;  on  the  north  by  Railway  avenue, 
and  on  the  west  by  land  in  possession  of  Crummell.  The  land 
on  the  east  side  of  the  land  laid  down  as  Monroe  street  w^as 
in  possession  of  Mrs.  Lynch.  The  writ  of  habere  facias  pos- 
sessionem described  the  premises  as  "  a  tract  of  land  with  the 
appurtenances,  situate  in  the  township  of  Woodbridge,  in 
the  county  of  Middlesex,  being  lots  number  fifty-two  and 
fifty-three,  extending  all  the  way  through  to  the  full  depth 
of  the  tract  claimed  by  the  plaintiff,  in  her  declaration, 
to  Fitch  street  on  a  certain  map  of  said  premises;  being 
bounded  on  the  northerly  side  by  a  certain  road  or  street 
called  Rahway  avenue,  on  the  easterly  side  by  land  in  the 
possession  of  the  said  Ann  M.  Lynch,  on  the  southerly  side 
by  a  certain  street  called  Fitch  street,  and  on  the  westerly 
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side  by  lands  in  the  possession  of  the  said  John  Crummell." 
Under  this  writ  Clarkson  ejected  Crummell  not  only  from 
lots  fifty-two  and  fifty-three,  but  from  the  land  adjoining  the 
former,  and  laid  down  on  the  map  as  Monroe  street,  on  which 
■CrummelFs  house  was.  The  last  mentioned  land  had  never 
been  used  by,  nor  opened  to  the  public  as  a  street.  The 
judge  charged  the  jury  that  Clarkson,  under  the  writ,  could 
not  go  beyond  the  lines  of  the  lots  as  laid  down  on  the  map, 
and  that,  therefore,  his  act  in  dispossessing  Crummell  of  the 
land  laid  down  on  the  map  as  Monroe  street,  was  illegal  and 
tortious.  On  the  trial  no  evidence  was  offered  under  the 
third  and  fifth  pleas.  Clarkson  insists  that,  in  delivering 
possession  of  the  land  laid  down  as  a  street,  he  was  protected 
by  the  writ  which  he  claims  commanded  him  by  its  description 
of  the  premises  to  give  possession  of  that  laud,  as  well  as  the 
land  within  the  lines  of  the  lots.  But  under  the  state  of  the 
pleadings  he  could  not  have  justified  by  the  command  of  the 
writ  alone.  Had  he  seen  fit  to  do  so  he  might  have  relied 
on  the  process  alone  for  his  justification.  Button  v.  Cole,  1 
Salk.  408 ;  Moravia  v.  Sloper,  Willes  30 ;  Addison  on  Torts 
658.  But  he  pleaded  the  judgment  as  well  as  the  writ,  and 
he  was,  therefore  bound  to  establish  his  justification  under 
the  judgment.  Phillips  v.  Biron,  1  8tr.  509  ;  Smith  v.  Bou- 
chier,  2  8tr,  993;  Middleton  v.  Price,  Id.  1184;  Addison  on 
Torts  658.  That  he  could  not  do,  because  the  judgment  was 
for  the  lots  alone.  The  question,  whether  an  officer,  who  has 
thus  pleaded,  may  be  permitted  to  justify  under  the  writ 
alone,  was  ruled  in  Phillips  v.  Biron.  There  the  plaintiff 
(Biron)  in  a  ca.  sa.  and  the  officer  who  served  it  were  sued 
together  for  trespass  and  false  imprisonment,  and  pleaded 
jointly  a  judgment  against  Phillips,  which,  it  appears,  had 
been  subsequently  set  aside  by  the  court,  but  before  it  M'as 
set  aside  the  ca.  sa.  was  issued  under  which  Biron  and  the 
officer  justified.  It  was  held  that  the  officer,  by  joining  in 
the  same  plea  with  Biron,  had  forfeited  his  defence  under  the 
writ  alone.  And  it  appears  to  have  been  deliberately  con- 
sidered, in  that  case,  whether   the  court   might  not,  on  the 


544       COURT  OF  ERRORS  AND  APPEALS. 

Hoagland  v.  Todd  &  Rafferty. 

pleadings,  separate  the  officer  from  Biron,  seeing  that  the 
former  was  justified  in  what  he  had  done,  and  the  court 
adjudged  that  it  could  not  do  so. 

The  plaintiif  in  error,  therefore,  having  justified  under  the 
judgment,  and  the  judgment  being  no  authority  for  the 
delivery  of  possession  of  any  of  the  land  laid  down  on  the 
map  as  Monroe  street,  from  which  he  ejected  the  defendant 
in  error,  his  action  in  that  respect  was  illegal  and  tortious,  as 
charged  by  the  judge.  The  judgment  of  the  Supreme  Court 
ought  therefore  to  be  affirmed. 

For  affirmance — The  Chancellor,  Dalrimple,  Depue, 
ScuDDER,  Van  Syckel,  Lathrop,  Dodd,  Green,  Lilly,. 
Clement,  Wales.     11. 

For  reversal — ^None. 


THEODORE   F.   HOAGLAND   ET  AL.  v.   JOSEPH  TODD  AND 
PHILIP  RAFFERTY,  PARTNERS,  &c. 

1.  A  sheriff  cannot  be  amerced  for  a  failure  to  return  an  execution  and 
file  an  inventory  on  or  before  the  return  day  of  the  writ.  Nor  for  re- 
fusing to  grant  an  adjournment  of  his  sale. 

2.  But  he  may  be  amerced  for  neglecting  to  execute  his  writ,  and  any 
misconduct  which  substantially  deprives  the  party  of  the  substantial 
benefit  of  such  writ  is  such  neglect. 

3.  Held — the  sheriff  was  properly  amerced,  because,  after  levy,  he  per- 
mitted the  defendant  in  execution,  being  a  store-keeper,  to  continue 
selling  the  goods  taken  in  execution. 


On  error  to  the  Supreme  Court. 

For  former  proceedings  in  this  case,  see  7  Vroom  352. 

For  the  plaintiffs  in  error,  J.  Vanatta. 

For  the  defendants  in  error,  A.  V.  Van  Fleet. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  was  a  motion,  made  to 
the  Supreme  Court,  to  amerce  a  sheriff,  by  force  of  the  22d 
section  of  the  act  relating  to  such  office,  which  is  in  the 
following  words,  viz.  :  "  If  any  sheriif  or  coroner  shall 
neglect  or  refuse  to  execute  any  WTit  of  execution  to  him 
directed,  and  which  hath  or  shall  come  to  his  hands,  or, 
where  the  execution  shall  be  by  ^m /acias,  shall  neglect  to 
file  a  just  and  true  inventory  of  the  goods  and  chattels,  lands 
and  tenements,  so  taken  in  execution,  unless  such  sheriff  or 
coroner  return  that  he  hath  levied  to  the  value  of  the  debt  or 
damages  and  costs,  or  shall  voluntarily  or  negligently  omit, 
for  the  space  of  two  months,  rendering  to  the  plaintiff  or 
plaintiffs,  &c.,  the  money  which  he  shall  have  received  from 
the  sale  of  the  estate,  real  and  personal,  of  the  defendant,  or 
otherwise,  he  shall  be  amerced  in  the  value  of  the  debt  or 
damages  and  costs,  to  and  for  the  use  of  the  said  plaintiff,"  &c.* 

The  first  cause  assigned  for  bringing  the  officer  within 
the  penal  infliction  of  this  act  is,  that  he  refused  to  adjourn 
the  sale  at  the  request  of  the  plaintiffs,  and  thereby  brought 
about  a  sacrifice  of  the  property  under  levy. 

The  property  in  question  was  under  execution  by  virtue  of 
two  writs  in  the  hands  of  the  officer,  and  was  duly  adver- 
tised for  sale  under  both  of  these  precepts — the  plaintiffs* 
execution  being  one  of  them,  and  the  younger  of  the  two. 
The  sheriff,  therefore,  was  under  no  legal  obligation  to  adjourn 
the  sale  at  the  instance  of  the  plaintiffs,  it  being  a  matter 
clearly  confided  to  his  discretion.  He  was  bound  to  consider 
the  interests  of  all  the  paities  connected  with  the  affiiir,  and 
from  all  the  facts,  taken  in  this  view,  to  decide  what  was 
proper  to  be  done.  Sometimes,  in  such  matters,  the  claims 
of  the  parties  are  so  conflicting,  and  the  justice  of  such  claims 
is  so  nearly  balanced,  that  it  becomes  difficult  to  say  whether 
the  sale  should  be  postponed  or  not.-  The  decision  of  the 
question,  therefore,  the  law  has,  almost  of  necessity,  left  with 
the  officer  executing  the  writ.     It  is  a  power  confided  to  his 

*Jiev.,p.  1102,  ?  22. 
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discretion — an  authority  which,  like  all  other  functions  with 
which  he  is  clothed,  is  to  be  fairly  and  honestly  exercised, 
so  as  to  promote  and  protect  the  interests  and  rights  of  all 
persons  concerned.  That  the  officer,  for  an  improper  use  of 
this  authority,  in  an  extreme  case  of  fraud,  or  of  a  wanton 
disregard  of  the  rights  of  a  party,  may  be  responsible  for  the 
injury,  is  highly  probable.  But  he  cannot  be  amerced  for 
an  alleged  abuse  in  the  exercise  of  this  discretionary  power. 
Such  misconduct  does  not  fall  within  either  of  the  three  classes 
of  wrongs  enumerated  in  the  st^itute.  The  eifort  on  the  argu- 
ment was  to  identify  it  with  the  oiFence  specified  in  the  act  of 
neglecting  or  refusing  to  execute  the  writ.  But  these  words 
will  not  bear  such  an  interpretation.  They  do  not  embrace, 
if  the  widest  practicable  signification  be  given  to  them,  all 
acts  of  official  misconduct  in  the  execution  of  the  writ.  To 
refuse  an  adjournment,  is  not  either  a  refusal  or  a  neglect  to 
execute  the  writ.  The  language  is  clear,  and  it  includes  the 
class  of  offences  in  question  ;  but  if  the  language  was  of 
doubtful  meaning,  it  is  not  probable  that  a  different  result 
would  follow.  It  could  hardly  be  supposed  that  it  was  the 
design  to  have  such  difficult  questions  of  fact  as  alleged  frauds 
in  the  exercise  of  the  discretion  to  grant  or  refuse  adjourn- 
ment of  sales,  to  be  investigated  and  decided  in  this  summary 
mode. 

Nor  do  I  think  the  second  impeachment  of  the  conduct  of 
this  officer  is  well  founded.  The  reason  for  this  conclusion 
is,  that  the  evidence  does  not  sustain  the  inculpation,  which 
was  the  officer's  neglect  to  file  an  inventory.  It  is  a  part  of 
the  admissions  forming  the  case,  that  the  execution  in  ques- 
tion had  not  been  returned.  Until  this  is  done,  there  is  no 
rule  of  law  requiring  the  officer  to  file  an  inventory.  The 
statute  does  not  prescribe  the  time  for  doing  this  act,  and  the 
obligation  consequently  is  left  to  be  regulated  by  the  time  of 
the  return  of  the  writ,  to  which  it  is  a  mere  appendage.  The 
non-return  of  the  writ,  as  has  been  already  held  in  this  state, 
is  not  ground  for  an  amercement.  Waterman  v.  Merrell,  4 
Vroom  378  ;  Bitter  v.  Mcrscles,  4  Zah.  G27.  The  officer  is 
liable  to  an  action  for  a  failure  to  return  his  writ  in  accord- 
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ance  with  its  command,  or  by  rule  of  court,  he  can  be  com- 
pelled to  perform  his  duty  in  this  respect ;  and  upon  making 
such  return,  he  renders  himself  liable  to  amercement,  unless 
he  accompanies  it  with  an  inventory,  save  when,  as  the  statute 
directs,  he  returns  that  he  hath  levied  "  to  the  value  of  the 
debt,  or  damages  and  costs."  If,  therefore,  the  plaintiffs  in 
this  case,  wanted  an  inventory,  they  should  have  ruled  the 
sheriff  to  make  a  return  to  his  writ.  Upon  the  argument 
before  us,  it  was  agreed  by  counsel  on  both  sides,  that  the  writ 
and  return,  which  are  alluded  to  in  the  opinion  read  in  the 
Supreme  Court,  are  not  to  be  regarded  as  being  in  the  case ; 
they,  therefore,  have  not  been  considered  by  this  court.  All 
that  appears,  on  this  head,  to  have  been  neglected  by  the 
officer,  was,  to  return  his  execution,  with  a  proper  inventory, 
•on  or  before  the  return  day  mentioned  in  the  writ.  As  already 
stated,  this  does  not  subject  the  sheriff"  to  the  penalty  de- 
nounced in  the  section  in  question. 

The  third  and  last  complaint  against  the  proceedings  of  the 
sheriff"  is,  that  he  permitted,  after  the  receipt  of  the  com- 
plainant's execution,  the  goods  levied  on,  to  remain  in  the 
jiossession  of  the  defendants  in  execution,  with  the  knowledge 
■that  they  were  selling  such  goods  in  their  store,  in  the  usual 
way. 

The  inquiry  arises  :  Was  this  a  neglect  to  execute  the  writ, 
within  the  meaning  of  the  statute? 

I  have  already  said,  tliat  in  my  opinion,  it  is  not  every 
failure  to  perform  his  duty,  on  the  part  of  the  sheriff",  in  the 
execution  of  the^e>*i  facias,  that  will  constitute  this  statutory 
off"ence.  If  the  officer  should  fail  from  carelessness  or  over- 
sight, to  levy  upon,  or  to  sell,  a  few  articles  of  small  value, 
it  would  be  absurd  to  say  that  such  omission  is  the  miscon- 
duct at  which  the  penalty  of  the  act  is  aimed.  And  on  the 
other  hand,  it  would  be  equally  irrational  to  maintain,  that 
the  levying  upon,  or  sale,  of  a  few  articles  out  of  many,  would 
be  such  a  compliance  with  his  duty  as  would  exempt  him 
from  such  penalty.  The  true  ground  is  that  lying  between 
these  extremes.     If  the  neglect  of  the  officer  has  been  such  as 
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to  dej)rive  the  party  complaining  of  the  substantial  benefit  to 
which  he  was  entitled  and  which,  but  for  such  neglect,  he 
would  have  obtained  by  means  of  his  execution,  then,  within 
the  statutory  sense,  there  has  been  a  neglect  to  execute  the 
writ.  It  does  not  seem  to  nie  that  a  more  definite  criterion 
than  this  can  be  adopted  ;  the  materiality  of  the  neglect  must 
be  passed  upon  as  the  cases  arise.  We  have  no  light,  on  this 
particidar  point,  from  the  cases,  although  the  section  is  an  old 
one,  having  been  passed  as  early  as  1788.  It  is  to  be  found 
in  Patersou's  Laws,  as  it  now  exists.  Pat.  204,  §  22.  The 
eai'ly  decisions  touching  the  analogous  duty  of  filing  an  in- 
ventory ajjpear,  however,  to  have  been  made  in  the  spirit  of 
the  rule  above  propounded.  In  Watson  v.  Hoel,  reported  ia 
Coxe  136,  the  inventory  filed  by  the  sheriif,  recited  a  levy 
upon  a  few  specified  articles,  and  concluded  with  a  general 
statement  that  a  levy  had  been  made  "  upon  all  the  house- 
hold goods,"  &c.  The  sheritf,  in  this  instance,  was  amerced,, 
and  justly,  as  it  was  obvious  that  the  plaintiff  in  execution,, 
by  the  breach  of  duty  of  the  officer,  was  deprived  of  the  sub- 
stantial right  which  the  law  gave  him.  But  there  can  be  no 
doubt  that  if  there  had  been  a  detailed  enumeration  of  most 
of  the  articles  levied  on,  and  the  defect  had  consisted  of  a 
descriptive  aggregation  of  a  few  articles  of  but  little  import- 
ance, the  decision  would  have  been  the  other  way.  In  the 
latter  event,  the  party  would  have  got  all,  in  substance,  that 
he  was,  in  law,  entitled  to,  and  would  have  had  no  just 
ground  of  complaint. 

In  view  of  the  rule  thus  defined,  did  this  officer  neglect, 
to  execute  this  wa'it,  so  far  as  the  rights  of  these  plaintiffs  ^vere 
concerned  ?  The  Supreme  Court  have  answered  this  inquiry 
in  the  affirmative,  and  I  agree  in  that  conclusion.  It  was  a 
plain  breach  of  duty  in  the  officer  to  allow  sales  to  be  made 
by  the  defendants  in  execution,  after  he  had  the  goods  under 
levy.  This  was  continued  for  over  a  month  and  a  half,  with, 
the  knowledge  of  the  officer.  During  this  period  he  aj^plied^ 
more  than  once,  for  the  proceeds  of  these  sales,  and  although 
he  failed  to  get  any  part  of  the  moneys,  he  permitted  this 
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state  of  affairs  to  continue.  There  is  no  way  of  ascertaining 
to  what  these  sales  amounted.  The  evidence  on  the  subject 
is  altogether  loose  and  unreliable ;  but  that  the  amount  was 
considerable,  there  can  be  no  doubt.  If  the  property  thus 
unlawfully  abstracted  had  been  properly  applied  on  the  first 
execution,  it  is  probable  that  these  plaintiffs,  by  using  reason- 
able exertions,  might  have  made  the  residue  of  the  things 
levied  on  bring  a  price  that  would  have  satisfied  their  own 
claim.  At  all  events,  the  proofs  seem  to  show  that  here  was 
a  gross  breach  of  duty,  which  was  attended  %vith  consequences, 
the  natural  operation  of  which  was  to  deprive  the  plaintiffs 
of  any  fair  chance  to  realize  their  claim  by  force  of  these 
proceedings,  and  on  this  account,  it  seems  to  me,  it  was  rightly 
held  that,  so  far  as  the  plaintiffs  were  concerned,  there  was  a 
neglect  to  execute  this  writ. 

I  think  the  judgment  should  be  affirmed. 

Fcyr  affirmance — The  Chancellor,  Chief  Justice,  Dal- 
RiMPLE,  Knapp,  Van  Syckel,  Clement,  Dodd,  Geeen, 
IjAthrop,  Lilly.     10. 

For  reversal — None. 

Cited  in  Disston  v.  Strauck,  13  Vr.  547;  Force  v.  Gardner,  14  Vr.  418; 
White  V.  Rocka/ellar,  16  Vr.  301. 


DAVID  K.  CRAIG,  PLAINTIFF  IN  ERROR,  v.  WILLIAM  K. 
SMITH,  DEFENDANT  IN  ERROR. 

1.  To  entitle  the  workman,  or  materialman,  to  an  action  against  the 
owner,  under  the  3d  section  of  the  mechanics'  lien  law,  {Nix.  Dig. 
572,)*  and  the  2d  section  of  the  supplement  thereto,  of  March  14th, 
1863,  (Nix.  Dig.  581,)  there  must  be  a  debt  due  from  the  owner  to  the 
contractor  at  the  time  the  notice  required  by  the  statute  is  given. 

"2.  If.  before  that  time,  the  debt  has  been  legally  assigned,  so  that  the 
contractor  has  no  control  over  or  right  of  action  for  it,  a  notice  given 
to  the  owner  by  the  workman  or  materialman  will  create  no  obliga- 
tion under  the  statute  as  against  the  owner. 


On  writ  of  error  to  Somerset  Circuit  Court. 
*Eev.,  p.  668,  §  3. 


550       COURT  OF  ERRORS  AND  APPEALS. 

Craig  V.  Smith. 
For  the  plaintiff  in  error,  Alvah  A.  Clark. 
For  the  defendant  in  error,  James  J.  Bergen. 

The  opinion  of  the  court  was  delivered  by 

Daleimple,  J.  It  is  sought  to  maintain  this  action  on  the 
3d  section  of  the  mechanics'  lien  law,  (Nix.  Dig.  572,)*  and 
the  2d  section  of  the  supplement  thereto,  of  March  14th,  1863, 
(Nix.  Dig.  581.)  The  plaintiff  furnished  materials,  at  the 
request  and  on  the  credit  of  the  contractor,  for  the  erection  of 
defendant's  dwelling-house.  The  contractor  failing  to  pay  for 
these  materials  after  demand,  the  plaintiff  gave  the  defendant 
the  notice  required  by  the  statute,  and,  thereupon,  brought 
this  action.  It  is  admitted  that  the  defendant  was  satisfied 
of  the  indebtedness  of  the  contractor  to  the  plaintiff,  that  the 
notice  was  in  due  and  proper  form,  and  that  an  amount, 
sufficient  to  liquidate  the  plaintiff's  claim,  remained  due  and 
owing  on  the  contract  between  the  contractor  and  defendant. 
The  defence  is  put  upon  the  single  ground  that,  prior  to 
giving  the  notice,  the  contractor  had  made  an  assignment 
under  the  statute  for  the  equal  benefit  of  his  creditors.  The 
sections  of  the  lien  law,  on  which  the  present  action  is  based, 
do  not  give  the  workman  or  materialman  any  lien  upon  the 
moneys  due,  or  to  become  due,  to  the  contractor  from  the  owner. 
Until  notice  is  given,  the  contractor  is  left  at  full  liberty  to 
dispose  of  the  moneys  secured  to  him  by  the  contract  as  he 
sees  fit.  The  right  of  the  workman  or  materialman  does  not 
attach  until  notice  is  given.  If,  when  the  notice  comes,  there 
is  nothing  due  the  contractor,  the  predicament  contemplated 
by  the  statute  does  not  exist.  If  the  owner  is  not  then  the 
debtor  of  the  contractor,  but  of  some  third  person,  to  whom 
the  debt  has  been  legally  assigned,  he  cannot,  as  required  by 
the  statute,  retain  the  amount  due  and  claimed  out  of  the 
amount  owing  to  the  contractor,  for  the  simple  reason  that 
he  does  not  owe  the  contractor.  I,  therefore,  hold  that  to 
entitle  the  workman  or  materialman  to  an  action  against  the 
owner,  under  the  statute  referred  to,  there  must  be  a  debt  due 

*Bev.,  p.  668,  §  3. 
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from  the  owner  to  the  contractor  at  the  time  the  notice  is 
given,  and  that,  if  before  that  time  the  debt  has  been  legally 
assigned,  so  that  the  contractor  has  no  control  over  or  right 
of  action  for  it,  a  notice  given  to  the  owner  by  the  workman 
or  materialman  will  create  no  obligation  under  the  statute  as 
against  the  owner.  On  the  argument  of  the  case  in  this 
court  the  plaintiff's  counsel  contended  that  the  workman  and 
materialman  had  a  lien,  or  quasi  lien,  upon  the  contract 
price  stipulated  to  be  paid  by  the  owner  to  the  contractor, 
and  that  an  assignment  of  the  debt  took  it  subject  to  such 
lien.  If  this  were  so,  the  more  appropriate  remedy  would 
seem  to  be  a  proceeding  in  nature  of  a  suit  in  rem,  to  enforce 
the  lien  upon  the  debt,  which  the  assignee  could  only  take 
cum  onere.  I  have,  however,  already  said  that  the  statute 
gives  no  such  lien,  but  simply  confers  upon  the  workman  or 
materialman  the  right,  by  notice  to  stay,  for  his  benefit,  in 
the  hands  of  the  owner,  moneys  due  from  him  to  the  con- 
tractor. In  these  moneys,  even  after  notice,  the  workman  or 
materialman  has  no  right  or  interest  beyond  the  amount  due 
from  the  contractor  to  him.  At  the  time  the  plaintiff  in  this 
case  gave  the  notice,  the  defendant  not  being  indebted  to  the 
contractor,  nor  subject  to  be  sued  by  him,  but  the  debt  then 
belonging  to  another  by  bona  fide  assignment,  the  court  below 
correctly  held  that  the  plaintiff  was  not  entitled  to  recover. 

The  result,  therefore,  is,  that  the  judgment  below  must  be 
affirmed,  with  costs. 

Fm-  affirmance — The  Chancellor,  Chief  Justice,  Dal- 
EiMPLE,  Knapp,  Van  Syckel,  Dodd,  Green,  Lilly, 
Wales.     9. 

For  reversal — None. 


Cited  in  Reeve  v.  Elmendorf,  9  Vr.  126;  Wightman  v.  Brenner,  11  C.  E. 
Gr.  491 ;  Burnett  v.  Jersey  City,  4  Stew.  351 ;  Shannon  v.  Hoboken,  10  Stew. 
127. 
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LOKD  V.  BROOKFIELD. 

1.  The  act  of  1871,  (Revision,  Evidence,  §  16,)  which  provides  that,  in 
actions  in  courts  of  law,  upon  instruments  under  seal,  the  defendant 
may  plead  and  set  up  as  a  defence  therein,  fraud  in  the  consideration 
of  the  contract  as  fully,  and  to  all  intents  and  purposes,  as  if  such  in- 
strument were  not  under  seal,  puts  contracts  under  seal  on  an  equality 
with  contracts  by  parol,  with  respect  to  pleading  and  evidence,  where 
there  has  been  fraud  in  the  consideration. 

2.  In  an  action  on  an  instrument  under  seal,  if  the  contract  is  still  execu- 
tory, or  has  been  rescinded  before  suit  brought,  or  the  consideration 
has  entirely  failed,  the  defence  of  fraud  in  the  consideration,  should 
be  pleaded  in  bar ;  but  where  the  contract,  having  been  executed,  has 
not  been  rescinded,  and  the  consideration  has  not  entirely  failed,  such 
defence  cannot  be  pleaded  in  bar — it  can  only  be  used  at  the  trial 
to  reduce  the  amount  of  the  plaintifl's  recovery. 

3.  Every  plea  ple.ided  in  bar  of  the  whole  action,  goes  to  the  merits  of 
the  case,  and  denies  that  the  plaintiff  has  any  cause  of  action.  It 
must  contain  a  direct  and  positive  answer  to  the  declaration,  so  as  to 
bar  the  action,  if  true  in  fact. 


Ou  error  to  the  Supreme  Court. 

Eor  the  plaintiff  in  error,  Jos.  Coult. 

For  the  defendant  in  error,  G.  W.  Forsyth. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  action  is  in  debt  on  a  common  money 
bond,  in  the  penal  sum  of  $3100,  conditioned  for  the  payment 
of  $1550,  made  by  Lord  to  one  Benjamin  Sire,  and  by  him 
assigned  to  Brookfield. 

The  defendant  below  pleaded  in  bar  of  the  action,  that  the 
said  bond  was  obtained  from  him  by  said  Sire  by  fraud,  covin, 
and  misrepresentation.  The  particulars  of  the  fraud  are  stated 
in  the  plea  as  follows :  That  the  defendant  purchased  of  Sire 
a  tract  of  land  in  the  county  of  Morris,  for  the  sum  of  $6000, 
in  part  payment  of  which  the  said  bond  was  given ;  that,  in 
order  to  induce  him  to  make  the  purchose.  Sire  falsely  and 


MARCH  TERM,  1875.  553 

Lord  V.  Brookfield. 

fraudulently  represented  that  the  land  was  worth  $6000; 
that  he  had  been  oiFered  for  it,  a  short  time  before,  the  sum 
of  $4000  in  cash,  which  he  had  refused  to  take  for  it ;  and 
that  the  land  was  all  good,  dry  ground,  covered  with  a  large 
■quantity  of  timber ;  that  the  defendant,  believing  said  repre- 
sentations to  be  true,  was  induced  thereby  to  become  the  pur- 
chaser. The  averment  in  the  plea  is,  that  the  land  was  not 
worth  $6000,  but  Mas  worth  less  than  |1000 ;  that  it  was  not 
all  good,  dry  ground,  covered  with  timber,  but,  on  the  con- 
trary, was,  all  but  five  acres  thereof,  wet  and  marshy  ground, 
and  had  no  timber,  whatever,  on  it. 

Replications  were  filed  to  this  plea,  which  were  demurred 
to.  The  Supreme  Court  adjudged  the  demurrer  against  the 
plaintiff  in  error,  on  the  ground  that  the  matter  contained  in 
his  plea  was  not  a  defence  to  the  action.  On  this  judgment 
the  present  writ  of  error  was  brought. 

The  defence  sought  to  be  made  by  the  plea  is,  fraud  in  the 
-consideration  of  an  executed  contract  under  seal,  where  the 
•defendant  has  received  a  benefit  from  the  contract.  Before 
the  passage  of  the  act  of  1871,  the  defence,  under  such  circum- 
stances, could  not  be  made.  Rogers  v.  Colt,  1  Zab.  19 ;  S.  C, 
lb.  704 ;  Stryker  v.  VanderbUt,  1  Dutcher  482. 

The  reliance  for  the  maintenance  of  this  pleading  is  on  the 
act  of  1871.  It  provides  that,  in  actions  in  courts  of  law 
upon  instruments  in  writing  under  seal,  the  defendant  may 
plead  and  set  up  as  a  defence  therein,  fraud  in  the  considera- 
tion of  the  contract,  as  fully,  and  to  all  intents  and  purposes, 
as  if  such  instrument  were  not  under  seal.  Acts,  1871,  p.  8; 
Revision  of  1874,  Title  Evidence,  §  16. 

The  effect  of  this  statute  is  to  put  contracts  under  seal  upon 
the  same  footing  as  parol  contracts,  with  respect  to  the  defence 
of  fraud  in  the  consideration.  But  will  this  construction 
support  this  plea? 

The  plea  is  in  bar  of  the  action.  It  commences,  actio  non, 
.and  concludes  with  a  prayer  of  judgment,  if  the  plaintiff  ought 
to  have  or  maintain  his  action  against  him,  &c.  Every  jilea 
pleaded  in  bar  of  the  whole  action  goes  to  the  merits  of  the 
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case,  and  denies  that  the  plaintiff  has  any  cause  of  action.. 
It  must  contain  a  direct  and  positive  answer  to  the  declara- 
tion, so  as  to  bar  the  action,  if  true  in  fact.  1  Chitty's  PI, 
469  ;  1  Saiid.  299  C,  note  h. 

If  the  contract  sued  on  in  the  present  case  were  in  parol,, 
the  facts  set  out  in  the  plea  would  not  be  a  complete  defence 
to  the  action.  The  defendant  has  received  part  of  the  consid- 
eration of  his  contract  to  purchase  in  the  conveyance  of  the 
land,  which  is  admitted  to  be  of  some  value.  The  injury  he 
has  sustained  by  the  fraud  practiced  on  him,  is  one  to  be  com- 
pensated for  in  damages,  and  the  loss  he  has  sustained  thereby 
might,  in  the  action  for  the  consideration  money,  be  used  for 
the  purpose  of  reducing  the  amount  to  be  recovered,  but 
would  not  bar  the  action. 

The  statute  was  not  designed  to  subvert  the  established  and 
fundamental  principles  on  which  the  system  of  pleading  is 
based.  Its  object  was  to  place  contracts  under  seal  on  an. 
equality  with  contracts  by  parol,  with  respect  to  pleading  and 
evidence,  where  there  has  been  fraud  in  the  consideration  on> 
which  they  are  founded.  In  that  single  instance,  and  for  that 
purpose,  the  statute  has  abolished  the  peculiar  immunities 
which  belonged  to  contracts  under  seal. 

In  every  case,  what  manner  of  defence  may  be  made  under 
the  statute,  will  be  determined  by  the  circumstances  of  the 
case  and  the  situation  of  the  defendant  in  reference  to  the 
subject  matter  of  the  litigation.  If  the  contract  is  still  execu- 
tory, or  if  it  has  been  executed  and  has  been  rescinded  before 
suit  brought,  or  the  consideration  has  entirely  failed  so  that 
the  defendant  has  no  benefit  whatever  from  the  contract,  the 
defence  may  be  pleaded  in  bar.  In  that  condition  of  affairs, 
the  defence  going  to  the  entire  cause  of  action  should  be  put 
upon  the  record  by  a  plea  in  bar.  But  where  the  contract 
having  been  executed  has  not  been  rescinded  and  the  consid- 
eration has  not  entirely  failed,  the  defence  is  only  a  partial 
defence  and  will  not  bar  the  action,  In  that  event,  it  cannot 
be  pleaded  in  bar,  and  can  only  be  used  at  the  trial  to  reduce 
the  amount  of  the  plaintiff's  recovery. 
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We  were  referred  on  the 'argument  to  the  decisions  of  the 
courts  of  New  York,  construing  a  statute  which  makes  a  seal 
only  presumptive  evidence  of  a  consideration,  liable  to  be 
rebutted,  as  if  such  instrument  was  not  sealed. 

Talmadge  v.  Wallace,  25  Wend.  107,  decided  upon  that 
statute,  is  quite  in  point  with  the  present  case.  The  action 
was  on  a  bond  given  in  part  payment  of  the  consideration  of 
a  conveyance  of  land,  with  covenants  of  seizin  in  fee,  and  that 
the  grantor  had  good  right  to  grant  and  convey.  The  defend- 
ant pleaded  in  bar  that  the  plaintiif  was  not  lawfully  seized 
in  fee,  and  had  not  good  right,  &c.,  and  averred  that,  there- 
fore, the  consideration  of  the  bond  had  wholly  failed.  On 
demurrer,  the  plea  was  adjudged  bad,  for  the  reason  that  it 
did  not  aver  an  eviction,  or  that  the  plaintiff  had  no  estate  or 
interest  whatever  in  the  premises.  Chancellor  Walworth,  in 
affirming  the  judgment  of  the  court  below,  says :  "  If  there 
is  a  total  want  of  consideration,  the  defendant  may  either 
plead  that  defence  or  give  it  in  evidence,  under  a  notice  upon 
a  plea,  denying  the  execution  of  the  instrument  declared  on. 
A  partial  failure  of  consideration,  however,  cannot  be  pleaded 
in  bar  under  these  statutory  provisions,  for  the  presumption 
of  a  sufficient  consideration  can  only  be  rebutted  in  the  same 
manner  and  to  the  same  extent  as  if  the  instrument  declared 
on,  was  not  sealed.  *  *  *  In  the  present  case,  the  con- 
sideration of  this  bond  had  not  wholly  failed,  if  the  defendant 
acquired  any  estate  or  interest  whatever  in  the  premises,  or 
in  any  part  thereof,  or  any  benefit  by  virtue  of  the  convey- 
ance. The  defendant,  therefore,  instead  of  pleading  in  bar  of 
the  action,  should  have  pleaded  the  general  issue  of  non  est 
factum,  and  given  notice  with  such  plea  of  the  partial  failure 
of  title,  for  the  purpose  of  reducing  the  amount  to  be  recovered 
on  the  bond." 

The  later  case  of  Van  Epps  v.  Harrison,  5  Hill  63,  is  still 
more  in  point.  The  action  there  was  also  on  a  bond  given 
for  a  conveyance  of  land.  The  defendant  pleaded  non  est 
factum,  with  notice  of  special  matter,  and  offered  to  prove,  in 
bar  of  the  action,  that  he  was  induced  to  become  the  pur- 
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-chaser  by  false  and  fraudulent  representations  as  to  the  situa- 
tion of  the  land  and  its  condition.  The  court  held  that  where 
a  contract  of  sale  has  been  fully  executed  by  the  vendor,  no 
fraud  on  his  part  in  making  it,  can  operate  as  a  complete  bar 
to  an  action  for  the  price,  unless  the  thing  sold  was  absolutely 
worthless,  or  the  vendee  has  returned  or  reconveyed  the 
property  on  discovering  the  fraud ;  and  that  the  only  relief  of 
the  defendant  was  in  reduction  of  the  amount  to  be  recovered, 
by  way  of  recoupment.     See,  also,  S.  C,  1  Denio  246. 

In  the  case  now  before  the  court,  the  contract  having  been 
executed  by  a  conveyance,  the  consideration  has  not  entirely 
failed,  and  there  having  been  no  rescission,  the  defence  was 
improperly  pleaded  in  bar.  The  judgment  of  the  Supreme 
Court  should  be  affix'med. 

For  affii-mance — Depue,Va]S"  Syckel,Woodhull,  Clem- 
ent, DoDD,  Greex,  Latheop,  Lilly,  Wales.     9. 

For  reversal — None. 

Cited  in  Brewster  v.  Brewnter,  9  Vr.  121 ;  Knapp  v.  Hoboken,  10  Vr.  399 ; 
•Orafflin  v.  Jackson,  H  Vr.  444. 


SAMUEL  JONES,  PLAINTIFF  IN  ERROK,  v.  THE   MORRIS- 
TOWN  AQUEDUCT  COMPANY,  DEFENDANT  IN  ERROR. 

The  Chancellor.  The  judgment  in  this  case  is  affirmed 
for  the  reasons  given  in  the  opinion  of  the  Supreme  Court. 
(7  Vroom  206.) 

For  affirmance — The  Chancellor,  Knapp,  Woodhull, 
Clement,  Dodd,  Green,  Lilly,  Wales.     8. 

For  reversal — None. 
€lTED  in  City  of  Elizabeth  v.  Hill,  10  Vr.  559. 


INDEX. 


ABATEMENT. 

1.  An  action  for  breach  of  promise  of 
marriage  is  an  action  ex  contractu, 
and  not  in  tort,  and  tiierefore  not 
within  the  act  of  March  17th,  1855. 
(jN7x.  Dig.,  p.  4.)  Hayden  v.  Vree- 
iand,  '  372 

2.  Not  being  an  action  which  may 
originally  be  prosecuted  against  the 
personal  representative,  it  abated 
by  the  death  of  the  defendant  after 
issue  joined.  lb. 


ACKNOWLEDGMENT. 

The  certificate  of  acknowledgment  of 
a  married  woman  to  a  deed,  need 
not  state  that  there  was  a  private 
examination,  if  it  certify  that  she 
was  examined  separate  and  apart 
from  her  husband.  This  is  a  sub- 
stantial compliance  with  the  stat- 
ute ;  a  verbal  compliance  is  not 
required.     Thayer  ads.  Torrey,  339 


ACQUIESCENCE. 
See  Conveyances,  5. 


ACTION. 


1.  A  collector  of  taxes  gave  a  receipt, 
upon  the  receipt  of  a  check,  for  the 
taxes  due  on  a  certain  lot ;  such 
receipt  was  exliibited  to  a  pur- 
chaser of  the  lot  to  show  its  dis- 
charge from  the  tax  at  the  time  of 
the  sale  ;  the  check  being  unpaid, 
the  city  enforced  the  tax  against 
the  property  in  the  hands  of  the 
purchaser.  Held,  such  purchaser 
could  not  maintain  a  suit  for  the 
loss  sustained  by  him  against  the 
collector.     Kahl  v.  Love,  5 
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2.  It  was  further  held,  that  the  posi- 
tion was  not  changed  by  the  know- 
ledge of  the  collector  that  his  re- 
ceipts were  sometimes  used  as 
certificates  that  property  was  clear 
of  taxes.  /6. 

3.  When  two  or  more  persons,  though 
not  acting  in  concert,  occasion  an 
injury,  they  are  severally  liable 
for  the  consequences.  Newman  v. 
Fowler,  89- 

4.  When  a  house  was  badly  built,  in. 
consequence  of  the  joint  neglect  of 
the  architect  and  the  contractor,  a 
suit,  founded  on  such  neglect,  will 
lie  against  the  architect  alone.    lb. 

5.  Nor  will  the  fact  that  the  owner  of 
the  house  refuses  to  pay  the  con- 
tractor, a  part  of  the  money  due 
to  the  contractor,  on  the  ground 
that  the  house  is  badly  built,  bar 
such  suit.  lb. 

6.  The  action  of  trespass  will  lie  for 
the  invasion  of  the  right  to  plant 
oysters  in  the  bed  of  navigable 
streams.     Paul  v.  Hazlelon,        lOtt- 

7.  Several  lessees,  under  the  act  en- 
titled "  An  act  to  authorize  the 
planting  of  oysters  on  lands  cov- 
ered with  water  in  Shark  river,, 
and  for  the  protection  of  the  same," 
[Acts,  1861,  jo.  436,  j  may,  by  agree- 
ment, use  jointly  the  lands  which 
have  been  granted  to  them  severally 
f(jr  the  purpose  of  {)lanting  oysters  ; 
and  in  such  case  having  a  joint 
property  in  the  oysters  planted, 
may  join  in  an  action  to  recover 
damages  for  taking  their  joint 
property.     Wooley  v.  Campbell,  164 


An  action  of  covenant  will,  by 
force  vi  the  statute  of  this  state, 
lie  against  heirs  and  devisees  for 
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the  breacli  of  a  covenant  against; 
encumbrances  contained  in  a  con-i 
veyance  of  the  ancestor.  New  Jer- 
sey Insurance  Co.  v.  Meeker,        2821 


misconduct  which  substantially  de- 
prives the  party  of  the  substantial 
benefit  of  sucli  writ  is  such  neglect. 
lb. 


•9.  An  action  for  breach  of  promise  of  3.  Held — the    sheriflf   was    properly 


marriage  could  not,  at  common 
law,  be  maintained  by  or  against 
the  personal  representative  of  either 
party  to  the  contract.  Hayden  v. 
VreeUmd,  372 

10.  In  an  action  of  assumpsit,  brought 
to  recover  compensation  for  serv- 
ices as  an  agent  in  selling  real 
estate,  the  declaration  contained  a 
special  count  on  a  contract  for  the 
payment  of  a  stipulated  per  cent- 
age  on  a  specified  price,  and  also 
the  common  counts.  Held,  that 
•the  plaintiff  might  recover  on  the 
common  counts.  Rucktnan  v.  Berg- 
holz,  437 

11.  Interest  on  such  a  claim  is  recov- 
erable from  the  time  when  the 
contract  between  the  seller  and  the 
purchaser  procured  by  the  agent 
was  made.  lb- 

ADULTERY. 
•See  Criminal  Law,  4,  5. 

AGENT. 
jS'ee  Principal  and  Agent. 

AGREEMENT. 

See  Contract. 

AMENDMENT. 
See  Mechanics'  Lien,  1. 

AMERCEMENT. 

1.  A  sheriff  cannot  be  amerced  for  a 
failure  to  return  an  execution  and 
file  an  inventory  on  or  before  the 
return  day  of  the  writ.  Nor  for 
refusing  to  grant  an  adjournment 
of  his  sale.  Hoagland  v.  Todd  & 
Rafferty,  544 

2.  But  he  may  be  amerced  for  neglect- 
ing to  execute  bis  writ,  and  any 


amerced,  because,  after  levy,  he 
permitted  the  defendant  in  execu- 
tion, being  a  store-keeper,  to  con- 
tinue selling  the  goods  taken  in 
execution.  lb 


ASSESSMENTS. 

L  The  assessments  of  commissioners 
for  benefits  in  street  improvements, 
where  they  have  been  on  the 
ground,  examined  the  premises 
and  made  their  report  of  estimates 
according  to  the  principle  pre- 
scribed in  the  charter,  will  not  be 
set  aside  upon  conflicting  evidence 
of  the  justice,  or  sufficiency  of  such 
assessments.  It  must  clearly  appear 
that  injustice  has  been  done,  before 
an  assessment  will  be  set  aside 
upon  the  facts.  Slate,  Pudney, 
pros.,  V.  Village  0/  Passaic,  65 

2.  Assessments  for  benefits  by  the 
lineal  feet  along  the  frontage,  are 
not  necessarily  wrong.  There  is  no 
rule  that  condemns  such  method, 
without  proof  of  its  injustice,  either 
apparent  on  the  papers  or  shown 
satisfactorily  by  independent  testi- 
mony, lb. 

3.  After  a  preliminary  estimate  of 
damages  and  benefits  made  by  the 
commissioners,  the  council,  on 
hearing  objections,  may  return  the 
estimate  to  the  commissioners  for 
alterations,  and  confirm  their  final 
report  upon  legal  notice.  But  if 
there  should  be  irregularity  under 
this  charier  in  this  proceeding,  it 
is  cured  by  the  supplement  of  April 
2d,  1873,  ?  84,  unless  it  appears 
that  the  irregularity  has  led  to  an 
unjust  assessment.  It  is  only  in- 
formal, not  jurisdictional  and 
fundamental.  Jb. 

4.  An  assessment  for  damages  and 
benefits,  in  laying  out,  opening, 
widening,  and  improving  two 
streets,  parts  of  which  do  not  form 
a  continuous  line  of  improvement, 
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and  under  distinct  ordinances! 
passed  at  different  times,  but  alll 
blended  in  one  appointment  of 
commissioners,  report,  and  assess- 
ment, is  illegal.  Slate,  Kerrigan, 
pros.,  V.  Township  of  West  Hoboken, 

77 

5.  The  law  must  provide  a  method 
for  condemning  land  for  streets, 
before  such  streets  are  opened  and 
assessments  made.  lb. 

6.  A  report  of  commissioners,  written 
on  their  map,  giving  only  the 
names  of  the  property  owners,  size 
and  number  of  lots,  and  the  amount 
assessed  to  each,  without  showin 
upon  what  principle  the  assessment 
is  made,  is  irregular,  and  will  be 
set  aside.  lb. 

7.  Although  the  time  limited  by  the 
statute  for  reviewing  an  ordinance 
for  improvements  has  passed,  yet 
if  the  assessment  is  brought  up  in 
time,  the  court  will  consider  the  act 
and  ordinance  in  determining  the 
legality  of  the  assessment.  lb. 

•8.  On  the  opening  of  a  street,  no  as- 
sessment of  damages  will  be  made 
to  the  owner  of  lauds  already  dedi- 
cated.    Clark  V.  City  of  Elizabeth,] 
120 

9.  There  is  no  valid  objection  agaiDst 
assessing  the  cost  of  flagging  side- 
walks on  the  principle  of  frontage, 
but,  under  such  a  power,  the  esti- 
mate must  not  include  any  part  of 
the  expense  of  the  substantial 
grading  (excavation  and  filling)  of 
that  part  of  the  street  occupied  by 
the  sidewalks.  Incidental  grading, 
for  the  mere  purpose  of  flagging, 
may  be  included,  but  not  the  sub- 
stantial grading  of  any  part  of  the 
street,  although  included  in  the 
sidewalks.  State,  Van  Tassel,  pros., 
V.  Mayor  of  Jersey  City,  128 

10.  An  assessment,  made  under  char- 
ter of  village  of  Passaic,  which  pro- 
vides that  the  whole  cost  of  the 
improvement  shall  be  assessed 
upon  lands  fronting  on  the  im- 
provement in  proportion  to  the 
benefit  received  by  each  lot,  is  ille- 
gal, as  it  requires  such  lots  to  bear 


the  whole  burthen  of  the  cost 
without  limitation  to  actual  bene- 
fits, and  the  mode  of  its  distribution 
merelv,  being  according  to  benefits. 
State,  'Del.,  Lack.  &  W.  R.  R.  Co., 
proSfV.  Village  of  Passaic,  137 

11.  Since  the  case  of  The  State,  Agens, 
pros.,  V.  The  City  of  Newark,  in 
Court  of  Errors,  an  assessment  for 
an  improvement  of  this  charactfr, 
(grading)  cannot  be  sustained  when 
made  according  to  a  statute,  fixing 
a  standard  otherwise  than  actual 
benefits,  and  limited  only  by  politi- 
cal territorial  divisions,  if  the  leg- 

1  islature  choose  to  make  any  such 
limitation.  lb. 

12.  Section  48  of  the  charter  of  the 
city  of  Passaic  (1873)  is  only  in- 
tended to  validate  proceedings  not 
done  in  conformity  to  the  act  of 
1869,  the  same  as  if  it  had  been 
complied  with,  and  to  impose  upon 
the  land  owner  the  onus  of  showing 
that  the  assessment  as  to  benefits 
had  not  been  made  according  to 
that  act,  and  not  that  it  exceeds 
the  actual  benefits.  lb, 

13.  Where  bonds  have  been  sold  by  a 
city  to  raise  money  in  anticipation 
of  a  street  improvement,  and  the 
proceeds  in  the  meantime  have 
been  used  by  the  city  for  other  pur- 
poses, it  is  not  lawful  to  include 
interest  during  that  time,  in  the 
estimate  of  the  expense  of  the  im- 
provement to  be  assessed  on  the 
land  owners.  State,  Baker,  pros., 
v.  City  of  Elizabeth,  142 

14.  If  bonds  have  been  sold  by  legis- 
lative authority,  at  less  than  par, 
the  discount  can  be  included  in  the 
estimate.  lb. 

15.  James  A.  McCreary  having  acted 
as  one  of  the  commissioners,  from 
April,  1872,  until  January,  1874, 
without  any  objection  being  made 
to  his  authority  to  act,  the  court 
will  presume  that  he  is  the  person 
named  and  intended  to  be  appointed 
bv  the  act  of  March,  1872,  (Laws, 
1872,  p  365,)  unless  there  is  full 
and  clear  evidence  to  the  contrary. 
The  asse.ssment  set  aside — 

1.  Because  three  of  the  commis- 
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sioners  who  made  it  were  land 
owners  to  be  assessed,  and  therefore 
jn(ig;es  in  their  own  cases. 
2.  Because  the  assessment  was  not 
imposed  according  to  the  benefits 
received.  Slate,  Kingsland,  pros., 
V.  Tovmship  of  Union,  268 

16.  Tlie  act  under  which  the  asses- 
sors were  appointed,  {Laws,  1870, 
pp  181,  714,)  requires  the  benefits 
to  be  assessed  upon  all  the  prop- 
erty benefited  by  the  road  in  pro- 
portion to  the  benefits  received. 
The  return  certifies  that  they 
adjudged  that  the  lands,  in  their 
report  mentioned,  were  peculiarly 
benefited  to  the  extent  of  the  ag- 
gregate of  the  sums  assessed  as 
damages,  and  they  assessed  the 
same  upon  the  specified  lots  in 
proportion  to  the  benefits  received. 
The  return  held  to  be  defective, 
because  the  assessors  do  not  certify 
that  they  assessed  all  the  lands 
benefited.  State,  Kilburn,  pros.,  v. 
Essex  Public  Road  Board,  273 

17.  The  words,  "  that  no  other  or 
further  tax  or  imposition  shall  be 
levied  or  imposed  upon  the  said 
company,"  in  the  charter  of  The 
New  Jersey  Railroad  and  Trans- 
portation Company,  refer  exclu- 
sively to  taxation  for  general  pur- 
poses, and  are  not  applicable  to 
assessments  for  local  improve- 
ments. The  case  of  The  Stale  v. 
Newark,  3  Dutcher  185,  wliich 
adopted  that  construction,  was  not 
overruled  by  The  Foster  Home 
Case,  7  Vroom  478.  State,  N.  J. 
E.  B.  &  T.  Co.,  pros.,  v.  City  of 
Elizabeth,  330 

18.  The  special  and  peculiar  benefit 
which  legalizes  an  assessment  for 
local  improvements  must  be  a  pre- 
sent benefit  immediately  accruing 
from  the  construction  of  the  work, 
the  test  of  which  is  the  influence 
of  the  proposed  improvement  on 
tlie  present  market  value  of  the 
property.  lb. 

19.  An  assessment  on  a  railroad  com- 
pany, for  paving  a  street  crossing 
their  railroad,  set  aside  on  the 
ground  that  the  company  derived 
no  benefit  therefrom   in    the   im- 


provement of  their  lands  for  thf 
uses  to  which  they  were  appro- 
priated, lb.. 

20.  An  assessment  against  the  prose- 
cutors for  a  sewer  one-third  of  a 
mile  distant  from  their  premises, 
which  is  incapable  of  draining 
their  lands  and  in  its  present  con- 
dition is  of  no  benefit  to  them,  and 
is  not  part  of  a  system  of  sewerage 
which,  when  completed,  -will  reach 
the  prosecutors'  lands,  cannot  be 
sustained.  The  probability  that 
the  city,  in  the  future,  may  project 
a  sewer  to  form  a  connection  with 
the  present  sewer  which  shall 
benefit  the  prosecutors'  lands,  is 
too  remote  to  have  any  appreciable 
influence  on  the  value  of  their 
lands.  1  b. 

21.  A  reference  by  the  Essex  road 
board,  of  an  assessment  for  benefits, 
back  to  the  appraisers  for  amend- 
ment in  a  matter  of  form,  is  not 
illegal.  State,  Ropes,  pros,  v. 
Essex  Public  Road  Board,  336 

22.  The  Essex  road  board  commis- 
sioners are  authorized  to  make 
compensation  for  injuries  arising 
from  a  change  in  the  grade  of  such 
avenues  only  as  are  constructed  by 
them,  and  only  such  damages  are 
to  be  included  in  the  assessments 
for  benefits.  lb. 

23.  Under  the  72d  section  of  the  char- 
ter of  1861,  of  the  city  of  Paterson, 
requires  the  commissioners  to  as- 
sess for  grading,  to  be  appointed 
and  sworn  for  each  particular  case.. 
Slate,  Ornham,  pros  ,  v.  Mayor,  &c., 
of  Paterson,  380' 

24.  It  is  competent  for  the  legisla- 
ture to  authorize  the  expenses  of 
grading  a  street  to  be  assessed  upon 
the  lands  fronting  upon  it,  in  pro- 
portion to  the  benefits  received.  1  b. 

'lb.  This  expression  will  be  interpre- 
ted to  mean  that  a  sum,  equal  in 
amount  to  the  peculiar  benefit  de- 
rived from  the  scheme,  shall  be  as- 
sessed upon  the  frontage,  in  pro- 
portion to  the  advantage  resulting. 
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to  each  land  owner.  So  construed, 
it  is  a  legitimate  exercise  of  the 
law-making  power.  lb. 

26.  If  the  area,  chosen  bj'  the  legisla- 
ture, is  so  small  that  the  benefits, 
which  flow  from  the  authorized 
work,  are  not  equal  to  its  cost,  the 
enactment  will  furnish  no  lawful 
authority  for  making  an  assessment 
in  excess  of  the  actual  benefits.  lb. 

27.  An  improper  application  of  the 
law  may  be  shown  under  the  act 
of  1871,  page  124.  lb. 

28.  The  assessment  being  clearly  de- 
fective and  illegal  in  this  case,  it  is 
set  aside,  although  the  prosecutors 
have  been  guilty  of  laches  in  suing 
out  their  writ,  a  re-assessment 
being  provided  for.  lb. 

29.  The  assessment  in  this  case  made 
upon  an  erroneous  principle,  and 
not  graduated  by  the  benefit  im- 
parted, lb. 

30.  A  surface  tax  on  a  drainage  dis 
trict  for  the  purpose  of  defraying 
the  expense  of  running  and  main 
taining  engines  which  are  part  of  a 
sewage  system,  cannot  be  sustained 
as  an  assessment,  because  it  is  not 
graduated  by  the  benefit  imparted 
to  the  land  to  be  assessed ;  nor  can 
it  be  maintained  under  the  taxing 
power,  where  the  drainage  district 
is  not  co-extensive  with  the  politi- 
cal or  municipal  district  of  which 
it  is  a  part.  It  must  be  made  to 
fall  upon  the  entire  political  dis- 
trict. State,  McClosky,  pros.,  v. 
Chamberlin,  388 

31.  Where  a  charter  makes  lands, 
fronting  on  a  street,  subject  to 
assessment  for  improvements,  in 
proportion  to  the  benefit  received, 
a  land  owner  cannot,  after  the  ordi- 
nance is  passed  and  the  work  com- 
menced, withdraw  a  portion  of  his 
lands  from  liability  to  assessment 
by  conveying  away  a  ribbon  front- 1 
ing  on  the  street.  Stale,  Gobisch, 
pros.,  V.  Inhab.  of  North  Bergen,  402 


32.  This   assessment   made   upon  an 
erroneous     principle ;     it     should 
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have  been  made  according  to  the 
provisions  of  section  39  of  the 
charter  of  1871,  and  not  under  the 
charter  of  1870.  lb. 

33.  Assessment  set  aside  as  to  all  the 
parties  who  have  been  assessed,  so 
that  a  new  assessment  may  be 
made.  "  lb. 

34.  In  February,  1872,  this  assess- 
ment was  set  aside  as  to  eleven 
prosecutors.  The  act  of  April, 
1871,  authorizes  the  appointment 
of  new  commissioners,  when  an 
assessment  is  set  aside.  Under 
this  act  new  commissioners  were 
appointed,  who  made  the  assess- 
ment in  this  case.  Held,  that  the 
word  "  assessment,"  in  the  act  of 
1871,  signifies  an  entirety,  and  that 
no  new  assessment  could  be  made 
until  the  entire  original  assesstnent 
was  set  aside.  Stale,  Winkler,  pros., 
V.  West  Hoboken,  406 

35.  It  does  not  appear  that  the  com- 
missioners who  made  the  assess- 
ment, were  either  legally  appointed 
or  sworn.  A  new  assessment  being 
provided  for,  the  assessment  for 
grading  set  aside  as  to  all  persons 
assessed.  State,  Horsey,  pros.,  v. 
Mayor,  &c.,  of  Paterson,  409 

36.  A  certificate  that  the  commission- 
ers assessed  tlie  cost  of  an  improve- 
ment equitably  upon  the  property 
fronting  on  the  street,  is  faially 
defective.  Assessment  set  aside. 
State,  Van  Houten,  pros.,  v.  Mayory 
&c.,  of  Paterson,  412 

37.  Defect  not  cured  by  failuie  of 
prosecutors  to  file  objections  to  the 
assessment  in  the  office  of  the  su- 
perintendent of  streets,  according 
to  section  124  of  charter  of  1871. 

lb. 

38.  A  statute  authorizing  the  expense 
of  paving  the  road-bed  of  a  city 
street,  to  be  assessed  in  the  pmpor- 
tion  of  two-thirds  on  the  properly 
abutting  on  the  street,  and  the  re- 
maining third  on  the  public  at 
large,  is  unconstitutional.  State, 
Agens,  pros.,  v.  Mayor,  &c.,  of  New- 
ark, 415 
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39.  Assessments  for  local  improve- 
ments of  this  character  may  be 
made  against  the  property  pecu- 
liarly benefited,  but  such  assess- 
ments must  be  made  to  the  extent 
only  of  such  peculiar  benefits,  lb. 

40.  This  rule  does  not  apply  to  im- 
provements of  the  sidewalk,  which 
is  to  be  regarded  as  subservient  to 
the  premises  to  which  it  is  at- 
tached, and  the  expense  of  im- 
proving which  may  be  charged 
wholly  to  the  owner.  lb. 

41.  The  charter  of  the  village  of  Pas- 
saic provided  for  the  assessment  of 
the  cost  of  grading  streets  upon  the 
lands  fronting  on  the  improvement, 
in  proportion  to  the  benefit  to  be 
received  by  each  lot  or  parcel 
thereof — held,  that  the  legislature 
intended  by  the  language  em- 
ployed, "in  proportion  to  the  bene- 
fit to  be  received,"  not  only  ratio 
of  assessment,  but  limitation  also, 
and  by  implication  to  have  limited 
the  assessment  to  the  amount  of 
benefit.  It  is  a  necessary  implica- 
tion, from  the  language  of  the  pro- 
vision, that  the  assessment  must  be 
confined  to  those  whose  lands  are 
benefited  by  the  improvement,  be- 
cause the  ratio  is  based  on  the 
benefit  received.  Village  of  Passaic 
V.  Slate,  Del.,  Lack.  &  W.  R.  B. 
Co.,  pros.,  538 

42.  It  is  essential  to  the  validity  of 
an  assessment  made  under  the  pro- 
visions of  this  charter,  that  it  af- 
firmatively and  unequivocally  ap- 
pear that  the  assessment  does  not 
exceed  the  benefits.  lb. 


ASSESSMENT  OF  DAMAGES. 
See  Practice,  5,  6,  7. 

ASSESSMENT  FOR  EOADS. 

1.  An  assessment  of  surveyors  will 
not  be  disturbed  in  this  court, 
merely,  on  the  ground  of  its  inade- 
quacy as  a  compensation  to  the  land 
owner;  but,  wheuevei'  it  plainly 
appears  that  such  inadequacy  re- 
sulted from  the  surveyors  having 


adopted  and  acted  upon  a  wrong 
principle  in  making  up  their  judg- 
ment, the  whole  proceedings  will 
be  set  aside.  State,  SwaiUon,  pros., 
V.  Pierson,  363 

2.  In  assessing  damages,  sustained  by 
the  owner  of  land  through  which 
a  road  is  laid,  the  value  of  the 
advantages  which  would  accrue  to 
him  from  the  laying  of  the  road 
should  not  be  taken  into  considera- 
tion, lb. 

3.  An  assessment  of  damages,  made 
in  favor  of  the  estate  of  E.  B.,  is 
fatally  defective,  it  not  specifying 
particularly  the  owner,  as  required 
by  the  statute.  lb. 


ASSESSMENTS  FOR   STREETS 
AND  SEWERS. 

See  Assessments. 

ASSIGNMENT. 
See  Taxation,  Taxes,  10. 

ATTACHMENT. 

A  debtor  having  a  residence  in  this 
state,  and  also  a  residence  else- 
where, is  liable  to  be  sued  by  at- 
tachment, if,  at  the  time,  he  is  not 
in  this  slate,  and  does  not  dwell  or 
have  his  usual  place  of  abode  here. 
Stout  V.  Leonard,  492 

BASTARDY. 

,  The  legal  settlement  of  a  bastard 
child  is  in  the  town  or  township 
where  born,  unless  the  mother  then 
has  a  legal  settlement  elsewhere  in 
the  state,  and  the  last  residence  by 
the  mother  for  twelve  months  con- 
tinuously in  a  township  other  than 
where  tlie  child  was  born,  does  not 
constitute  such  a  legal  settlement 
of  the  motlier,  as  that  the  child 
could  derive  from  it  a  settlement 
different  from  its  place  of  birth. 
McCoy  V.  Overseer  of  Newton,      133 

2.  Proceedings  taken  in  the  township 
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where  the  mother  last  resided 
twelve  months,  on  the  application 
of  the  overseer  of  that  township, 
are  no  bar  to  proceedings  in  the 
town  where  the  child  was  born, 
taken  by  the  overseer  of  that  town. 

lb. 

BONDS. 

■See  Collectors  of  Internal  Re- 
venue, 1,  2,  3. 

BREACH  OF  PROMISE. 

See  Abatement,  1,  2. 
Action,  9. 

BY-LAW. 
See  Ordinance,  3. 

CAPACITY. 

1.  The  test  of  capacity  to  make  a  deed 
is,  that  a  person  shall  have  the 
ability  to  understand  the  nature 
and  effect  of  the  act  in  which  he  is 
engaged  and  the  business  he  is 
transacting.     Eaton  v.  Eaton,     109 

2.  The  deed  of  conveyance  of  a  per- 
son of  unsound  mind,  executed  be- 
fore an  inquisition  and  finding  of 
lunacy,  if  taken  in  good  faith  is 
voidable  only,  and  not  void.       lb. 

€AMDEN  AND  AM  BOY  RAIL- 
ROAD COMPANY. 

See  Taxation,  Taxes,  13, 14, 15, 16 
CASES  AFFIRMED. 

1.  State,  Central  Railroad  Co.,  pros., 
V.  City  of  Elizabeth.  From  Su- 
preme Court,  6  Vroom  359.        432 

;2.  Mutual  Benefit  Life  Insurance  Co. 
V.  Hillyard.  From  Supreme  Court, 
6  Vroom  415.  444 


3.  Cueman  v.  Broadnax. 
preme  Court. 


From  Su- 
508 


4.  Day  v.  Compton.     From  Cumber 
land  Circuit  Court.  514 

•5.  Mayor,  &c.,  of  Hoboken  v.  George 

W.  Bailey.     From  Supreme  Court. 

519 


6.  Delaware,  Lack.  &  W.  R.  R.  Co. 
V.  Dailey.     From  Supreme  Court. 

526 

7.  Geraghty  et  ai.  v.  McMicker. 
From  Supreme  Court.  530 

8.  Messenger  et  al.  v.  Pennsylvania 
R.  R.  Co.  From  Supreme  Court, 
7  Vroom  407.  531 

9.  Village  of  Passaic  v.  State,  Del., 
Lack.  &  W.  R.  R.  Co.  From  Su- 
preme Court.     8  Vroom  137.     538 


10.  Clarkson    v.    Crummell. 
Supreme  Court. 


From 
541 


11.  Hoagland  v.  Todd  &  Rafferty. 
From  Supreme  Court.  7  Vroom 
352.  544 

12.  Craig  v.  Smith.  From  Somerset 
Circuit  Court.  549 

13.  Lord  V.  Brookfield.  From  Su- 
preme Court.  552 

14.  Jones  v.  Morristown  Aqueduct 
Co.  From  Supreme  Court.  7  Vroom 
206.  556 


CASES  REVERSED. 

1.  State,  Agens,  pros.,  v.  Mayor,  &c., 
of  Newark.  From  Supreme  Court. 
6  Vroom  168.  415 

2.  Stanford  v.  Lvon.  From  Supreme 
Court.  '  426 

3.  Ruckman  v.  Bergholz.  From  Su- 
preme Court.  437 

4.  Stout  V.  Leonard.  From  Supreme 
Court.     7  Vroom  ZIQ.  492 

5.  The  New  Jersey  Midland  Railway 
Co.  V.  Van  Syckle.  From  Supreme 
Court.  496 


CERTIORARI. 

1.  Before  this  court  can  interfere  on 
certiorari  with  a  matter  confided  to 
the  discretion  of  the  court  below, 
it  must  be  clearly  .shown  that  there 
has    been    an    unwarrantable   and 
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illegal  exercise  of  such  discretion' 
to  the  substantial  injury  of  the 
party  complaining.  Clifford  v. 
Overseer  of  Frankford,  152 

2.  After  a  public  improvement  has 
been  completed  and  the  costs  and 
expenses  incurred,  it  is  too  late  to 
apply  for  a  writ  of  certiorari  to 
review  the  preliminary  proceed- 
ings in  laying  out  the  improve- 
ment. A  writ  allowed  on  such 
reasons  alone  will  be  dismissed, 
and  such  reasons  will  be  disre- 
garded if  assigned  with  other 
reasons.  State,  Ropes,  pros.,  v. 
Essex  Public  Road  Board,  335  i 

3.  When  the  route  and  length  of  a! 
road  have  been  adopted  by  the 
surveyors,  in  the  fair  and  proper 
exercise  of  the  limited  and  quali- 
fied discretion  which  the  law  gave 
them,  their  judgment  upon  these 
matters  will  not  be  reviewed  by 
this  court  on  certiorari.  State, 
Swanton,  pros.,  v.  Pierson,  363 

4.  Under  the  act  of  1869,  p.  1238,  en- 
titled "  A  supplement  to  an  act  for 
the  better  securiiy  of  titles  to  land 
sold  by  sheriffs  or  other  officers," 
&c.,  is  a  certiorari  a  writ  of  right?! 
State,  Graham,  pros.,  v.  Mayor,  &c  ,j 
of  Paterson,  380 

5.  If  a  writ  of  certiorari  is  not  served] 
on  or  before  its  return  day,  it  loses 
vitality,  and  ceases  to  operate,  and 
cannot  be  revived  by  rule  of  court 
taken  after  such  return  day.  State, 
Van  Cleefpros.,  v.  Comm'rs  of  New 
Rrunswlck,  394 


to  the  municipality  by  the  10th  and 
17lh  sections  of  the  charter.  (Laws 
of  1864,  p.  b\2.)  Meyer  v.  Treas- 
urer of  Bridgelon,  160 


CHARTER   OF   THE    CITY  OF 
I  ELIZABETH. 

l.The  advertisement  required  by  the 

charter  of  the  city  of  Elizabeth  to 

be    published    by    commissioners, 

I     that  liieir  report  of  assessment  has 

I     been  deposited  with  the  city  clerk, 

&c.,  must  include  at  lenst  so  much 

of  the  report  as   designates   what 

land  was  assessed  and  against  what 

persons,    as    owners    thereof,    the 

assessments    were     made.       Slate, 

Kellogg,  pros.,  v.  City  of  Elizabeth, 

353 

2.  When  the  report  of  the  commis- 
sioners is  made  to  the  common 
council  with  objections  returned- 
therewith,  it  must,  under  section 
107  of  the  charter,  be  referred  by 
common  council  to  the  proper  com- 
mittee for  consideration,  and  the 
committee  shall  publish  a  notice, 
&c.,  to  the  parties  interested,  of  the 
time  and  place,  when  and  where 
they  will  meet  to  hear  them  on  the 
objections  and  report ;  and  it  is 
not  until  after  this  notice  has  been 
given  by  the  committee  in  the  same 
manner  as  that  of  the  commission- 
ers, that  the  committee  have  any 
authority  to  examine  the  matter 
and  report  to  the  common  council  ; 
nor  can  the  council,  without  such 
examination  and  report  by  the 
proper  committee,  and  on  proper 
notice,  legally  ratify  the  assess- 
ment, lb. 


CHARTER  OF    THE   CITY  OF 
BRIDGETON. 

An  ordinance  of  the  city  of  Bridge- 
ton,  entitled  "  An  ordinance  regu- 
lating the  sale  of  vinous,  spirituous 
or  fermented  liquors,"  whereby  it 
is  ordained  that  it  shall  not  be 
lawful  for  any  person  within  said 
city,  to  sell  any  fermented  or  spir 
ituous  liquois  without  obtaining  a 
license  for  such  sale,  and  provid- 
ing a  penalty  for  its  violation,  is 
fairly  within  the  powers  delegated! 


It  was  within  the  powers  of  the 
commissioners  to  lay  out  streets 
and  avenues  in  the  city  of  Eliza- 
beth, under  the  act  of  March  13th, 
1867,  to  close  and  vacate  public 
streets,  but  the  mere  fact  of  the 
omission  of  a  street  on  the  map 
made  by  said  commissioners,  is 
not  evidence  that  they  adjudged 
and  (ieiermined  tliat  such  street 
should  be  closed,  or  even  of  the- 
intention  of  the  commissioners  to 
close  the  street.  Stale,  Cent.  R.  R. 
Co.,  pros.,  V.  City  of  Elizabeth,     432 
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•4.  If  such  street  was,  in  fact,  closed 
by  the  commissioners,  thp  pre- 
sumption is,  that  it  would  have 
been  laid  down  upon  the  map,  and 
marked  as  other  streets  designated 
to  be  closed.  lb. 

5.  Such  street  not  having  been  closed 
by  the  commissioners,  the  common 
council  of  Elizabeth  may,  under 
the  charter,  accept  the  same  in  the 
mode  prescribed  by  law.  lb. 

CHARTER  OF  CITY  OF  HO- 
BOKEN. 

1.  Under  the  supplement  to  the  char- 
ter of  the  city  of  Hoboken,  of 
February  28th,  1865,  the  mayor 
and  common  council  had  authority 
to  borrow  money,  for  the  purpose 
of  paying  bounties  to  volunteers,  in 
advance  of  any  issue  of  bonds  pro- 
vided for  by  the  5lh  section  of  said 
act ;  and  the  power  necessarily  re- 
sulted from  this  authority  to  make 
contracts  with  volunteers,  and  to 
pay  them  according  to  the  terms  of 
the  contracts,  either  in  money  or  to 
issue  to  them  a  scrip  or  writing,  as 
the  evidence  of  the  city's  promise 
or  obligation  to  pay.  Mayor,  &c., 
of  Hoboken  v.  Bailey,  519 

'2.  To  entitle  a  volunteer  to  the  bounty 
offered  it  was  not  necessary  that,  at 
the  time  of  his  enlistment,  he  should 
be  a  resident  of  the  city  of  Hobo- 
ken. Hawthorne  v.  City  of  Hoboken, 
6  Vroom  247,  approved.  lb. 

See  Statute,  1. 


CHARTER  OF   CITY  OF  JER- 
SEY  CITY. 

1.  A  provision  in  Jersey  City  charter 
of  1871,  ?  48,  that  each  lot  shall  he 
assessed  for  the  labor  and  materials 
necessary  to  grade  the  street  in 
front  of  it,  and  for  its  share  of  the 
intersections,  and  to  be  credited  for 
the  materials  taken  in  front  of  it, 
and  proportionally  from  any  neigh- 
boring intersection,  is  in  total  dis- 
regard of  the  well  established  doc- 
trine that  the  assessment  shall  not 
exi^eed  the  benefits,  and  an  assess- 


ment made  thereunder  must  be  set 
aside.  State,  Van  Tassel,  pros.,  v. 
Mayor,  &c.,  of  Jersey  City,  1 28 

2.  A  supplement  [Laws,  1873,  p.  405, 
§  21,)  providing  that,  in  making 
any  assessment  for  improvements 
under  ^  48  of  the  original  act,  the 
expense  of  excavating  rock  and  all 
other  excavation,  shall  be  assessed 
upon  "  all  the  property  benefited 
by  such  excavation,  and  to  be  as- 
sessed for  said  improvement,"  also 
fails  to  recognize  the  principle  of 
benefits  entirely,  for  it  still  limits 
the  property  to  be  assessed,  to  that 
which  was  to  be  assessed  by  the 
charter.  It  was  not  intended  by 
that  clause  to  enlarge  the  limits  of 
the  property  to  be  assessed,  but 
only  within  the  same  limits  to  have 
the  expense  assessed  according  to 
benefits,  and  thus  making  all  the 
property  on  the  frontage  liable  to 
pay  the  whole  cost  of  the  excavation. 
An  assessment  under  that  provis- 
ion is  illegal.  lb. 

3.  The  effect  of  the  "  act  to  adjust  un- 
paid assessments  in  Jersey  City," 
approved  March  20th,  1873,  when 
proceedings  under  it  are  taken,  is, 
to  take  away  the  right  of  the  city 
to  collect  the  assessments  brought 
before  the  board ;  a  new  assess- 
ment is  then  to  be  made  which 
supersedes  and  displaces  the  first. 
State,  ex  rel.  Miller,  v.  Love,  Collec- 
tor, 261 

4.  Independent  of  the  supplement  to 
this  act,  approved  March  27th, 
1874,  interest  is  chargeable  on  the 
revised  assessments,  only  from  their 
date  or  the  time  they  take  efiect. 

lb. 

5.  The  act  of  March  27th,  1874,  {Laws 
of  1874,  p.  566,)  is  not  retroactive; 
it  does  not  apply  to  cases  brought 
before  the  board  of  revision  and 
reported  on  prior  to  its  passage.  lb. 

6.  Taxes  and  water  rents,  imposed  in 
Jersey  City  in  1868,  1869  and  1870, 
are  subject,  after  February  2Sth, 
1872,  to  the  same  penalties  for  non- 
payment as  if  they  had  been  laid 

i     under  the  charter  of  1871,  and  the 
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city  may  recover  interest  and  pen- 
alties for  non-payment  subsequent 
to  February  28th,  1872.  Durant  v. 
Mayor,  &c.,  of  Jersey  Oily,  271 

,  By  the  charter  of  Jersey  City  the 
board  of  aldermen  are  clothed  with 
ample  authority,  not  only  to  re- 
move obstructions  from  their 
streets,  but,  as  far  as  practicable,  to 
guard  against  and  prevent  what- 
ever obstructions  may  materially 
interfere  with  ihe  free  use  of  the 
street  by  the  pulilic.  Slate,  Long, 
pros.,  V.  3Iayor,  &c.,  of  Jersey  Citi/, 
348 


CHARTER  OF  VILLAGE  OF 
PASSAIC. 

See  Assessments,  1,  2,  3,  10,  11,  12, 
41,  42. 

CHARTER   OF    THE  CITY  OF 
PATERSON. 

The  72d  section  of  the  charter  of 
1861,  of  the  city  of  Paterson,  re- 
quires the  commissioners  to  assess 
for  grading,  to  be  appointed  and 
sworn  for  each  particular  case 
Slate,  Graham,  pros.,  v.  Mayor  of 
Paterson,  380 

See  Assessments,  36,  37. 
Taxation,  Taxes,  6. 


CHARTER  OF  THE  TOWN  OF 
PHILLIPSBURG. 

By  force  of  the  second  section  of  the 
charter  of  the  town  of  Phillipsburg, 
{Laws  of  1872,  p.  479,)  it  is  the 
right  of  said  corporation  to  be 
served  with  summons  or  other 
legal  process,  according  to  the  pro- 
visions of  the  third  section  of  the 
township  act.  {Nix.  Big.  977.) 
Inhabitants  of  Phillipsburg  ads. 
Baub\  48 


CHARTER  OF  THE  CITY  OF 
PL  A  INFIELD. 

See  Const'n  and  Const'l  Law,  6, 


CHATTEL  MORTGAGE, 

Tiie  bona  fide  purchaser  of  a  chattel 
at  a  mortgagee's  sale,  under  a 
mortgage  executed  and  filed  in. 
New  York,  according  to  the  stat- 
utes of  that  state,  the  chattel  being 
there,  and  the  mortgagor  also  re- 
siding there  at  the  execution  of  the- 
mortgage,  and  tlie  mortgage  being 
due,  is  protected  against  a  previous 
bo)ia  fide  purchaser  from  the  mort- 
gagor, the  property  liaving  been 
brought  into  this  state  and  there 
sold.     Parr  v.  Brady,  201 


CHOSEN  FREEHOLDERS. 

1.  The  boards  of  chosen  freeholders- 
may  pay  all  reasonable  expenses 
incurred  in  good  faith  by  a  public 
officer  in  the  arrest  and  prosecu- 
tion of  public  offenders,  where  the 
exigencies  of  the  case  and  the  ends 
of  justice  require  (he  expenditure, 
tliough  they  may  not  be  taxable  in 
any  bill  of  costs,  nor  recoverable 
against  the  county  by  action  at. 
law.  Stale,  Lewis,  pros,,  v.  Free- 
holders of  Hudson,  254- 

2.  The  power  of  boards  of  freeholders 
over  the  public  moneys,  is  not,, 
however,  unlimited,  and  they  have 
no  right  to  vote  away,  ad  libitum,. 
the  funds  of  the  county  ;  and  upon 
complaint  of  a  tax  payer,  this  court 
has  ample  power  to  set  aside  any 
wrongful,  illegal  or  fraudulent 
appropriation  by  the  freeholders 
of  the  moneys  in  the  county  treas- 
ury, lb. 


COLLECTORS  OF  INTERNAL 
REVENUE. 

1.  The  undertaking  of  sureties  on  the 
bonds  of  a  deputy  collector  of  in- 
ternal revenue,  must  receive  a 
strict  interpretation,  both  as  to 
time  and  terms.  Paidison  et  al. 
ads.  Halsey,  Adm'r,  205- 

2.  Whatever  tax  lists  the  deputy  col- 
lector receives  and  receipts  for 
after  the  date  of  the  bond  and 
within  the  time  of  his  appointment 
to  which  the  bond  relates,  both  he 
and  his  sureties  are  chargeable  for,. 
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if  the  taxes  are  uncollected  and 

unabated  by  his  default  or  neglect. 

,Ih} 

3.  The  payment  for  services  of  a  suc- 
ceeding collector,  in  making  claimsj 
and  obtaining  abatement  of  taxes,! 
made  necessary  by  the  default  or 
neglect  of  the  deputy,  is  recovera- 
ble on  his  bond.  lb. 

4.  Where  the  collector  is  charged  by 
the  department  with  the  taxes  in 
his  hands  for  collection,  and  has 
paid  them  in  the  settlement  of  his 
accounts,  a  charge  of  interest  on 
balance  in  the  hands  of  the  deputy, 
not  paid  over,  uncollected  and  un- 
abated by  his  neglect,  is  legal.    lb. 

5.  The  agreed  salary  of  the  deputy 
ceases  after  allowance  of  the  time 
given  by  the  regulations  for  col- 
lection of  taxes  ;  services  rendered 
afterwards  are  referable  to  the  time 
within  which  the  taxes  should 
have  been  collected  by  such  regu- 
lations, and  are  for  his  own  credit 
and  safety.  lb. 


COMITY. 
See  CoNTBACT,  2,  5. 

COMMISSIONERS  OF  APPEAL. 

Construction  of  the  act  entitled  "  an 
act  creating  a  county  board  of  com- 
missioners of  appeal  in  cases  of 
taxation,  and  for  equalizing  assess- 
ments for  taxes  in  the  county  of 
Hudson,"  approved  April  4th, 
1873.  Slate,  Evans,  pros-,  v.  Eck- 
erson,  Collector,  385 

See  Taxation,  Taxes,  22. 

COMMON  CARRIERS. 

A  common  carrier  owes  an  equal 
duty  to  all,  and  it  cannot  be  dis- 
charged, if  he  is  allowed  to  make 
unequal  preferences,  and  thereby 
prevent  or  impair  the  enjoyment 
of  the  common  right.  Mesaenger 
V.  Pennsylvania  R.  R.  Co,  531 

See  Railroad,  5. 


CONDEMNATION    OF    LANDS. 

1.  On  proceedings  to  condemn  lands 
required  by  a  railroad  company, 
the  date  of  the  report  of  the  com- 
missioners is  the  time  with  refer- 
ence to  which  the  valuation  of  the 
land  and  damages  for  the  taking, 
is  to  be  made  by  the  jury  on  the 
trial  of  the  appeal.  Metier  v. 
Eas'on  and  Amhoy  R.  R.  Co.,     222 

2.  Interest  from  the  date  of  the  award 
of  the  commissioners  should,  as  a 
general  rule,  be  allowed,  not  strict- 
ly as  damages,  but  as  an  equitable 
mode  of  compensating  the  owner 
for  the  necessary  delay  in  ulti- 
mately ascertaining  the  amount  he 
is  entitled  to  be  paid.  lb. 

3.  This  general  rule  for  the  allowance 
of  interest,  is  liable  to  be  controlled 
by  the  circumstances  of  each  case, 
if  the  owner  has  had  the  profitable 
use  of  the  premises,  or  has  received 
rents  pending  the  appeal,  these 
circumstances  should  be  taken  into 
account,  and  interest  abated  ac- 
cordingly, lb. 

4.  If  the  owner  is  the  sole  appellant, 
and  the  verdict  is  not  in  excess  of 
the  award  of  the  commissioners, 
interest  should  be  disallowed.  la 
that  event,  the  owner  is  the  cause 
of  the  delay.  lb. 

5.  If  the  company  is  also  an  appel- 
lant, interest  should  be  allowed. 
By  its  appeal,  the  award  of  the 
commissioners  is  superseded,  and 
the  power  of  the  owner  to  enforce 
payment  of  his  compensation  is  sus- 
pended until  the  issue  is  tried.  lb. 

6.  In  proceedings  under  statutes  for 
the  condemnation  of  lands,  costs 
are  not  recoverable,  unless  given 
by  the  statute ;  and,  if  given  by 
the  statute,  the  allowance  of  them 
in  any  case  will  depend  upon  the 
terms  of  the  enactment.  lb. 

7.  The  charter  of  the  company,  pro- 
viding that,  if  the  owner  appeals, 
and  the  jury  find  the  same  or  a 
less  sum  than  the  company  shall 
have  offered,  or  the  commissioners 
awarded,  the  costs  shall  be  paid  by 
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him ;  held,  that  if  the  jury  find  a 
less  sum  as  the  valuation  of  the 
land  and  damages  than  was  award- 
ed by  the  commissioners,  exclusive 
of  interest,  the  owner  who  appeals 
must  pay  costs,  although  the  com- 
pany also  appeals.  lb. 

CONFUSION  OF  GOODS. 

The  doctrine  that  one  mixing  his 
goods  with  those  of  another,  so 
that  a  separation  is  impossible 
loses  his  property,  is  a  doctrine 
that  is  adopted  to  prevent  fraud, 
and  is  not  applied,  except  in  favor 
of  an  innocent  party  against  a 
wrong  doer.  A  person  who  is 
himself  a  wrong  doer,  is  not  enti 
tied  to  the  benefit  of  this  principle. 
Wooley  V.  Campbell,  164 

CONSTITUTION  AND  CONSTI- 
TUTIONAL LAW. 

1.  The  legislature  cannot  leave  it  to 
a  board  of  commissioners  to  deter- 
mine in  what  proportion  the  ex 
pense  of  laying  out  and  opening  a 
public  avenue  shall  be  imposed  on 
the  townships  of  a  county  or  wards 
of  a  city.  State,  Gaines,  pros.,  v 
Hudson  Co.  Ave.  Comm'i-s,  12 


2.  Such  act  of  taxation  must  itself 
distribute  the  burthen  or  prescribe 
the  standard  by  which  such  distri- 
bution is  to  be  made.  lb. 

3.  An  act  authorizing  the  making  of 
a  public  avenue  and  directing  the 
commissioners  to  have  a  map  made 
of  such  avenue,  and  which  then 
provides  a  specified  mode  by  which 
the  moneys  to  pay  for  the  expense 
of  the  project  are  to  be  raised,  will 
not  be  sustained  with  respect  to  the 
making  of  the  map,  if  the  plan  for 
providing  such  moneys  turns  out 
to  be  illegal.  lb: 

4.  A  land  owner  is  so  far  injured  by 
the  mapping  out  of  such  avenue, 
that  he  is  entitled  to  have  the 
judgment  of  the  law,  on  the  pro- 
ject, without  waiting  until  his 
property  is  attempted  to  be  appro- 
priated in  point  of  fact,  lb. 


5.  The  case  of  The  State  v.  Seymour,  6 

Vroom  47,  commented  on  and  ex- 
plained, lb. 

6.  The  18th  section  of  tiie  charter  of 
the  city  of  Plainfield,  giving  to  ihe 
common  council  the  power  to  pre- 
scribe, by  ordinance,  tines  and  pen- 
alties for  the  violation  of  any  oi  its 
ordinances,  with  the  proviso  that 
the  amount  of  fine  shall  in  no  case 
exceed  $100,  or  the  term  of  impris- 
onment twenty  days,  preserving 
the  right  of  trial  by  jury  if  de- 
manded by  the  defendant  in  all 
cases,  where  the  punishment  pre- 
scribed may  be  imprisonment  or 
the  amount  of  fine  exceed  $20,  is 
not  unconstitutional.  Howe\,  Treas- 
urer of  Plainfield,  145 

7.  The  provision  of  the  state  consti- 
tution, which  ordains  that  the  right 
of  trial  by  jury  shall  remain  invi- 
olate, is  substantially  the  same  as 
that  upon  the  same  subject  con- 
tained in  the  Constitution  of  1776, 
and  neither  was  intended  to  ex- 
tend the  right  of  trial  by. jury  to 
cases  where  it  did  not  previously 
attach.  lb. 

8.  The  case  of  McGear  v.  Woodruff,  4 
Vroom  213,  approved.  lb. 

9.  The  same  act  may  constitute  an 
offence  both  against  the  state  and 
mimicipal  corporation,  and  both 
punish  without  violation  of  any 
constitutional  principle.  lb. 

10.  The  unlawful  retailing  of  intoxi- 
cating drinks  or  the  keeping  of 
tippling  houses,  are  not  included 
in  the  category  of  criminal  of- 
fences, the  punishment  of  which 
cannot,  constitutionally,  be  dele- 
gated by  the  legislature  to  a  mu- 
nicipality, as  oflfences  cognizable  by 
it  under  the  powers  of  police,     lb. 

11.  A  surface  tax  on  a  drainage  dis- 
trict for  the  purpose  of  defraying 
the  e-xpetise  of  running  and  main- 
taining engines  which  are  part  of 
a  sewage  system,  cannot  be  sus- 
tained as  an  assessment,  because  it 
is  not  graduated  by  the  benefit  im- 
parted to  the  land  to  be  assessed  ; 
nor  can  it  be  maintained  under  the 
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taxing  power,  where  the  drainage 
district  is  not  co-extensive  with 
the  political  or  municipal  district 
of  which  it  is  a  part.  It  must  be 
made  to  fall  upon  the  entire  politi- 
cal district.  State,  McClosky,  pros., 
V.  Ghamberlin,  388 

12.  A  taxing  act  is  fatally  defective  if 
the  legislature  does  not  designate 
the  property  out  of  which  it  is  to 
be  made,  and  prescribe  a  mode  for 
enforcing  it.  lb. 

13.  The  act  to  establish  a  system  of 
sewage  in  this  case  being  unconsti- 
tutional as  to  some  of  its  provis- 
ions, so  that  the  scheme  adopted 
cannot  be  made  available,  the  un- 
dertaking will  be  arrested  in  its 
incipient  stage.  lb. 

14.  This  is  not  a  case  in  which  the 
unconstitutional  features  of  tiie  law 
may  be  rejected,  and  the  work  al- 
lowed to  proceed  under  parts  of  it 
which  are  valid.  IbJ 

15.  A  statute  authorizing  the  expense 
of  paving  the  road-bed  of  a  city 
street,  to  be  assessed  in  the  pro-j 
portion  of  two-thirds  on  the  prop- 
erty abutting  on  the  street,  and  the 
remaining  third  on  the  public  at 
large,  is  unconstitutional.  State, 
Agens,  pros.,  v.  Mayor,  (Sec,  of  New- 
ark, 415 

16.  Assessments  for  local  improve- 
ments of  this  character  may  be 
made  against  the  property  peculi- 
arly benefited,  but  such  assessments 
must  be  made  to  the  extent  only 
of  such  peculiar  benefits.  lb. 

17.  This  rule  does  not  apply  to  im- 
provements of  the  sidewalk,  which 
is  to  be  regarded  as  subservient  to 
the  premises  to  which  it  is  attached, | 
and  the  expense  of  improving! 
which  may  be  charged  wiiolly  to 
the  owner.  lb. 


•CONSTEUCTION  OF  STATUTES 

See  Statutes.  ' 


CONTRACT. 

1.  A  contract  between  a  railroad  com- 
pany operating  a  railroad  in  this 
state  under  acts  of  the  legislature 
of  this  state,  and  certain  individu- 
als, the  effect  of  which  is  to  give 
the  latter  the  exclusive  right 
of  transporting  certain  kinds  of 
freight  over  their  railroad,  is  void 
from  considerations  of  public  pol- 
icy. Union  Locom.  Exp.  Co.  v.  Erie 
Railway  Co.,  23 

2.  A  contract  which  has  been  recog- 
nized as  valid  by  tlie  courts  of 
another  state,  will  not  be  enforced 
by  the  courts  of  this  state,  if  it  is  in 
violation  of  the  public  policy  of 
this  state.  lb. 

3.  The  defendants  intending  to  put 
an  end  to  a  contract  with  the  plain- 
tiflPs,  proposed  to  pay  a  certain  sum 
for  a  release  from  the  contract. 
In  an  action  by  the  plaintiflTs  for 
the  breach  of  the  original  contract 
—held, 

1.  That  the  proposition  was  an 
ofier  of  a  compromise  which  was 
not  binding  unless  accepted. 

2.  That,  if  accepted,  the  considera- 
tion which  gave  it  validity  as  an 
agreement,  was  the  release  and  ex- 
tinguishment of  the  former  con- 
tract. 

3.  That  if  the  plaintiffs  intended 
to  hold  the  defendants  to  the  terms 
of  the  offer,  they  should  have  sued 
on  the  agreement  of  compromise, 
if  an  agieement  was  concluded ; 
and  that  they  could  not  sue  on  the 
original  contract,  and  use  tlie  offer 
of  the  defendants  as  a  liquidation 
of  the  damages  they  had  sustained 
by  a  breach  of  the  original  con- 
tract, lb. 

4.  A  contract  of  insurance  made  out 
of  this  state  on  property  here  situ- 
ated, is  valid,  and  will  be  enforced 
here.  Columbia  Fire  Ins.  Co.  v. 
Kinyon,  38 

5.  Although  it  would  be  competent, 
by  legishition,  to  invalidate  in  our 
courts  an  insurance  contract  made 
in  good  faith  in  another  state  on 
property  located  here,  it  would  be 
so  contrary  to   the   comity  which 
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has  been  observed  between  the 
states,  that  such  an  intention  will 
not  be  imputed  to  the  law  maker, 
unless  the  language  used  so  clearly 
expresses  that  purpose  as  to  bear 
no  other  reasonable  interpretation. 
lb. 

6.  The  regulations  of  our  insurance 
laws  are  not  merely  for  the  pur- 
pose of  revenue — they  impair  the 
contract  made  in  violation  of  them, 
so  far,  at  lea-st,  as  concerns  the 
right  of  the  foreign  corporation  to 
sue  upon  it.  Whether  public  pol- 
icy requires  that  the  party  insured 
shall  be  permitted  to  enforce  the 
agreement,  is  not  decided.  J  b. 

7.  Where  terms,  used  in  a  written 
contract,  are  of  themselves  suscep- 
tible of  a  definite  legal  construe-, 
tion,  the  fact  that  the  parties  have 
adopted  and  acted  on  an  erroneous 
construction  of  the  contract  will 
not  preclude  them,  as  to  transac- 
tions not  clear,  from  insisting  on 
the  proper  and  true  legal  construc- 
tion. Stewart  ads.  Ltkiqh  Valley  R. 
R.  Co.,  '  53 

8.  An  agreement  to  engraft  new  terms 
upon  an  existing  contract  not  bind- 
ing, if  without  consideration.  Titus 
&  Scudder  v.  Cairo  and  Fulton  R.  R. 

a.,  98 

9.  The  authority  of  G.  to  sell  bonds 
of  the  company  will  not  be  inferred 
from  his  position  as  director  of  the 
company,  nor  from  the  fact  that 
the  president  of  the  company  gave 
him  a  power  of  attorney  to  sell. 
The  authority  of  the  president  to 
execute  such  power  of  attorney 
must  be  shown.  lb. 

10.  H.  and  S.  entered  inio  business, 
October  1st,  1871,  to  continue  until 
April  1st,  1875,  unless,  at  the  expi- 
ration of  eighteen  months  from  the 
former  date,  the  business  did  not 
pay  its  own  expenses,  in  which 
event,  6.  was  to  have  the  right  to 
close  it  after  that  time.  The  entire 
working  capital,  $5000,  was  fur- 
nisiied  by  8.  It  appearing  tiiat, 
on  the  8th  of  August,  1872,  this 
working  capital  was  lost — held,  that 
S.  was  not  obliged  to  furnish  more 


capital,  or  to  pledge  his  credit  in 
the  prosecution  of  the  business,  and 
that  he  might,  therefore,  terminate 
the  agreement,  August  8th,  1872,. 
subject  to  his  liability  to  pay  H. 
wages  to  April  Ist,  1873.  Hill  v. 
Smalley,  103- 

11.  Where  there  is  an  agreement  to 
sell  lands,  charged  with  a  mortgage 
of  a  certain  amount,  and  two  deeds 
are  drawn  conveying  the  lands 
named  in  the  agreement  in  differ- 
ent parcels,  each  of  which  charges 
the  land  therein  described  with  a 
mortgage  of  the  amount  named  in 
the  agreement,  but  does  not,  in 
terms,  refer  to  the  other  deed  ;  the 
mortgage,  the  fact  that  it  is  the 
only  mortgage,  and  the  location  of 
the  lands,  may  be  shown  in  expla- 
nation.    Thayer  ads.  Torrey,      339 

12.  Where  the  amount  of  the  mort- 
gage is  by  contract,  to  be  paid  as 
part  of  the  purchase  money,  it  is 
an  assumption  of  payment  between 
the  grantor  and  the  grantee,  and 
not  merely  a  taking  subject  to  the 
mortgage.  lb. 

13.  Where  it  was  necessary  for  one 
party  to  foreclose  a  mortgage  on 
land,  taken  in  exchange  to  perfect 
a  title  which  was  to  be  conveyed 
free  of  encumbrances,  the  expenses 
of  foreclosure  must  be  paid  by  the 
other.  lb. 

14.  If  the  buyer  goes  into  possession 
of  land  under  the  agreement  to 
purchase,  where  some  of  the  pay- 
ments are  deferred,  and  the  title 
papers  remain  in  escrow  until  the 
payments  are  made,  after  an  occu- 
pation of  four  years,  knowledge 
that  the  papers  are  in  escrow  and 
payment  of  part  of  the  purchase 
money,  without  objection,  all  for- 
mal exceptions  to  the  execution  of 
the  papers  are  waived.  lb. 

15.  W^here  the  agreement  for  sale 
does  not  call  for  covenants  in  the 
deeds,  the  vendee  is  only  entitled 
to  good  and  sufficient  deeds  to  con- 
vey the  title  in  fee  simple,  without 
covenants.  lb. 

16.  A  contract  of  a  railroad  companjr 
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which  gives  to  certain  persons  an!, 3.  The  test  of  capacity  to  make  a  deed 
exclusive  advantage  or  monopoly,  j  is,  that  a  person  "shall  have  the 
over  all  other  transporters  in  the  ability  to  understand  the  nature 
transportation  of  goods,  is  unjust,  j     and  effect  of  the  act  in  which  he  is 


and   cannot    be    legally   enforced 
Messenger  v.  Penn.  R.  R.  Co.,    531 

17.  The  act  of  1871,  {Revision,  Evi- 
dence, ^  16,)  which  provides  that, 
in  actions  in  courts  of  law,  upon 
instruments  under  seal,  the  defend- 
ant may  plead  and  set  up  as  a  de- 
fence therein,  fraud  in  the  consid- 
eration of  tlie  contract  as  fully, 
and  to  all  intents  and  purposes,  as 
if  such  instrument  were  not  under 
seal,  puts  contracts  under  seal  on 
an  equality  with  contracts  by  parol, 
with  respect  to  pleading  and  evi-j 
dence,  where  there  has  been  fraud 
in  the  consideration.  Lord  v.j 
Brookfield,  552 

18.  In  an  action  on  an  instrument 
under  seal,  if  the  contract  is  still 
executory,  or  has  been  rescinded 
before  suit  brought,  or  the  con- 
sideration has  entirely  failed,  the 
defence  of  fraud  in  the  considera- 
tion, should  be  pleaded  in  bar; 
but  where  the  contract,  having  been 
executed,  has  not  been  rescinded,! 
and  the  consideration  has  not 
entirely  failed,  such  defence  can- 
not be  pleaded  in  bar — it  can  only 
be  used  at  the  trial  to  reduce  the 
amount  of  the  plaintiff's  recovery. 

lb 
See  Evidence,  1,  2. 

Taxation,  Taxes,  14. 


CONVEYANCES. 

1.  If  a  deed  be  read  falsely  to  a  man 
too  infirm  to  read  it  himself,  or  if 
the  contents  be  untruly  stated  to 
him,  it  may  for  that  reason  be 
avoided  at  law ;  but  if  he  be  sim- 
ply misinformed  as  to  its  legal 
effect,  it  cannot  be  avoided  in  a 
court  of  law,  but  a  court  of  equity 
will  correct  or  reform  the  deed. 
Eaton  V.  Eaton,  108 

2.  The  degree  of  evidence  required 
to  defeat  such  deed  should  be  suffi- 
cient to  carry  strong  conviction  to 
the  minds  of  the  jurv  of  its  truth. 

lb. 


engaged    and    the  business    he    is 
transacting.  ih. 

4.  The  deed  of  conveyance  of  a  person 
of  unsound  mind,  executed  before 
an  inquisition  and  finding  of  luna- 
cy, if  taken  in  good  faith  is  voida- 
ble only,  and  not  void.  lb. 

5.  A  voidable  deed  may  be  ratified 
by  acts  of  acquiescence  after  the 
disability  is  removed  ;  but  the  acts 
of  confirmation  to  establish  the 
deed,  must  sliow  an  intention  to 
confirm  it  with  knowledge  of  its 
character  and  that  it  is  voidable. 

lb. 

6.  A  grant  of  lands  of  the  state  to  a 
corporation  by  an  act  of  the  legis- 
lature, for  an  actual  consideration, 
is  a  conveyance,  and  the  grantee 
takes,  not  as  the  recipient  of  cor- 
porate franchises,  but  as  owner  by 
the  same  title  as  would  be  acquired 
by  an  individual  grantee,  and  with 
all  the  rights  and  privileges  an- 
nexed. An  exemption  from  gen- 
eral taxation  contained  in  such 
legislative  grant,  is  a  right  which, 
gives  value  to  the  estate,  and  is  part 
of  the  thing  granted,  and  cannot 
be  modified  or  repealed  without 
the  consent  of  the  grantee.  State^ 
United  R.  R.  &  Canal  Co.,  pros.,  v. 
Comm'r  of  R.  R.  Taxation,  241 

7.  The  certificate  of  acknowledgment 
of  a  married  woman  to  a  deed  needf 
not  state  that  there  was  a  private 
examination,  if  it  certify  that  she- 
was  examined  separate  and  apart 
from  her  husband.  This  is  a  sub- 
stantial compliance  with  the  stat- 
ute ;  a  verbal  compliance  is  not 
required.     Thayer  ads.  Torrey,  339' 

8.  Where  there  is  a  description  in  a 
deed,  followed  by  an  exception- 
which  is  uncertain,  the  exception 
may  -be  void  for  uncertainty,  but 
the  description  will  stand.  J  b. 

9.  Where  a  conveyance  was  made  to- 
the  grantees  and  their  heirs,  for 
the  use  of  the  grantees  and  their 
heirs  in  trust  for  the  persons  bene- 
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ficially  interested,  the  trust  was 
not  executed  by  the  statute  for 
transferring  uses  into  possession  so 
as  to  vest  the  legal  estate  in  the 
cesluis  que  trust,  or  either  of  them. 
C'ueman  v.  Broadnax,  508 

10.  Where  the  conveyance  is  to  and 
to  the  use  of  trustees,  they  will  takel 
tlie  legal  estate  by  virtue  of  the 
limitation,  without  the  aid  of  any 
reasoning  derived  from  the  naturej 
of  the  trust.  i6. 

11.  A  deed  of  trust  conferred  upon 
the  cestui  que  trust  the  power  to 
request  her  trustee  to  make,  exe-i 
cuie  and  deliver  any  deed  or  deeds,[ 
instrument  or  instruments,  where- 
by to  grant  and  convey  the  whole 
or  any  part  of  the  premises  unto 
such  persons  as  she  should  appoint 
or  direct,  either  before  or  after  the 
death  of  her  husband — held,  that  a 
conveyance  made  under  such  direc- 
tion by  the  trustee,  upon  the  same 
trusts  contained  in  the  original 
deed  had  no  relation  to  or  opera- 
tion upon  the  equitable  estate ;  it 
transferred  the  mere  legal  title  and 
thereby  effected  a  change  of  trustee 
for  the  convenience  of  the  cestui 
que  trust.  lb. 

CONVICTION. 

The  record  of  a  conviction,  under  a 
penal  statute,  must  show,  on  its 
face,  everything  necessary  upon 
general  principles  to  constitute  a 
legal  conviction;  it  should  set  out 
such  facts  as  are  necessary  to  con- 
stitute a  statutory  ofience  ;  that  the 
defendant  was  convicted  thereof; 
upon  what  evidence  he  was  con- 
victed, and  the  ju<lgment  of  for- 
feiture.   JBiick  V.  Danzenbacker,  359 

CORPORATION. 

j 

1.  The  sixtii  section  of  the  general 
corporation  act  of  1846  [Nix.  Dig. 
168)  is  not  limited  to  grants  of  cor- 
porate franchises  and  privileges 
inade  to  corporations  created  after 
the  passage  of  that  act.  It  extends 
to  every  grant  of  franchise  and 
privileges  thereafter  made  to  cor- 
porations which  were  created  be- 


fore the  act  was  passed.  State,  M. 
&  E.  R.  R.  Co.,  pros.,  v.  Comm'r 
of  Railroad  Taxation,  228 

2.  A  corporation  having  an  irrepeai- 
able  charter  which  provides  for  a 
special  mode  of  taxation,  and  that 
"  no  other  or  further  tax  or  impo- 
sition shall  be  levied  or  imposed 
upon  said  company,"  may  consent 
to  other  taxation,  or  a  different 
mode  of  assessment  from  that  speci- 
fied in  its  charter,  by  the  accep- 
tance of  subsequent  legislative  acts, 
without  impairing  the  exemption 
from  general  taxation  contained  in 
its  charter.  In  such  event,  the  new 
taxation  becomes  part  of  the  origi- 
nal contract,  and  modifies  its  terms 
to  that  extent,  leaving  the  restric- 
tion therein  on  further  taxation  in 
full  force.  State,  United  Railroad 
and  Canal  Co.,  pros.,  v.  Comm'r  of 
Railroad  Taxation,  240 

3.  Where  the  real  estate  of  a  corpora- 
tion is  situate  partly  in  one  town- 
ship and  partly  in  another,  and  is 
occupied  by  the  corporation,  it  will 
be  subject  to  taxation  in  the  town- 
ship where  the  corporation  resides. 
State,  Warren  Manf.  Co.,  pros.,  v. 
Warford,  Collector,  397 

4.  The  residence  of  tlie  corporation, 
for  the  purposes  of  taxation  of  its 
real  estate,  will  be  in  the  township 
in  which  their  principal  office  is. 

lb. 


COSTS. 

1.  In  proceedings  under  statutes  for 
the  condemnation  of  lands,  costs 
are  not  recoverable,  unless  given 
by  the  statute;  and,  if  given  by  the 
statute,  the  allowance  of  them  in 
any  case  will  depend  upon  the 
terms  of  the  enactment.  Metier  v. 
Easton  and  Amboy  R.  R.  Co.,     223 

2.  The  charter  of  the  company  jiro- 
viding  tliat,  if  the  owner  appeals, 
and  the  jury  find  the  same  or  a  less 
sum  than  the  company  shall  have 
offered,  or  the  commissioners 
awarded,  the  costs  shall  be  paid  by 
him  ;  held,  that  if  the  jury  find  a 
less  sum  as  the  valuation  of  the 
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land  and  damages  than  was  award- ; 
ed  by  tlie  commissioners,  exclusivej' 
of  interest,  the  owner  who  appeals: 
must  pay  costs,  although  the  com-|'2. 
pany  also  appeals.  /6.I 

I 

3.  Where  it  was  necessary  for  one 
party  to  foreclose  a  mortgage  on  J 
land,  taken  in  exchange  to  perfect 
a  title  which  was  to  he  conveyed 
free  of  encumbrances,  the  expenses 
of  foreclosure  must  be  paid  by  the 
other.     Thayer  ads.  Torrey,       339 


See  Reference,  2. 


COVENAJs^T. 

B.  covenanted  with  U.  that,  for  cer- 
tain considerations,  among  others, 
the  conveyance  to  him  by  U.  of 
certain  real  estate,  if  the  titles  were 
satisfactory  on  both  sides,  to  con- 
vey to  U.  a  farm  and  the  personal 
property  thereon ;  in  an  action 
brought  by  U.  against  B.  on  the 
agreement,  held — 

1.  That  B.  could  not  properly  re- 
ject the  title  of  U.  by  a  simple  ex- 
pression of  dissatisfaction,  based 
upon  no  suflQcient  legal  reason ;  if 
the  title  was  good  in  law,  or  if  it 
was  what  the  law  holds  to  be  a 
merchantable  title,  he  was  bound 
to  be  satisfied. 

2.  If,  however,  the  title  of  U.  is 
imperfect,  by  reason  of  the  exist- 
ence of  the  inchoate  right  of  dower 
of  the  wife  of  a  former  owner  of 
the  real  estate,  the  title  cannot  be 
satisfactory,  and  no  recovery  can 
be  had  by  U.  on  the  agreeme.it  of 
sale.     Beardslee  ads.  Underhill,  309 

See  Heirs  and  Devisees. 


COURTS. 

1.  The  District  Courts  in  the  city  of 
Newark,  under  the  act  of  March 
4th,  1873,  decide  facts  and  execute 
judgments  in  small  causes  between 
parties  residing  in  the  city  of  New- 
ark ;  and  the  Court  of  Common 
Pleas,  in  its  relations  to  said  courts, 
is  purely  an  appellate  court.  A 
final  judgment  cannot  be  entered 
and  executed  in  the  Common  Pleas ; 
there  must  be  an  order  for  judg- 


ment, directed  to  the  District  Court, 
Querin  v.  Rodweil,  71 

At  common  law,  and  independently 
of  recent  statutes,  courts  of  law  had 
the  power  to  order  inspection  of 
papers,  which,  by  the  pleadings  or 
by  being  used  in  evidence,  came 
within  the  control  of  the  court.. 
But  the  court,  in  exercising  this 
control  over  papers,  will  merely 
grant  inspection  and  examination 
by  the  parly  and  his  witnesses,, 
eitiier  in  open  court,  or  before  an 
officer  of  the  court,  or  in  the  pres- 
ence of  the  party  producing  them,, 
or  his  attorney,  and  will  not  take 
them  from  the  latter  and  deliver 
them  into  the  possession  of  the  other 
side.  Hilyardv.  Township  of  Hai~ri- 
son,  170- 

CRIMINAL  LAW. 

,  A  general  charge  in  an  indictment 
of  a  conspiracy  to  cheat,  is  suffi- 
cient, without  setting  forth  the- 
means  to  be  used.  State  v.  Youny 
and  Stainsby,  184 

,  At  all  events,  a  charge  of  a  con- 
spiracy to  cheat  a  municipality, 
imports  an  indictable  offence,  on 
the  ground  of  the  public  character 
of  the  corporation.  lb. 

.  In  setting  forth  in  the  indictment 
an  overt  act,  it  is  not  necessary  to 
state  all  the  means  used  in  the  exe- 
cution of  the  plot.  lb. 

.  The  defendant  was  convicted  of 
adultery  and  sentenced  to  impris- 
onment at  hard  labor  for  six 
months  in  the  state  prison.  Being 
brought  before  this  court  by  habeas 
corpus,  it  was  held,  that  he  could 
not  l)e  imprisoned  at  hard  labor  for 
this  offence.     Stale  v.  Gray,       368 

,  This  court  having  no  power  to  pass 
a  proper  sentence,  or  to  remand 
the  prisoner  to  the  court  below  for 
re-sentence,  he  was  discharged.  76, 


DAMAGES. 

^e  Contract,  3. 

Negligence,  3,  4,  5. 
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DEATH. 
See  Pleas  and  Pleading,  1. 

DEDICATION. 

1.  The  adoption  of  a  map  or  plan! 
made  by  commissioners  a()pointedi 
by  the  legislature,  or  under  legisla-j 
tive  authority,  by  conveying  and 
bounding,  wuh  reference  thereto, 
is  a  dedication  of  the  lands  of  the 
owner  within  the  lines  of  the  street 
laid  down  on  said  map,  and  re- 
ferred to  in  the  conveyance,  dark 
V.  City  of  Elizabeth,  120 

2.  The  making  of  deeds  by  land 
owners,  recognizing  the  existence 
of  a  street,  is  conclusive  evidence 
against  them  of  the  dedication  of 
the  street  to  the  public  use,  either 
by  the  grantors  themselves,  or  by 
those  under  whom  they  claim. 
State,  Cent.  R.  R.  Co.,  pros.,  v.  City 
of  Elizabeth,  432 

See  Evidence,  3. 


DEED. 
See  Conveyances. 

DEVISE. 

1.  By  a  devise  to  S.  of  "  all  that  part 
of  the  premises  situated  on  the 
southeasterly  corner  of  Elm  and 
Mulberry  streets,  now  occupied  by 
him,"  the  devisee  takes  that  part 
of  the  premises  with  all  the  rights 
and  privileges  in  the  yard,  parcel 
of  the  premis&s,  which  he  had  held' 
and  occupied  of  right  under  and  by[ 
virtue  of  his  agreement  with  the' 
testator.     Stanford  v.  Lyon,        426 

2.  This  case  distinguished  from  Fetters  ^ 
V.  Humphreys,  4  C.  E.  Green  471.! 

J6.! 

DEVISEES. 
See  Heirs  and  Devisees. 


DISORDERLY    ACT. 
-See  Vagrant  Act. 

DISTRESS. 

Under  the  6rst  section  of  the  supple- 
ment of  1848  to  the  act  concerning 
distresses,  goods  taken  from  the 
demised  premises  during  the  term, 
but  before  the  rent  accrued,  can  be 
distrained  off  the  demised  premises 
for  such  subsequently  accruing  rent, 
within  thirty  days  after  their  re- 
moval.     Weiss  V.  Jahn,  93 

DISTRICT    COURTS. 
See  Courts. 

DRAINAGE. 

See  Assessments,  30. 

DUPLICATE,  TAX. 

Quere.  Who  is  entitled  to  the  custody 
of  the  duplicate  of  the  assessment 
of  taxes,  and  the  tax  warrant,  is- 
sued for  unpaid  taxes,  after  the 
collector  of  taxes  is  out  of  oflBce? 
HUyard  v.  Township  of  Harrison, 
170 

See  Taxation,  Taxes,  7. 

EMINENT    DOMAIN. 

See  Condemnation  op  Land. 

ENCROACHMENT. 
See  Road,  2,  3,  4,  5,  6. 

ERROR. 

1.  On  a  writ  of  error  to  review  a  de- 
cision presenting  a  mixed  question 
of  law  and  fact,  the  conclusion  of 
the  court  below  on  the  facts,  must 
be  plainly  erroneous  to  induce  the 
Court  of  Errors  to  disturb  the  judg- 
ment of  the  court  below,  on  the 
ground  of  error  in  its  conclusion 
on  the  facts.     Stoat  v.  Leonard,  492 

2.  Refusal  to  non-suit  for  failure  of 
proofs  not  error,  if  the  defect  was 
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supplied  by  evidence  taken  in  the 
progress  of  the  cause.  Del.,  Lack. 
&  W.  R.  B.  Co.  V.  Dailey,  527 

5.  Not  error  to  charge  "  that  a  railroad 
company  is  bound  to  carry  passen- 
gers safely,  so  far  as  the  utmost 
care  and  skill  of  the  most  prudent 
men  practically  obtainable,  can  se- 
cure it  under  the  particular  circum- 
stances of  the  case."  lb. 

See  Pkactice,  13,  14. 


i:SSEX  PUBLIC  EOAD  BOARD. 

1.  A  reference  by  the  Essex  road 
board,  of  an  assessment  for  bene- 
fits, back  to  the  appraisers  for 
amendment  in  a  matter  of  form,  is 
not  illegal.  State,  Ropes,  pros ,  v. 
Essex  Public  Road  Board,  336 

2.  The  Essex  road  board  commission- 
ers are  authorized  to  make  com- 
pensation for  injuries  arising  from 
a  change  in  the  grade  of  such  ave- 
nues only  as  are  constructed  by 
them,  and  only  such  damages  are 
to  be  included  in  the  assessments 
for  benefits.  lb. 

See  Assessments,  16. 


EVIDENCE. 

1.  The  general  rule  is,  that  where  any 
doubt  arises  upon  the  true  sense 
and  meaning  of  the  words  of  a  writ- 
ten contract,  or  any  difiiculty  as  to 
their  application  under  the  sur 
rounding  circumstances,  the  sense 
of  the  language  may  be  ascertained 
by  evidence  dehors  the  instrument 
itself.  Sand/ord  &  Wright  v.  New- 
ark and  Hudson  R.  B.  Co., 

2.  A  written  contract  was  entered 
into  to  build  a  bridge  which  was 
not  described:  held,  that  it  might 
be  shown  by  parol  that  at  the  time 
of  the  contract,  the  parties  referred 
to  a  plan  or  draft  of  a  bridge  then 
in  existence.  lb 

3.  The  deed  is  the  best  evidence  of 
dedication,  and  parol  evidence  will 
not  be  admitted  to  contradict,  and 
show    there   was   no   intention    to 


dedicate.  Clark  v.  City  of  Eliza- 
beth, 120 

,  At  common  law,  and  independent- 
ly of  recent  statutes,  courts  of  law 
had  the  power  to  order  inspection 
of  papers,  which,  by  the  pleadings, 
or  by  being  used  in  evidence,  came 
within  the  control  of  the  court. 
But  the  court,  in  exercising  this 
control  over  papers,  will  merely 
grant  inspection  and  examination 
by  the  party  and  his  witnesses, 
either  in  open  court,  or  before  an 
officer  of  the  court,  or  in  the  pres- 
ence of  the  party  producing  them, 
or  his  attorney,  and  will  not  take 
them  from  the  latter  and  deliver 
them  into  the  possession  of  the 
other  side.  Hilyard  v.  Township 
of  Harrison,  170 

.  When  it  afiBrmatively  appears  in 
the  case  that  the  entries  in  the 
day-book,  or  some  of  them,  have 
been  carried  into  the  ledger,  the 
two  books  must  be  ofl'ered  together. 
Bonnell  v.  Mawha,  1 98 

.  A  party  may  rely  on  proof  of  the 
admission  of  the  defendant  that  a 
fixed  sum  is  due  on  account,  with- 
out the  production  of  his  books 
containing  the  account  referred  to. 
lb. 

.  A  transcript  of  the  record  of  pro- 
bate of  a  will  devising  lands  made 
before  tiie  surrogate,  is  competent 
evidence  of  title  in  an  action  of 
ejectment,  if  tlie  record  contains 
the  proofs  taken  before  the  surro- 
gate, as  required  by  the  statute; 
and  if  the  proofs  contained  in  the 
record  show  that  the  will  was  exe- 
cuted with  all  the  ft)rmalities  re- 
quired by  the  statute  of  wills,  the 
probate  will  be  prima  facie  evi- 
dence, and  will  of  itself  be  suffi- 
cient to  establish  the  title,  if  not 
overcome  by  counter  proof.  Allaire 
V.  Allaire,  312 

i.  The  heir-at-law  is  not  concluded 
by  the  probate  from  disproving  the 
prima  facie  title  shown  by  its  pro- 
duction. He  may  controvert  the 
efl'ect  of  the  probate  by  proof  of 
the  insanity  of  the  testator,  or  the 
want  of  any  of  the  legal  requisites 
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of  a  valid  will,  and  may  impeach 
its  validity   in  any  manner  which 
would  be  permitted,  if  the  original 
will  had  been  produced  and  proved  I 
by  witnesses.  i6.„ 

9.  The  competency  of  the  record  of 
probate  before  the  surrogate  as 
evidence  or  its  efiect  as  prima  facie 
proof,  is  not  destroyed  by  the  pen- 
dency of  an  appeal  taken  from  the 
order  of  the  surrogate  admitting 
the  will  to  probate.  lb. 

10.  The  act  of  1846,  {^'ix.  Dig.  1033,) 
puts  the  record  of  a  foreign  will, 
recorded  in  this  state  under  the 
provisions  of  that  act,  on  the  same 
footing  as  an  instrument  of  evi- 
dence as  the  record  of  a  will  proved 
in  the  first  instance  before  one  of 
the  surrogates  of  this  state.         76. 

11.  The  act  of  the  surrogate  in  ad- 
mitting a  foreign  will  to  record 
under  the  act  of  1846,  is  a  judicial 
proceeding  in  which  the  foreign 
probate  is  used  merely  as  evidence, 
and  the  subsequent  reversal  of  the 
original  probate  by  the  courts  of 
the  state  in  which  it  was  made, 
will  not  annul  the  record  of  the 
surrogate,  or  deprive  it  of  its  effect 
as  evidence.  lb. 

12.  The  attestation  clause  annexed  to 
a  will  and  signed  by  the  witnesses, 
is  prima  facie  evidence  of  the  facts 
stated  in  it,  which  can  only  be 
overcome  by  affirmative  proof  to 
the  contrary.  lb. 

13.  If  the  attestation  clause  is  perfect 
and  shows  on  its  face  that  all  the 
forms  required  by  the  statute  have 
been  complied  with,  and  the  sub- 
scribing witnesses,  when  called, 
admit  their  signaturet,  but  thronghi 
defect  of  memory,  or  for  any  otheri 
reason,  fail  to  testify  to  the  due^ 
execution  of  the  will,  it  may  be 
established  on  the  presumption 
arising  from  the  form  of  the  attest- 
ing clause,  unless  there  be  affirma- 
tive evidence  given  to  disprove  its 
statements.  lb. 

14.  By  a  devise  to  S.  of  "  all  that  part 
of  the  premises  situated  on  the 
southeasterly  corner   of  Elm   and, 


Mulberry  streets,  now  occupied  by 
him,"  the  devisee  takes  that  part 
of  the  premises  with  all  the  rights 
and  privileges  in  the  yard,  parcel 
of  the  premises,  which  he  had  held 
and  occupied  of  right  under  and 
by  virtue  of  his  agreement  with 
the  testator.  Parol  evidence  is 
competent  to  show  the  terms  of 
such  agreement,  and  the  extent  of 
the  occupation  by  virtue  of  the 
contract.  '  Stanford  v.  Lyon,       426 

See  Contract,  11,  17. 


EXEMPTION  FROM  TAXA- 
TION. 

See  Taxation,  Taxes,  3,  4,  6. 

FAILURE  OF  CONSIDERA- 
TION. 

See  Pleas  and  Pleading,  6. 


FRANCHISE. 
See  Railroad,  6. 

FRAUD. 

Where  the  evidence  shows  that  all 
the  parties  have  been  guilty  of 
fraud,  they  are  not  entitled  to  any 
aid  from  the  court.  Price  v.  Pol- 
luck,  44 

See  Confusion  of  Goods. 

FREEHOLDERS. 
See  Chosen  Freeholders. 


GAME  LAW. 

By  virtue  of  the  supplement  of 
March  21st,  1873,  to  the  "  act  for 
the  preservation  of  deer  and  other 
game,  and  to  prevent  trespassing 
with  guns,"  approved  April  16th, 
1846,  all  forfeitures  given  by  the 
first  section  of  the  act  of  1846  can 
be  recovered  only  by  actions  of 
trespass.  Bitck  v.  Danzenbacker,  35& 
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HEIRS  AND  DEVISEES. 

An  action  of  covenant  will,  by  fojrce 
of  the  statute  of  this  state,  lie 
against,  heirs  and  devisees  for  the 
breach  of  a  covenant  against  en- 
cumbrances contained  in  a  convey- 
ance of  the  ancestor.  New  Jersey 
Ins.  Co.  V.  Meeker,  282 

ILLEGAL  EEFERENCE. 

See  Contract,  16. 

INDICTMENT. 
See  Ckiminal  Law,  1,  2,  3. 

INSPECTION  OF  PAPERS. 
See  Courts,  2. 

INSURANCE. 

1.  A  contract  of  insurance  made  out 
of  this  state  on  property  here  situ- 
ated, is  valid,  and  will  be  enforced 
here.  Columbia  Fire  Ins.  Co.  v 
Kinyon,  33 

2.  Although  it  would  be  competent, 
by  legislation,  to  invalidate  in  our 
courts  an  insurance  contract  made 
in  good  faith  in  another  state  on 
property  located  here,  it  would  be 
so  contrary  to  the  comity  which 
has  been  observed  between  the 
states,  that  such  an  intention  will 
not  be  imputed  to  the  law  maker, 
unless  I  he  language  used  so  clearly 
expresses  that  purpose  as  to  bear 
no  other  reasonable  interpretation. 

lb. 

3.  The  regulations  of  our  insurance 
laws  are  not  merely  for  the  pur- 
pose of  revenue — they  impair  the 
contract  made  in  violation  of  them, 
so  far,  at  least,  as  concerns  the  right 
of  the  foreign  corporation  to  sue 
upon  it.  Whether  public  policy, 
requires  that  the  party  insured 
shall  be  permitted  to  enforce  the] 
agreement,  is  not  decided.  Ib.\ 

4.  The  declaration  is  defective,  in  that 
it  does  not  show  that  when  the  as- 
sessment was  made  upon  the  de-| 
posit  note,  the  defendant  was  a 
member  of  the  company,  and,  as 
such,  liable  to  assessment ;  nor  doesi 

Vol.  VIII.  2 


it  show  that  the  losses  assessed  ac- 
crued wiiile  the  defendant's  policy 
was  alive,  or  that  the  assessment 
was  made  on  the  basis  authorized 
by  the  corporation  act.  If  the  pol- 
icy had  expired,  the  defendant 
could  not  be  held  witliout  alleging 
that  the  loss  accrued  before  its  ex- 
piration. If  the  policy  was  alive, 
the  losses  must  have  occurred  while 
it  was  in  force.  lb. 

5.  All  commerce  and  friendly  inter- 
course between  citizens  of  the  in- 
surrectionary states  and  districts, 
and  the  rest  of  the  Union,  during 
the  recent  civil  war,  were  sus- 
pended, and  any  act  of  intercourse 
inconsistent  with  the  condition  of 
hostilities,  was  unlawful.  Mutual 
Benefit   Life   Ins.    Co.  v.  Hiilyardy 

444 

6.  As  a  consequence,  it  was  unlawful 
between  such  citizens  to  remit,  or 
to  receive  the  money  to  pay  a 
premium  on  a  policy  of  life  insur- 
ance coming  due  during  the  war,  as 
it  involved  an  act  of  amicable  in- 
tercourse, lb. 

7.  Whether  a  pre-existing  contract  is 
dissolved,  or  not,  by  the  war,  de- 
pends upon  whether  it  is  essenti- 
ally antagonistic  to  the  laws  gov- 
erning a  state  of  war.  If  the  con- 
tract is  of  a  continuing  nature,  as 
in  the  case  of  a  partnership,  or  of 
an  executory  character  merely,  and 
in  the  performance  of  its  essential 
features,  would  violate  such  laws,  it 
would  be  dissolved  ;  but  if  not,  and 
rights  have  become  vested  under  it, 
the  contract  will  either  be  quali- 
fied, or  its  performance  suspended, 
according  to  its  nature,  so  as  to 
strip  it  of  its  objectionable  features, 
and  save  such  rights.  The  ten- 
dency of  adjudication  is  to  pre- 
serve, and  not  to  destroy  contracts 
existing  before  the  war.  lb, 

:8.  A  policy  of  life  insurance,  issued 
before  the  war,  by  a  corporation 
in  this  state  for  the  benefit  of 
parties  in  Virginia,  where  premi- 
ums had  previously  been  paid,  is 
not  dissolved  or  forfeited  for  the 
mere  non-payment  of  a  premium 
falling  due  during   the   war,   and 
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where  the  payment,  with  proper 
interest,  was  pnimptly  tendered  at 
its  termination.  The  payment  had 
become  impossible  by  the  act  or 
force  of  the  law,  and,  for  that  rea- 
son, was  suspended,  and  excused 
for  the  time  being.  76. 

9.  A  condition  for  the  payment  of  tlie 
premium  on  a  life  policy  after  the 
first,  is  sui  generic,  and  not  of  the 
nature  of  a  condition  precedent  to 
the  vesting  of  a  right,  and  is  sub- 
ject to  be  suspended,  the  same  as 
clauses  for  performance  in  any 
other  contract.  lb. 

10.  The  fact  that  the  insurance  com- 
pany is  mutual,  does  not  create  a 
partnership  among  the  insured,  so 
as  to  make  the  contract  continuing 
— the  insurance  is  between  the 
corporation  and  the  insured.      lb 

11.  The  fault  of  the  rebellion  cannot 
be  imputed  to  the  plaintiffs,  so  as 
to  make  the  non-payment  their 
fault ;  the  law  deals  with  the  ex- 
istence of  hostilities,  and  considers 
all  citizens  of  the  beligerent  states 
respectively,  as  mutual  enemies. 
The  causes  of  the  contest  do  not 
affect  the  legal  results  between  the 
individuals.  Jb 


INTEREST. 

1.  Interest  from  the  date  of  the  award 
of  the  commissioners  on  proceed 
ings  to  condemn  lands,  should,  as 
a  general  rule,  be  allowed,  not 
strictly  as  damages,  but  as  an  equit- 
able mode  of  compensating  the 
owner  for  the  necessary  delay  in 
ultimately  ascertaining  the  amount 
he  is  entitled  to  be  paid.  Metiers. 
Boston  and  Amboy  B.  R.  Co.,      222 

2.  This  general  rule  for  the  allow- 
ance of  interest,  is  liable  to  be  con- 
trolled by  the  circumstances  of 
each  case.  If  the  owner  has  had 
the  profitable  use  of  the  premises, 
or  has  received  rents  pending  the 
appeal,  these  circumstances  should 
be  taken  into  account,  and  interest 
abated  accordingly.  i6.l 


3.  If  the  owner  is  the  sole  appellant, 
and  the  verdict  is  not  in  excess  of 
the  award  of  the  commissioners, 
interest  should  be  disallowed.  In 
that  event,  the  owner  is  the  cause 
of  the  delay.  lb. 

4.  If  the  company  is  also  an  appellant, 
interest  should  be  allowed.  By  its 
appeal,  the  award  of  the  commis- 
sioners is  superseded,  and  the 
power  of  the  owner  to  enforce  pay- 
ment of  his  compensation  is  sus- 
pended until  the  issue  is  tried.  lb. 

5.  Interest  on  a  claim  for  services  as 
an  agent  in  selling  real  estate,  is 
recoverable  from  tiie  time  when  the 
contract  between  ilie  seller  and  the 
purchaser  procured  by  the  agent 
was  made.     Muckman  v.  Btrgholz, 

437 

See  Assessments,  13. 

Charter  of  Jersey  City,  4. 


INTERNAL  REVENUE  LAW. 
See  Principal  and  Agent,  1. 

JOINDER. 

See  Action,  8. 

LANDLORD  AND  TENANT. 

1.  If  a  landlord  remove  his  tenant 
during  the  term,  by  entering  and 
holding  possession,  because  the 
house  is  used  as  a  place  of  prosti- 
tution, and  kept  in  a  disorderly 
manner,  he  cannot  plead  nor  prove 
these  facts  in  justijication  of  his  tres- 
pass in  an  action  brought  against 
him  by  the  tenant.  Miller  v.  For- 
nian,  55 

2.  Under  the  first  section  of  the  sup- 
plement of  1848  to  the  act  concern- 
ing distresses,  goods  taken  from 
the  demised  premises  during  the 
term,  but  before  the  rent  accrued, 
can  be  distrained  off  the  demised 
premises  for  such  subsequently  ac- 
cruing rent,  within  thirty  days  after 
their  removal.      Weins  v.  Jahn,   93 
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•S.  Where  there  are  apt  words  in  a| 
writing  to  constitute  a  lease  ofj 
lands  for  farming,  and  givirig  ex-: 
elusive  occupation  to  the  tenant, 
although  the  rent  is  to  be  returned 
in  kind  by  a  share  of  the  crops,  the 
landlocd  is  out  of  possession,  and 
cannot  maintain  trespass.  N.  J. 
Midland  Railway  Co.  v.  Van  Syckle, 
497 

LEASE. 

See  Landlord  and  Tenant,  3. 


LEGISLATIVE  POWEE. 

1.  The  legislature  cannot  leave  it  toi 
a  board  of  commissioners  to  deter- 
mine in  what  proportion  the  ex- 
pense of  laying  out  and  opening  a 
public  avenue,  shall  be  imposed  on 
the  townships  of  a  county  or  wards 
of  a  city.  State,  Gaines,  pros.,  v. 
Hudson  Co.  Ave.  Comm'rs,  12 

2.  Such  act  of  taxation  must  itself 
distribute  the  burthen  or  prescribe 
the  standard  by  which  such  distri- 
bution is  to  be  made.  lb. 

■  3.  An  act  authorizing  the  making  of 
a  public  avenue,  and  directing  the 
commissioners  to  have  a  map  made 
of  such  avenue,  and  which  then 
provides  a  specified  mode  by  which 
the  moneys  to  pay  fur  the  expense 
of  the  project  are  to  be  raised,  will 
not  be  sustained  with  respect  to  the 
making  of  the  map,  if  the  plan  for 
providing  such  moneys  turns  out 
to  be  illegal.  lb. 

4.  After  a  tax,  and  the  penalties 
which  have  accrued  by  reason  of 
its  non-payment,  have  been  swept 
away,  before  tiiey  are  collected,  by 
the  repeal  of  the  law  which  author- 
ized their  assessment  and  collec- 
tion, the  tax  itself  may  be  re-im- 
posed by  subsequent  legislation, 
but  the  penalties  for  the  past  omis- 
sion cannot  be  revived.  State, 
Dixon,  pros.,  v.  Mayor,  &c.,  of  Jer- 
sey City,  39 

5.  Penalties  may  be  prescribed  for 
future  delinquencies  in  the  pay- 
ment of  taxes,  as  part  of  the  ma- 


chinery by  which  government  is 
enabled  to  collect  them.  The  power 
to  impose  the  forfeiture  attaches  as 
a  necessary  incident  to  the  right  to 
levy  and  collect  taxes,  and  un  no 
other  ground  can  it  be  supported. 
The  penalty  thus  provided  is  not 
taxation — it  is  merely  a  method  of 
enforcing  the  payment  of  a  tax. 
The  impiisition  of  penalties  for 
past  omissions,  would  be  confisca- 
tion, not  taxation.  lb. 

.  The  legislature  may  grant  the 
right  to  plant  oysters  in  the  bed  of 
navigable  streams  to  one  citizen  to 
the  exclusion  of  others.  Faul  v. 
Hazelton,  106 

.  The  right  of  fishing  and  taking 
oysters  in  the  tidal  waters  of  this 
state,  is  prima  facie  common  to  all 
tlie  people  of  this  state.  But  the 
legislature  may  grant  a  right  of  en- 
joyment in  lands  under  tide  waters 
to  private  individuals  for  the  pur- 
pose of  fishing  and  planting  oysters, 
to  the  exclusion  of  the  public  right 
therein.      Wooley  v.  Campbell,    163 


LICENSE. 
See  Kailroads,  3. 

LIEN    LAW. 

See  Mechanics'  Lien. 

LUNATIC. 
See  Capacity,  1,  2. 

MANDAMUS. 

A  mandamus  is  not  the  proper  remedy 
whereby  to  enforce  the  payment  of 
moneys  due  from  a  municipal  cor- 
poration for  work  and  labor.  State, 
ex  rel.  Litile,  v.  Ihivnship  Com.  of 
Union,  84 

MARRIED  WOMEN. 
See  Acknowledgment. 
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MECHANICS'   LIEN. 

1.  The  lien  claim  filed  under  the 
mechanics'  lien  law  cannot  be 
amended  by  adding  another  claim- 
ant. It  is  a  record  iu  the  county 
clerk's  office,  and  not  a  part  of  the 
iwoceedings  in  the  suit  which  may 
be  amended.  Vreeland  v.  Boyle 
and  Bramhall,  346 

2.  To  entitle  the  workman,  or  mate- 
rialman, to  an  action  against  the 
owner,  under  the  3d  section  of  the 
mechanics'  lien  law,  (xVi'x.  Dig. 
bl2,)  and  the  2d  section  of  the  sup- 
plement thereto,  of  March  ]4tli, 
1863,  {Nix.  Dig.  581,)  there  must 
be  a  debt  due  from  the  owner  to  the 
contractor  at  the  time  the  notice 
required  by  the  statute  is  given 
Oraig  v.  Smith,  549 

3.  If,  before  that  time,  the  debt  has 
been  legally  assigned,  so  that  the 
contractor  has  no  control  over  or 
right  of  action  for  it,  a  notice  given 
to  the  owner  by  the  workman  or 
materialman  will  create  no  obliga^ 
tion  under  the  statute  as  against 
the  owner.  lb. 


MORRIS  CANAL  AND  BANK- 
ING COMPANY. 

^e  Taxation,  Taxes,  3,  4,  5. 

MORRIS    AND    ESSEX    RAIL- 
ROAD COMPANY. 

See  Taxation,  Taxes,  14,  15. 

MORTGAGE. 
See  Chattel  Mortgage. 

MUNICIPAL    CORPORATIONS.! 

1.  The  same  act  may  constitute  an 
offence  both  against  the  state  and 
municipal  corporation,  and  both 
may  punish  without  violation  of 
any  constitutional  principle.  Houe 
V.  Treasurer  of  Plainfield,  146 

I 

2.  The  unlawful  retailing  of  intoxica- 
ting drinks  or  the  keeping  of  tip- 
ling  hou'^es,  are  not   included  iu 


the  category  of  criminal  ofTences,, 
the  punishment  of  which  cannot, 
constitutionally,  be  delegated  by 
the  legislature  to  a  municipality, 
as  oflences  cognizable  by  it  under 
the  powers  of  police.  lb. 

.  Municipal  corporations,  in  the  ab- 
sence of  a  specific  grant  of  power, 
do  not,  in  general,  possess  the  ca- 
pacity to  borrow  money.  Town  of 
Hackettstown  ads.  Stvockha^ner,    191 

,  A  note  given  by  such  corporation,, 
for  an  unauthorized  loan,  cannot 
be  enforced,  even  though  the  money 
borrowed  has  been  expended  for 
municipal  purposes.  lb.. 

,  Seemingly,  a  promissory  note,, 
given  for  legitimate  purposes  by 
a  municipal  corporation,  will  not 
have  the  effect,  when  in  the  hands 
of  a  bona  fide  holder,  of  cutting  off 
the  equities  existing  between  such 
corporation  and  the  payee.         lb.. 

See  Assessments. 
Ordinance,  1^. 


NAVIGABLE  WATERS. 

1.  Fishing  for  oysters  in  the  naviga- 
ble waters  of  this  state,  is  a  right 
common  to  all  its  citizens,  which 
may  be  exercised  by  them  at  will,, 
except  so  far  as  it  is  restrained  by 
positive  law.   Paul  v.  Hazelton,  106- 

2.  The  legislature  may  grant  the  right 
to  plant  oysters  in  the  bed  of  navi- 
gable streams  to  one  citizen  to  the 
exclusion  of  others.  lb. 

3.  Section  1  of  the  supplement  to  the 
oyster  law,  approved  March  9th, 
1855,  (Nix.  Dig.  134,  p/.  26,)  gives 
such  exclusive  right  to  tlie  adjacent 
land  owner,  when  he  slakes  it  off 
in  good  faith  for  planting.  But  it  is 
a  mere  license  to  the  land  owner, 
subject  to  revocation.  lb.. 

4.  The  action  of  trespass  will  lie  for 
an  invasion  of  this  right.  lb.. 

5.  The  right  of  fishing  and  taking 
oysters  in  the  tidal  waters  of  this 
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state,  is  prima  facie  common  to  all 
the  people  of  this  state.  But  the 
legislature  may  grant  a  right  of 
enjoyment  in  lands  under  tide 
waters,  to  privaie  individuals  for 
the  purpose  of  fishing  and  plant- 
ing oysters,  to  the  exclusion  of  the 
public  right  therein.  Wooley  v. 
Campbell,  163 

NEGLIGENCE. 

J.  Actionable  negligence  exists  only 
when  the  party,  whose  negligence 
occasions  tlie  loss,  owes  a  duty, 
arising  from  contract  or  otherwise, 
to  the  person  sustaining  such  loss 
Kahl  V.  Love,  5 

2,.  Forsyth,  the  owner  of  a  strip  of 
woodland  through  which  a  railroad 
ran,  having  procured  the  wood  to 
be  cut,  employed  Horner  to  haul 
it.  Horner,  in  order  to  reach  said 
woodland,  obtained  permission 
from  Lamb,  the  owner  of  an  ad- 
joining field,  where  the  hogs  of 
Lawrence  were  being  pastured,  to 
pass  through  the  field  and  to  open 
a  gap  in  the  fence  at  a  certain 
place,  with  directions  to  close  it  up 
after  he  went  in  and  after  he  came 
out,  as  the  hogs  and  cattle  in  the 
:field  might  get  through  on  the  rail- 
road and  get  killed ;  and  Horner 
passed  through  with  his  teams, 
leaving  the  gap  open  while  the 
wagons  were  being  loaded,  but 
closing  it  when  he  went  out;  the 
hogs  escaped  through  the  gap  and 
one  was  killed  and  the  other  in- 
jured on  the  railroad — held,  that 
the  leaving  down  the  bars  by  Hor- 
ner, was  an  intentional  and  wilful 
violation  of  his  authority,  and  a 
misfeasance  for  which,  as  a  servant 
or  agent  of  Forsyth,  he  cannot 
claim  exemption  against  the  party 
injured.     Horner  v.  Lawrence,     46 

3.  When  two  or  more  persons,  though 
not  acting  in  concert,  occasion  an 
injury,  they  are  severally  liable 
for  the  consequences.  Newman  v. 
Fowler,  89 

4.  When  a  house  was  badly  built,  in 
consequenceof  the  joint  neglect  of 
the  architect  and  the  contractor,  a 
suit,  founded  on  such  neglect,  will 
lie  against  the  architect  alone.   lb. 


5.  Nor  will  the  fact  that  the  owner  of 
the  house  refuses  to  pay  tiie  con- 
tractor, a  part  of  the  money  due  to 
the  contractor,  on  the  ground  that 
the  house  is  badly  built,  bar  such 
suit.  lb. 

See  Pleas  and  Pleading,  1,  2. 

NEW  JERSEY  R.  R.  &  TRANS. 
CO. 

See  Assessments,  17. 

NOTICE. 

See  Charter  of  City  of  Eliza- 
beth, 1,  2. 
Mechanics'  Lien,  2,  3. 
Roads,  2,  3. 


ORDINANCE. 

1.  It  is  not  necessary  in  a  complaint 
made  for  the  violation  of  an  ordi- 
nance, to  set  out  which  section,  by 
its  number  in  the  ordinance,  is 
violated.  Meyer  v.  Treasurer  of 
Bridgeton,  160 

2.  An  averment  in  a  complaint,  that 
a  sale  of  liquor  "  was  contrary  to 
and  in  violation  of  an  ordinance 
of  said  city,  entitled,"  &c.,  is  a  suf- 
ficient averment  of  the  existence 
of  the  ordinance  at  the  time  of  the 
illegal  sale.  lb. 

3.  An  ordinance  is  merely  the  by-law 
of  a  municipal  corporation,  and  is 
not  exempt  from  the  operation  of 
the  general  principle  that  a  by-law, 
to  be  good,  must  be  reasonable; 
and  whetiier  it  is  reasonable  or  not, 
is  a  question  for  the  court.  State, 
Long,  pros.,  v.  Mayor,  &c.,  of  Jer- 
sey City,  348 

4.  An  ordinance  prohibiting  the  stand- 
ing of  a  railroad  train  directly 
across  a  public  street  longer  than 

.two  minutes  at  one  time,  is  not  un- 
reasonable, lb. 

OYSTERS. 

1.  Fishing  for  oysters  in  the  naviga- 
ble waters  of  this  state,  is  a  right 
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common  to  all  its  citizens,  which 
may  be  exercised  by  them  at  will, 
except  so  far  as  it  is  restrained  by 
positive  law.  Paul  v.  Hazdlon,  106 

2.  Section  1  of  the  supplement  to  the 
oyster  law,  approved  March  9th, 
1855,  {Nix.  Dig.  134,  pi.  26,)  gives 
such  exclusive  right  to  the  adja- 
cent land  owner,  when  he  stakes  it 
off  in  good  faith  for  planting.  But 
it  is  a  mere  license  to  the  land 
owner,  subject  to  revocation.       Ih. 

3.  The  action  of  trespass  will  lie  for 
an  invasion  of  this  right.  Ib:\ 

4.  The  right  of  fishing  and  taking 
oysters  in  the  tidal  waters  of  this] 
Slate,  is  prima  facie  common  to  all 
the  people  of  this  state.  But  the 
legislature  may  grant  a  right  of 
enjoyment  in  lands  under  tide 
waters  to  private  individuals  for 
the  purpose  of  fishing  and  plant- 
ing oysters,  to  the  exclusion  of  the 
public  right  therein.  Wootey  v. 
Campbell,  163 

5.  Several  lessees,  under  the  act  en- 
titled "  An  act  to  authorize  the 
planting  of  oysters  on  lands  cov- 
ered with  water  in  Shark  river, 
and  for  the  protection  ofthesame," 
(Acts,  1861,  p.  436,)  may,  by  agree- 
ment, use  jointly  the  lands  which 
have  been  granted  to  them  sever- 
ally, for  tlie  purpose  of  planting 
oysters ;  and  in  such  case  having 
a  joint  property  in  the  oyster 
planted,  may  join  in  an  action  to 
recover  damages  for  taking  their 
joint  property.  lb. 

6.  When  a  vessel  has  been  seized 
under  the  act  for  the  protection  of 
claims  and  oysters,  and  the  pro- 
ceeding is  pending  before  the  two 
justices,  and  the  vessel  is  replevied 
by  the  owner  by  writ  out  of  the 
Circuit  Court,  a  plea  to  the  juris- 
diction of  such  Circuit  Court  is 
proper.     Day  v.  Compton,  514 

7.  A  vessel  having  become  forfeited,' 
may  be  seized  at  a  time  subsequent 
to  the  illegal  transaction,  and  when 
she  is  not  employed  in  any  illegal! 
act.  Ib.\ 


8.  A  vessel  so  seized  may  be  held  ia 
custody  until  the  final  decision  of 
the  complaint.  lb,. 


PARTNERSHIP. 

See  Insurance,  10. 

PLEAS  AND  PLEADING. 

1.  It  is  sufficient,  in  a  suit  for  negli- 
gence resulting  in  death,  to  aver  in 
the  declaration  that  the  deceased 
left  a  widow  or  children,  without 
naming  them.  McGlone,  Adm'r, 
V.  iV.  J.  R.  B.  &  Trans.  Co ,      304 

2.  It  is  proper,  though  perhaps  not 
indispensable,  to  allege  that  such 
widow  or  next  of  kin  has  sustained 
some  pecuniary  loss.  lb. 

3.  When  a  vessel  has  been  seized 
under  the  act  for  the  protection  of 
clams  and  oysters,  and  the  proceed- 
ing is  pending  before  the  two  jus- 
tices, and  the  vessel  is  replevied 
by  the  owner  by  writ  out  of  the 
Circuit  Court,  a  plea  to  the  juris- 
diction of  such  Circuit  Court  is 
proper.     Day  v.  Compton,  514 

4.  In  an  action  of  trespass  quare 
clausum  /regit  a  sheriff  pleaded 
justification  under  a  judgment  in 
ejectment,  and  a  writ  of  habere 
facias  possessionem  thereon.  The 
judgment  did  not  include  the  land 
in  question.  Held — that  the  offi- 
cer, having  pleaded  the  judgment, 
could  not  justify  under  the  writ 
alone.     Clarkson  v.  Crummell,   541 

5.  The  act  of  1871,  {Revision,  Evi- 
dence, §  16,)  which  provides  that,, 
in  actions  in  courts  of  law,  upon 
instruments  under  seal,  the  defend- 
ant may  plead  and  set  up  as  a  de- 
fence therein,  fraud  in  the  consid- 
eration of  the  contract  as  fully,  and 
to  all  intents  and  purposes,  as  if 
such  instrument  were  not  under 
seal,  puts  contracts  under  seal  on 
an  equality  with  contracts  by  parol, 
with  respect  to  pleading  and  evi- 
dence, where  there  has  been  fraud 
in  the  consideration.  Lord  v. 
Brookfield,  552 
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6.  In  an  action  on  an  instrument 
under  seal,  if  the  contract  is  still 
executory,  or  has  been  rescinded 
before  suit  brought,  or  the  con- 
sideration has  entirely  failed,  the 
defence  of  fraud  in  consideration,'! 
should  be  pleaded  in  bar ;  but 
where  the  contract,  having  been 
executed,  has  not  been  rescinded, 
and  the  consideration  has  not  en- 
tirely failed,  f^uch  defence  cannot 
be  pleaded  in  bar — it  can  only  be 
used  at  the  trial  to  reduce  the 
amount  of  the  plaintiff's  recovery. 

lb. 

7.  Every  plea  pleaded  in  bar  of  the 
whole  action,  goes  to  the  merits  of 
the  case,  and  denies  that  the  plain- 
tiff has  any  cause  of  action.  It 
must  contain  a  direct  and  positive 
answer  to  the  declaration,  so  as  to 
bar  the  action,  if  true  in  fact.     lb. 

See  Insurance,  4. 

Landlord  and  Tenant,  1. 


POWER,  EXECUTION  OF. 

1.  Where  a  power  is  given  generally 
without  defining  the  mode  by 
which  it  must  be  exercised,  it  may 
be  exercised  either  by  deed  or 
will.  Nor  is  it  necessary  that  the 
power  should  be  executed  by  deed. 
A  simple  note  in  writing  would  be 
a  good  exercise  of  the  power.  Oue- 
mun  V.  Broadnax,  509 

2.  Although  in  executing  a  power,  it 
is  regular  to  refer  to  it  expressly, 
and  usual  to  recite  it,  yet  it  is  not 
necessary  to  do  this  if  the  act  shows 
that  the  donee  had  in  view  the 
subject  matter  of  the  power.      lb. 


PRACTICE. 

1.  The  intention  of  the  third  section 
of   the  township    act,  which   pro- 
vides that  a  "  copy  of  the  summons, 
&c.,  as  may  issue  against  the  saidj|5, 
township,    shall    be    left    with    the! 
clerk  thereof  thirty  days,  at  least, 
before  the  session  of  the   court  to  . 
which  tiie  same  shall    be   return- 
able," was  to  make  at  least  thirty  I 
days    between  the  service   of  the  i 


summons  and  the  return;  the  act 
of  March  18th,  1851,  [Nix.  Dig. 
732)  having  abolished  the  necessity 
of  regarding  terms  in  the  return  of 
writs  of  summons,  a  legal  service 
can  be  made  on  the  township  at 
least  thirty  days  before  the  return 
day;  on  that  day  the  court  is,  by 
force  of  the  statute,  in  session  for 
the  return  of  the  writ.  Inhabitants 
of  Phillipsbuuj  ads.  Ravb,  48 

.  Where  a  case  is  referred,  under  the 
statute,  at  circuit,  and  a  dissent 
entered,  and  the  postea  and  report 
filed  in  favor  of  the  defendant,  and 
the  plaintiflf,  at  the  same  term, 
demands  a  trial  by  jury,  and  files 
his  exceptions  according  to  the 
statute,  and  the  case  is  regularly 
noticed  by  the  plaintiff  for  trial  at 
the  succeeding  circuit  and  not 
moved;  and  the  plaintiff  not  show- 
ing sufficient  reason  for  not  pro- 
ceeding with  the  trial  before  the 
circuit;  the  true  practice  is,  to 
dismiss  the  exceptions,  to  vacate 
the  rule  for  a  venire  and  to  confirm 
the  report  and  enter  a  judgment  de 
novo,  the  same  as  when  a  ride  to 
show  cause  has  been  dismissed  in 
an  ordinary  case.     Dean  v.  Susade, 

50 

.  Upon  entering  judgment  the  de- 
fendant is  entitled  to  tax  the  costs 
of  all  proceedings  subsequent  to 
the  filing  of  the  postea  and  report 
of  the  referee.  lb. 

.  la  scire  facias  to  revive  a  judgment, 
if  the  defendant  does  not  appear 
within  four  entire  days  (exclusive 
of  an  intervening  Sunday)  after  the 
return  day,  judgment  may  be  taken 
for  the  default  in  not  appeariug, 
without  a  declaraiion  being  filed  ; 
but  if  the  defendant  appears  within 
that  time,  the  plaintiff  is  required 
to  declare,  and  the  cause  proceeds 
as  in  other  cases.  Forest  v.  Price, 
177 

,  The  71st  section  of  the  practice  act, 
{Nix.  Dig.  729,)  which  makes  it 
the  duty  of  the  court  to  assess  dam- 
ages on  interlocutory  judgment  by 
default,  unless  a  writ  of  inquiry  is 
requested,  applies  only  to  actions  of 
assumpsit.     Peacock  v.  Haneij,    179 
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6.  Independently  of  the  statute,  in 
actions  of  assumpnil,  debt  and  cove- 
nant, tlie  practice  is  to  assess  dam- 
ages by  tlie  court,  witlioiit  a  writ 
of  inquiry,  where  the  amount  of 
damages  is  a  mere  matter  of  com- 
putation. But  wliere  the  damages 
are  for  an  uncertain  sum,  to  be  as- 
certained on  the  hearing  of  testi- 
mony, and  the  exercise  of  judgment 
on  the  effect  of  proof,  tliey  must, 
in  cases  not  within  the  statute,  be 
determined  by  writ  of  inquiry.  lb. 

7.  In  an  action  on  a  replevin  bond  the 
plaintiff  is  entitled  to  recover,  as 
damages,  the  value  of  the  goods, 
and,  as  a  general  rule,  interest 
thereon  from  the  judgment  of  a  re 
turn,  together  with  the  costs  taxed 
in  the  original  action,  Tlie  dam 
ages  in  such  cases  cannot  be  as 
sessed  by  the  court,  but  must  be 
ascertained  by   a  writ  of  inquiry. 

lb. 

8.  A  consent  to  the  reference  of  an  ac- 
count by  the  court,  under  §§  201 
and  252  of  the  practice  act,  is  not 
an  abandonment  of  exceptions,  or  a 
submissi(m  to  arbitration,  when  the 
parties  have  expressed  a  different 
pur{)ose  by  entering  their  dissent. 
Paulison  et  al.  ads.  Halsey,  Adm'r, 

205 

9.  Wiiere  there  is  a  statutory  provi- 
sion fur  reference  to  one  referee,  the 
action  cannot  be  referred,  within 
the  statute,  to  three  referees,  by 
consent  of  parties.  lb. 

10.  If  there  is  an  irregular  reference, 
and  a  trial  of  exceptions  to  the  re- 
port before  a  jury,  although  the 
report  be  admitted  as  evidence,  a 
new  trial  will  not  be  granted  where 
the  verdict  is  right,  irrespective  of 
such  illegal  evidence.  lb. 

11.  It  should  be  clear  that  a  misdirec- 
tion in  a  charge  has  done  no  injury 
to  the  party  complaining  of  it,  and 
if  there  is  reasonable  doubt  on  that 
head  lie  is  entitled  to  the  benefit  of 
it.     Ruckman  v.  Bergholz,  438 

12.  On  a  writ  of  error  to  review  a 
decision  presenting  a  mixed  ques- 
tion of  law  and  fact,  the  conclusion 


of  tlie  court  below  on  the  facts, 
must  be  plainly  erroneous  to  in- 
duce the  Court  of  Errors  to  disturb 
the  judgment  of  the  court  below, 
on  the  ground  of  error  in  its 
conclusion  on  the  facts.  Slout  v. 
Leonard,  492 

13.  If  counsel,  when  he  asks  a  ques- 
tion, states  that  he  asks  it  for  a 
particular  purpose  for  which  it  is 
not  competent,  it  is  not  error  to 
overrule  it,  although  it  may  be 
competent  for  some  other  purpose. 
Del.,  Lack.  &  W.  R.  R.  Co.  v. 
Dailey,  526 

14.  A  party  shall  not  be  heard  in  an 
appellate  court  upon  a  point  not 
taken,  or  a  matter  not  raised  or 
considered  in  the  court  below.    lb. 

15.  Refusal  to  non-suit  for  failure  of 
proofs  not  error,  if  the  defect  was 
supplied  by  evidence  taken  in  the 
progress  of  the  cause.  lb. 

16.  Not  error  to  charge  "  that  a  rail- 
road company  is  bound  to  carry 
passengers  safely,  so  far  as  the  ut- 
most care  and  skill  of  the  most 
prudent  men  practically  obtainable, 
can  secure  it  under  the  particular 
circumstances  of  the  case."         lb. 

See  Courts. 

Reference,  1-5. 

PRINCIPAL  AND  AGENT. 

1.  The  fact  that  the  agent  had  taken 
out  no  license,  as  a  real  estate 
agent  under  the  internal  revenue 
law  of  the  United  States,  will  not 
affect  his  right  to  recover  compen- 
sation. The  sole  object  of  that 
law,  in  requiring  a  real  estate 
agent  to  take  out  a  license  was  to 
raise  revenue.  The  question  in 
such  cases  is,  whether  the  statute 
was  intended  as  a  protection  or 
merely  as  a  fiscal  expedient ; 
wheiher  the  legislature  intended 
to  prohibit  the  act  unless  done  by 
a  qualified  person,  or  merely  that 
the  person  who  did  it  should  pay 
a  license  fee.  If  the  latter,  the  act 
is  not  illegal.  Ruckman  v.  Berg- 
holz,  437 

2.  The  rule  that  an  agent,  employed 
to  sell,  cannot  himself  be  a  pur- 
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chaser  unless  he  is  known  to  his 
principal  to  be  such,  applies  where 
the  employment  is  to  sell  at  a 
stipulated  price.  '    lb. 

S.  Where  a  person  employs  an  archi- 
tect to  prepare  working  drawings 
for  a  house,  and  he  changes  the 
plan ;  if  tiie  owner  directs  the 
Work  to  be  altered  to  conform  to 
the  original  plan,  he  must  paj' 
the  workman  for  such  alteration. 
Giierin  v.  Rodwell,  71 

PRINCIPAL  AND  SURETY. 

1.  The  undertaking  of  sureties  on  the 
bonds  of  a  deputy  collector  of  in 
ternal  revenue,  must  receive  ; 
.'strict  interpretation,  both  as  to 
time  and  terms.  Paulison  et  ul. 
Uulsey,  Adm'r,  205 

■2.  Whatever  tax  lists  the  deputy  col 
lector  receives  and  receipts  for 
lifter  the  date  of  the  bond  and 
within  the  time  of  his  appointment 
to  which  the  bond  relates,  both  he 
and  his  sureties  are  chargeable  for, 
if  the  taxes  are  uncollected  and 
unabated  by  his  default  or  neglect. 

lb. 

•3.  When  the  holder  of  a  promissory 
note  receives  from  the  maker  ai 
conveyance  of  certain  property  as 
collateral  security  for  the  payment 
of  the  iK)te,  the  law  implies  no  con- 
tract on  tlie  part  of  the  creditor  to 
proceed  on  the  collaterals  before 
he  can  sue  the  surety.  The  surety 
may  at  any  time  after  the  debt  be- 
comes due  and  owing,  discharge  it 
and  take  the  collaterals.  Bi'ickads. 
Freehold  National  Bank'g  Co.,    307 

4.  The  rights  of  the  parties  are  not 
aliectfd  by  the  fact  that  the  col- 
laterals have  depreciated  between 
the  time  of  the  maturity  of  the 
debt  for  payment  of  which  they 
were  pledged,  and  the  commence- 
ment of  suit  against  the  surety.  lb. 

PROCESS. 

5.  The  object  of  a  warrant  is  to  bring 
the  party  defendant  into  court,  and 
if  legally  insiiffiiient  for  that  pur- 


pose, objection  should  be  made  to 
it  before  the  defendant  submits  liim- 
self  to  the  jurisdiction  of  the  conn. 
and  goes  to  trial  on  the  merits  of 
the  case.  Clifford  v.  Overseer  of 
Franjord,  152 

2.  The  general  appearance  of  the  de- 
fendant is  a  waiver  of  all  objections 
to  the  form  of  the  process  and  the 
manner  of  its  service.  lb. 

See  Practice,  1. 

PROMISSORY  NOTE. 

A  note  given  by  a  municipal  cor-, 
poration,  for  an  unauthorized  loan, 
cannot  be  enforced,  even  though 
the  money  borrowed  has  been  ex- 
pended for  municipal  purposes. 
Ihwn  of  Hackeltstown  ads.  Swack- 
hamer,  191 

,  Seemingly,  a  promissory  note, 
given  for  legitimate  purposes  by  a 
municipal  corporation,  will  not 
have  the  effect,  when  in  the  hands 
of  a  bona  fide  holder,  of  cutting  off 
the  equities  existing  between  such 
corporation  and  the  payee.         76. 

,  When  the  holder  of  a  promissory 
note  receives  from  the  maker  a  con- 
veyance of  certain  property  as  col- 
lateral security  for  the  payment  of 
the  note,  the  law  implies  no  con- 
tract on  the  part  of  the  creditor  to 
proceed  on  the  collaterals  before  he 
can  sue  the  surety.  The  surety 
may  at  any  time  alter  the  debt  be- 
comes due  and  owing,  discharge 
it  and  take  the  collaterals.  Brick 
ads.  Freehhold  Nat'l  Bank'g  Co.,  3u7 

.  The  rights  of  the  parties  are  not 
aiiected  by  the  fact  that  the  col- 
laterals have  depreciated  between 
the  time  of  the  maturity  of  the 
debt  for  paj'uient  of  which  they 
were  pledged,  and  tiie  commence- 
ment of  suit  against  the  surety,  lb. 

RAILROAD. 

.On  proceedings  to  condemn  lands 
required  by  a  railroad  company, 
the  date  of  the  report  of  tlie  com- 
niissioners  is  the  linie  with  refer- 
ence to  which  the  valuation  of  the 
land  and   damages  for  the  taking, 
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is  to  be  made  by  the  jury  on  the 
trial  of  the  appeal.  Metier  v. 
Easlon  and  Amboy  B.  R.  Co.,     222 

2.  Where  a  railroad  company  obtains 
under  its  charter  the  consent  of  the 
owner,  by  deed,  to  enter  on  lands 
and  construct  its  road  over  a  located 
route,  witli  covenant  for  further 
assurance  by  a  formal  conveyance ; 
after  entry,  construction  of  the 
road,  payment  and  satisfaction  of 
the  consideration,  such  land  owner 
cannot,  by  notice,  revoke  his  con 
sent;  and  sue  the  company  in  tres 
pass.  New  Jtrsey  Midland  Railway 
Co.  V.  Van  Syckle,  49t) 

3.  Such  consent  is  not  a  mere  license 
which  may  be  revoked,  nor  is  the 
company  a  tenant  at  will,  but  it  is 
coupled  with  an  interest,  and  is 
effective  to  hold  the  grantee  in  pos- 
session to  carry  out  the  purposes 
of  the  charter,  until  such  further 
assurance  and  complete  title  to  the 
lands  is  made.  lb. 

4.  The  interest  in  land  thus  acquired, 
within  the  designated  route,  may 
l)e  transferred  to  another  railroad 
company  into  which  the  original 
shall  merge,  or  consolidate  with 
others,  by  legislative  authority.  lb. 

0.  Railroad  cor[)orations  are  common 
carriers,  and  they  occupy  a  pecu- 
liar relation  to  the  public  as  in- 
vested with  certain  franchises  for 
the  public  benefit,  and  they  are 
bound  to  use  them  wiih  fairness! 
and  for  the  common  good.  Mes- 
senger V.  Penn.  R.  R.  Co.,  531 

6.  In  the  grant  of  a  franchise  of  build- 
ing and  using  a  public  railway, 
there  is  an  implied  condition  that 
it  is  held  as  a  quasi  public  trust  for 
the  benefit  of  the  public,  and  the 
company  possessed  of  the  grant 
must  exercise  a  perfect  impaj-tiaiity 
to  all  who  seek  the  benefit  of  the 
trust.  i  b. 

See  Assessments,  19,  20. 

Condemnation  of  Lands. 
Contracts,  1,  16. 
Practice,  15. 
Taxation,  Taxes,  14-20. 


I       KEAL  ESTATE  AGENT. 
•See  Principal  and  Agent,  1. 

RECEIPT. 

See  Tax  Collector's  Receipt. 

RECORD  OF  WILL. 

See  Evidence,  7,  8,  9,  10,  11. 

REFERENCE. 

1.  Where  a  case  is  referred,  under  the 
statute,  at  circuit,  and  a  dissent 
entered,  and  the  postea  and  report 
filed  in  favor  of  the  defendant,  and 
the  plaintiflT,  at  the  same  term,  de- 
mands a  trial  by  jury,  and  files  his 
exceptions  according  to  the  statute, 
and  the  case  is  regularly  noticed 
by  the  plaintiff  for  trial  at  the  suc- 
ceeding circuit  and  not  moved  ;  and 
the  plaintiff  not  showing  sufficient 
reason  for  not  proceeding  with  the 
trial  before  the  circuit;  the  true 
practice  is,  to  dismiss  the  excep- 
tions, to  vacate  the  rule  for  a  venire, 
and  to  confirm  the  report  and  enter 
a  judgment  de  novo,  the  same  as 
when  a  rule  to  show  cause  has 
been  dismissed  in  an  ordinary  case. 
Dean  v,  Susade,  50" 

2.  Upon  entering  judgment,  the  de- 
fendant is  entitled  to  tax  the  costs- 
of  all  proceedings  subsequent  to  the 
filing  of  the  postea  and  report  of 
the  referee.  lb. 

3.  A  consent  to  the  reference  of  an  ac- 
count by  the  court,  under  sections- 
201  and  252  of  the  practice  act,  is 
not  an  abandonment  of  exceptions^ 
or  a  submission  to  arbitration, 
when  the  parties  have  expressed  a 
different  purpose  by  entering  their 
dissent.  Paulison  et  al.  ads.  Hal- 
sey,  Adm'r,  205- 

4.  Where  there  is  a  statutory  provis- 
ion for  reference  to  one  referee,  the 
action  cannot  be  referred,  within 
the  statute,  to  three  referees,  by 
consent  of  parties.  lb. 
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5.  If  there  is  an  irregular  reference, 
and  a  trial  of  exceptions  to  the  re- 
port before  a  jury,  although -the 
report  be  admitted  as  evidence,  a 
new  trial  will  not  be  granted  where 
the  verdict  is  right,  irrespective  of 
such  illegal  evidence.  lb. 

REPLEVIN. 

See  Oystehs,  6. 
Practice,  7. 

RIPARIAN  OWNERS. 

1.  By  the  act  of  March  31st,  1869, 
(Laws,  1869,  p.  1017,)  the  license 
given  to  riparian  owners  by  the 
wharf  act,  has  been  revoked,  as  to 
the  lands  on  Hudson  river.  New 
York  bay  and  Kill  Von  Knll,  but 
not  as  to  Newark  bay.  State,  Trask, 
pros.,  V.  Carragan,  Coll'r,  264 

2.  By  force  of  the  statute,  a  riparian 
owner,  when  he  extends  his  shore 
front,  must,  if  the  high  water  line 
is  substantially  a  straight  line,  so 
extend  his  side  lines  as  to  make 
them  rectangular  with  such  high 
water  line.  Bel.,  Lack.  &  W.  B.  R. 
Co.  ads.  Mannon,  276 

3.  When  the  high  water  line  is  not 
straight,  the  extension  of  the  shore 
front  must  be  divided  proportion- 
ately among  the  riparian  owners. 

lb. 
See  Taxation,  Taxes,  25,  26. 

ROAD. 

1.  Where  the  return  and  map  of  a 
public  road  do  not  give  the  length 
of  the  line  through  the  lands  of  the 
several  owners,  and  the  map  does 
not  show  the  division  fences  or 
lines  where  the  road  crosses  them, 
the  return  is  illegal.  State,  Taylor, 
pros.,  V.  Huiick,  70 

2.  In  proceedings  under  section  32  of 
the  road  act  to  remove  encroach- 
ments, each  land  owner  afiected,  is 
entitled  to  a  reiisonable  notice  of 
the  time  and  place  of  meeting  of 
the  justices  and  surveyors.  State, 
Clark,  pros.,  v.  Pierson,  216 


3.  Where  the  determination  states 
that  such  notice  was  given,  the 
burden  of  proof  i'J  on  the  land 
owner  to  show  that  it  was  not 
served.  Jb. 

4.  If  a  prior  owner  has  encroached,, 
the  continuance  by  the  present 
owner  is  his  encroachment.         lb. 

5.  No  number  of  years  will  legalize 
encroachments  upon  a  public  high- 
way regularly  laid  out.  lb. 

6.  Where  the  justices  and  surveyors 
certify  that  they  have  determined 
that  the  land  owner  has  encroached, 
and  define  the  centre  line  of  the 
road,  as  originally  laid  out,  by 
fixed  monuments,  courses  and  dis- 
tances, give  the  width  and  place 
stakes  along  the  centre  and  outside 
lines,  such  determination  suffi- 
ciently describes  the  encroach- 
ment. Ib^ 

7.  In  laying  out  a  road  beween  two 
fixed  points,  the  surveyors  are- 
charged  with  the  duty  of  determin- 
ing its  course  and  length,  accord- 
ing to  their  discretion,  limited 
only  by  the  description  of  the  road 
applied  for,  and  by  the  require- 
ments of  the  statute.  State,  Swanion, 
pros.,  V.  Fierson,  363- 

8.  It  is  sufficient  if  the  surveyors  have 
laid  out  a  road  which,  taken  as- 
a  whole,  does  not  vary  materially 
from  the  one  described  in  the  ap- 
plication. i6. 

9.  When  the  route  and  length  of  a 
road  have  been  adopted  by  the  sur- 
veyors, in  the  fair  and  proper  ex- 
ercise of  the  limited  and  qualified 
discretion  which  the  law  gave  them, 
their  judgment  upon  these  matters 
will  not  be  reviewed  by  this  court, 
on  certiorari.  lb. 

See  Assessments  for  Roads. 

SALE. 

See  Chattel  Mortgage. 

SAVINGS  BANKS. 

Savings  banks  without  capital  stock,, 
being  taxable  for  the  full  amount 
of    their    property    and    valuable 
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assets,  without  any  deduction  for 
debts  or  liabilities,  are  to  be  taxed 
for  their  deposits.  Slate,  Bridge- 
water,  pros.,  V.  Amerman,  Collector, 
408 


SCIEE  FACIAS. 

See  Practice,  4. 

SENTENCE. 
See  Criminal  Law,  4,  5. 

SETTLEMENT. 

The  legal  settlement  of  a  bastard 
child  is  in  the  town  or  township 
where  born,  unless  the  mother  then 
has  a  legal  settlement  elsewhere 
in  the  state,  and  the  hist  residence 
by  the  mother  for  twelve  months 
continuously  in  a  township  other 
than  where  the  child  was  born,  does 
not  constituie  such  a  legal  settle- 
ment of  the  mother,  as  that  the 
child  could  derive  from  it  a  settle- 
ment different  from  its  place  of 
birth.  McCoy  v.  Overseer  of  New- 
ton, 133 

SHERIFF. 

1.  A  sheriff  cannot  be  amerced  for  a 
failure  to  return  an  executon  and 
file  an  inventory  on  or  before  the 
return  day  of  the  writ.  Nor  for| 
refusing  to  grant  an  adjournment 
of  his  sale.  Hoagland  v.  Todd  & 
Rafferty,  544^ 

2.  But  he  may  be  amerced  for  neg- 
lecting to  execute  his  writ,  and  any 
misconduct  which  substantially  de- 
prives the  party  of  the  substantial 
benefit  of  such  writ,  is  such  neg- 
lect. Ib.\ 

-3.  Held — the  sheriff  was  properly 
amerced,  because,  after  levy,  he 
permitted  the  defendant  in  execu- 
tion, being  a  store  keeper,  to  con- 
tinue selling  the  goods  taken  in 
execution.  lb/ 


STATUTES. 

1.  Where  an  act  of  the  legislature 
contemplates  a  plan  of  draining  the 
territory  embraced  within  the  map 
therein  referred  to,  by  a  main 
sewer  running  through  certain 
streets  in  said  act  designated,  with 
such  lateral  sewers  as  the  commis- 
sioners of  sewers  might  deem  neces- 
sary for  the  proper  drainage  of 
the  said  territory,  the  said  com- 
missioners have  no  right  to  abandon 
the  single  sewer  and  adopt  a  plan 
substituting  therefor  two  main 
sewers.  State,  Mayor  of  Hoboken, 
pros.,  V.  Chamberlain,  51 

2.  A  special  charter  may  be  repealed 
by  a  general  law,  without  express 
words  declarative  of  the  intent  to 
repeal.  Repeals  by  implication 
are  not  favored ;  but  the  question 
is  one  of  legislative  intent,  and  the 
intent  to  abrogate  the  particular 
enactment  in  an  earlier  statute  by  a 
general  enactment  in  a  later  statute, 
is  sufBciently  manifested  where  the 
provisions  of  the  two  statutes  are 
so  inconsistent  that  they  cannot 
stand  together.  State,  M.  &  E.  R. 
R.  Co.,  pros.,  v.  Comm'r  of  Railroad 
Taxation,  228 

3.  In  construing  a  statute  containing 
a  general  enactment,  and  also  a 
particular  enactment,  the  effort 
must  be,  in  the  first  instance,  to 
harmonize  all  the  provisions  of  the 
statute,  by  construing  all  parts  to- 
gether, and  it  is  only  when  on  such 
construction,  the  repugnancy  of 
specific  provisions  to  the  general 
language  is  plainly  manifested,  that 
the  intent  of  the  legislature,  as  de- 
clared in  the  general  enacting  part, 
is  superseded.  lb. 

4.  The  reservation  of  the  right  of  al- 
teration and  repeal  in  the  charter 
of  a  corporation,  has  none  of  the 
characteristics  of  a  mere  power, 
which,  when  once  exercised,  is 
exhausted.  Its  effect  is  on  the 
legislative  grant  itself,  to  prevent 
its  becoming,  what  it  otherwise 
might  become,  a  contract  with  the 
state.  An  act  containing  such  pro- 
vision confers  a  mere  privilege, 
subject  at  any  time  to  be  withdrawn 
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or  modified  at  the  will  of  the  legis- 
lature. Ib.\ 

5.  The  legislature  may,  by  a  geueral 
statute,  reserve  the  right  of  altera- 
tion and  repeal,  and  such  reserva- 
tion as  to  future  charters  will  have 
precisely  the  same  effect  as  if  in- 
serted in  each  charter.  lb. 

6.  Although  courts  do  not  favor  the 
repeal  of  statutes  without  express 
words,  yet,  where  the  inconsistency 
between  the  prior  and  subsequent 
statute  is  clear,  the  first  statute 
will  be  held  to  be  repealed.  State, 
Golding,  pros.,  v.  Collector  of  Cham- 
bersburg,  258 

7.  A  taxing  act  is  fatally  defective,  if 
the  legislature  does  not  designate 
the  property  out  of  which  it  is  to 
be  made,  and  prescribe  a  mode  for 
enforcing  it.  State,  M'Closky,  pros., 
V.  Chamberlin,  388 

8.  The  act  to  establish  a  system  of 
sewage  in  this  case,  being  uncon- 
stitutional as  to  some  of  its  pro- 
visions, so  that  the  scheme  adopted 
cannot  be  made  available,  the  un- 
dertaking will  be  arrested  in  its 
incipient  stage.  lb. 

9.  This  is  not  a  case  in  which  the  un- 
constitutional features  of  the  law 
may  be  rejected,  and  the  work  al- 
lowed to  proceed  under  parts  of  it 
which  are  valid.  lb. 

See  Charter  of  Jersey  City,  3,  5. 


STKEETS. 

1.  The  making  of  deeds  by  land  own- 
ers, recognizing  the  existence  of  a 
street,  is  conclusive  evidence  against! 
them  of  the  dedication  of  the  street 
to  the  public  use,  either  by  the 
grantors  themselves,  or  by  those 
under  whom  tliey  claim.  Stute, 
Central  R.  E.  Co.,  pros.,  v.  City  of 
Elizabeth,  432 


2.  It  was  within  the  powers  of  the 
commissioners   to   lay    out  streets  3 
and  avenues  in  the  city  of  Eliza- 
beth, under  the  act  of  March  13th,  i 
1867,  to   close  and    vacate    public,  j 


streets,  but  the  mere  fact  of  the 
omission  of  a  street  on  the  map 
made  by  said  commissioners,  is  not 
evidence  that  they  adjudged  and 
determined  that  such  street  should 
be  closed,  or  even  of  the  intention 
of  the  commissioners  to  close  tlie 
street.  Jb. 

3.  If  such  street  was,  in  fact,  closed 
by  the  commissioners,  the  presump- 
tion is,  that  it  would  have  been 
laid  down  upon  the  map,  and 
marked  as  other  streets  designated 
to  be  closed.  lb. 


4.  Such  street  not  having  been  closed 
by  the  commissioners,  the  common 
council  of  Elizabeth  may,  under 
the  charter,  accept  the  same  in  the 
mode  prescribed  by  law.  lb. 


See  Dedication,  1. 


TAXATION,   TAXES. 

1.  After  a  tax,  and  the  penalties 
which  have  accrued  by  reason  of 
its  non-payment,  have  been  swept 
away,  before  they  are  collected,  by 
the  repeal  of  the  law  which  autlior- 
ized  tlieir  assessment  and  collec- 
tion, the  tax  itself  may  be  re  im- 
posed by  subsequent  legislation, 
but  the'  penalties  for  the  past, 
omission  cannot  be  revived.  State, 
Dixon,  pros.,  v.  Mayor,  &c.,  of  Jer- 
sey City,  39 


,  Penalties  may  be  prescribed  for 
future  delinquencies  in  the  pay- 
ment of  taxes,  as  part  of  the  ma- 
chinery by  which  government  is 
enabled  to  collect  them.  The 
power  to  impose  the  forfeiture 
attaches  as  a  necessary  incident  to 
the  right  to  levy  and  collect  taxes, 
and  on  no  other  gruund  can  it  be 
supported.  Tlie  penalty  thus  pro- 
vided is  not  taxation — it  is  merely 
a  method  of  enforcing  the  paymen* 
of  a  tax.  The  imposition  of  penal- 
ties- for  past  omissions,  would  be 
confiscation,  not  taxation.  lb. 

.  The  exemption  from  taxation  in 
the  prosecutors'  charter  only  ap- 
plies to  such  estate  or  property  of 
company  as  is  possessed,  occupied^ 
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and  used  for  the  actual  and  neces- 
sary purposes  of  the  canal  naviga- 
tion. State,  Morris  Canal  and 
Banking  Co.,  pros.,  v.  Love,  60 

4.  Lots  of  land  leased  to  others  for 
their  exclusive  use  and  occupancy, 
in  discharging  and  shipping  coal 
carried  over  the  canal,  are  not 
exempt.  lb. 

■5.  Construction  applied  to  lots  differ- 
ently situated.  lb. 

>6.  To  exempt  any  particular  property 
from  taxation,  the  intention  must 
be  clear.  Bonds  issued  by  the  city 
of  Paterson  under  a  special  act, 
{Laivs,  1873,  p.  211,)  to  meet  an 
■unexpected  coniingency,  not  pro- 
vided for  in  tlie  charter,  and  with- 
out being  exempted  by  the  act,  are 
not  exempted  by  a  clause  in  the 
■charter  of  1869,  {Laus,  1869,  p. 
768,)  in  these  words:  "That  the 
bonds  authorized  to  be  issued  by 
the  mayor  and  aldermen,  shall  be 
issued  free  and  exempt  of  and  from 
all  city,  county,  and  state  taxes." 
That  language  is  fully  satisfied  by 
its  application  to  the  bonds  author- 
ized in  the  act  of  which  it  formed 
a  part.  Slate,  Freese,  proa.,  v.  Wood- 
ruff,  Receiver.  139 

7.  When  an  asses-sor,  in  making  out 
his  duplicate,  has  blended  together 
and  placed  in  one  column  the 
township  taxes  other  than  the 
township  tax  for  school  purposes, 
the  assessment  will  not  be  avoided 
for  the  non-compliance  with  the 
precise  terms  of  the  tax  law  of 
1866,  in  the  particular  mentioned, 
if  it  has  not  in  any  wise  impaired 
the  substantial  riglits  of  the  prose- 
cutor. State,  Verhule,  pros.,  v.  Saal- 
mann,  CoWr,  156 

■8.  The  act  of  1868,  authorizing  the 
township  committee  of  Mullica 
township  to  order  money  to  be 
raised  by  tax  for  payment  of  an 
existing  indebtedness  of  the  town- 
ship, does  not  require  the  order  to 
be  in  writing.  76. 

9.  The  expenses  of  laying  out  and 
opening  a  public  road  in  Mullioa 
township,  under   the  act  of  1868, 


{Laws,  1868,  p.  844,)  which  are  to 
be  paid  by  the  town,  must,  by  order 
of  the  township  committee,  be  as- 
sessed by  the  assessor  of  the  town- 
ship in  the  same  manner  and  at  the 
same  time  other  township  taxes 
are  assessed.  1  b. 

10.  A  town  meeting  has  no  lawful 
right  to  raise  money  for  incidental 
expenses  without  specifying  what 
those  expenses  are.  The  resolu- 
tion or  order  authorizing  the  tax, 
must  show  upon  its  face  that  the 
money  is  to  be  raised  and  applied 
lo  some  legal  object  or  purpose.  lb. 

11.  A  township  assessor  has  no  au- 
thority to  raise,  without  order  of 
the  township  meeting,  any  money 
to  pay  costs  and  charges  incurred 
in  legal  proceedings.  lb. 

12.  The  raising  of  moneys  to  meet 
contingencies,  is  wholly  without 
the  jurisdiction  of  the  township 
committee.  lb. 

13.  An  assignee,  to  whom  the  prop- 
erty of  a  debtor  has  been  assigned 
under  the  act  entitled  "  An  act  to 
secure  lo  creditors  an  equal  and 
just  division  of  the  estates  of  debt- 
ors who  convey  to  assignees  for  the 
benefit  of  creditors,"  [Nix.  Dig.  32,) 
is  a  trustee  within  the  meaning  of 
the  tax  act  of  1866,  {A'ii:.  Dig.  952,) 
and  is  taxable  as  such  for  the  estate 
of  the  assignor  in  his  hands,  and  is 
not  eniiiled  to  a  deduction  for  the 
debts  due  from  the  debtor  to  his 
creditors.  State,  Clark,  pros.,  v. 
Or  over,  Coll'r,  174 

14.  "An  act  to  establish  just  rules  for 
the  taxation  of  railroad  corpora- 
tions, and  to  induce  their  accept- 
ance and  uniform  adoption,"  (Acts, 
1873,  p.  112,)  deals  with  two 
classes  of  corporations — the  one, 
whose  exemption  from  taxation 
is  repealable ;  the  other,  those 
which  have  irrepealable  contracts 
with  the  state  on  the  subject  of 
taxation.  The  foimer  are  made 
taxable  under  the  first  section  of 
the  act.  .  To  the  latter,  the  legisla- 
ture, by  the  tenth  section,  makes 
the  ofi'er  to  substitute  the  new  mode 


INDEX 


591 


of  taxation  for  the  former  one,  and 
to  make  a  new  contract  in  the 
place  of  the  old  one,  if  siicii  cor- 
porations will  consent  to  enter  into 
the  new  arrangement.  Stale,  M. 
&  E.  R.  R.  Co.,  pros.,  v.  Comm'r  of 
Railroad  Taxation,  228 

15.  The  Morris  and  Essex  Kailroad 
Company  was  incorporated  in  1835. 
The  incorporating  act  contained  a 
provision  against  taxation  beyond 
a  per  centage  on  the  cost  of  the 
road,  and  also  a  reservation  of  the 
right  to  alter  and  repeal.  By  the 
third  section  of  a  supplement  passed 
in  1865,  a  change  was  made  in  the 
time  when  the  tax  prescribed  in 
the  original  act  of  incorporation 
should  become  payable,  with  a  pro- 
viso that  that  section  should  not  go 
into  effect  or  be  binding,  until  the 
company,  by  an  instrument  duly 
executed  under  its  corporate  seal, 
and  filed  in  the  office  of  the  Secre- 
tary of  State,  should  signify  its  as- 
sent thereto  A  certificate  of  assent 
was  duly  filed.  Hdd—{\.)  That  the 
provision  in  the  supplement  of 
1865,  that  the  third  section  should 
not  go  into  effect  or  be  binding, 
until  acceptance  by  the  company, 
_gave  the  company  a  mere  privilege 
of  choice,  when  the  tax  originally 
prescribed  should  become  payable, 
and  did  not  give  it  additional  force 
as  a  contract  with  the  state ;  and 
(2.)  That  the  provision  for  taxing 
the  company  under  the  supplement 
was  repealed  by  implication  by  the 
general  railroad  tax  act  of  1873, 
and  that  the  company  is  tax:iblein 
the  manner  prescribed  in  the  first 
section  of  the  latter  act.  lb. 

16.  When  the  Delaware  and  Raritan 
Canal  Company,  the  Camden  and 
Amboy  Railroad  Company,  and 
the  New  Jersey  Kailroad  and 
Transportation  Company  were  con- 
solidated into  one  corporation,  by 
the  name  of  The  Uniteti  Railroad 
and  Canal  Company,  by  tiie  acts 
of  1867  and  1872,  each  of  tliese 
corporations  had  an  irrepealable 
contract  with  the  state,  on  the  sub- 
ject of  taxation,  which  was  embodied 
in  the  consolidating  act.  State, 
United  R.  R.  d  Omal.  Co.,  pros.,  v. 
Comm'r  of  R.  R.  Taxation,  240 


17.  A  corporation  having  an  irrepeal- 
able charter,  which  provides  for  a 
special  mode  of  taxation,  and  that 
"no  other  or  further  tax  or  impo- 
sition shall  be  levied  or  imposed 
upon  the  said  company,"  may  con- 
sent to  other  taxation,  or  a  different 
niode  of  assessment  from  that  spe- 
cified in  its  charter,  by  the  accept- 
ance of  subsequent  legislative  acts, 
without  impairing  the  exemption 
from  general  taxation  contained  in 
its  charter.  In  such  event,  the 
new  taxation  becomes  part  of  the 
original  contract,  and  modifies  its 
terms  to  that  extent,  leaving  the 
restriction  therein  on  further  taxa- 
tion in  full  force.  lb. 

18.  A  grant  of  lands  of  the  state  to  a 
corporation  by  an  act  of  the  legis- 
lature, for  an  actual  consideration, 
is  a  conveyance,  and  the  grantee 
takes,  not  as  the  recipient  of  corpo- 
rate franchises,  but  as  owner  by  the 
same  title  as  would  be  acquired  by 
an  individual  grantee,  and  with  all 
the  rights  and  privileges  annexed. 
An  exemption  from  general  taxa- 
tion contained  in  such  legislative 
grant,  is  a  right  whicli  gives  value 
to  the  estate,  and  is  part  of  the  thing 
granted,  and  cannot  be  modified  or 
repealed  without  the  consent  of 
the  grantee.  lb. 

19.  The  United  Railroad  and  Canal 
Company  having  an  irrepealable 
charter  and  a  contract  tiierein  with 
the  state  on  the  subject  of  taxation, 
is  not  taxable  under  the  first  sec- 
tion of  the  general  railroad  tax 
law  of  1873,  {Acts,  1873,  p.  112,) 
and  not  having  surrendered  their 
former  contract  and  accepted  the 
provisions  of  that  act  in  lieu  there- 
of, has  not  subjected  itself  to  taxa- 
tion, as  provided  by  the  tenth  sec- 
tion, lb. 

20.  Double  taxation  is  against  the 
spirit  of  our  laws,  and  though  it  is 
not  within  the  power  of  the  court 
to  interfere  and  declare  it  illegal, 
when  it  contravenes  no  constitu- 
tional provision,  yet  no  statute 
should  be  held  to  subject  property 
to  a  double  tax,  unless  required  by 
express  words,  or  by  necessary  im- 
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plication.     Slate,  Gokiing,  pros.,  v. 
CoWr  of  C hambersburg,  258 

21.  By  the  act  of  April  4th,  1872, 
Lciws,  1872,  p.  1241,)  the  act  rela- 
tive to  taxes  in  certain  counties  in 
the  state,  approved  April  2d,  1869, 
(Laws,  1869,  p.  1225,)  was  applied 
to  the  ciiy  of  Trencon.  This  act 
contains  no  clause  repealing  the 
tax  law  of  1866,  requiring  the  tax 
on  personal  property  to  be  assessed 
on  each  inhabitant  in  the  township 
or  ward  wiiere  he  resides.  The 
prosecutors,  residing  in  one  of  the 
townships  of  Mercer  county,  were 
assessed  upon  their  personal  prop- 
erty, both  in  the  township  and  in 
the  city  of  Trenton,  where  the  said 
personal  property  was  found.  Held, 
that  the  said  property  could  be 
assessed  only  in  the  city  of  Tren- 
ton, the  act  of  1869  repealing,  by 
necessary  implication,  the  provi- 
sions of  the  act  of  1866  where  in- 
consistent with  it,  lb. 

22.  The  county  board  of  commission- 
ers of  appeal  in  cases  of  taxation, 
appointed  under  act  of  1873,  page 
794,  is  not  vested  with  all  the  pow- 
ers of  commissioners  of  appeal 
under  the  general  tax  laws,  but  the 
authority  to  act  is  limited  to  the 
single  instance  when  it  shall  ap- 
pear that  the  value  of  property 
contained  in  any  duplicate  is  rela- 
tively less  than  the  value  of  other 
property  in  the  county.  State, 
Trash,  pros.,  v.  Carragan,  Collector, 

264 

23.  The  board  must  adjudge  that  such 
inequality  exists  before  it  can  act. 
Persons  to  be  affected  by  the  action 
of  the  board  are  entitled  to  notice 
under  section  8th  of  said  acts.   lb. 

24.  By  the  act  of  March  31st,  1869, 
(Lows,  1869,  p.  1017,)  the  license 
given  to  riparian  owners  by  the 
wharf  act,  has  been  revoked,  as  to 
the  lands  on  Hudson  river.  New 
York  bay  and  Kill  Von  KuU,  but 
not  as  to  Newark  bay.  lb. 

25.  Adjacency  to  tidewater  is  a  cir- 
cumstance which  may  properly 
enter  into  the  estimate  of  valuation 


of  lands  for  tlie  purposes  of  taxa- 
tion, lb. 

26.  Any  additional  value  which  may 
be  impressed  upon  lands,  by  reason 
of  this  adjacency  to  tidewater  shall 
be  assessed  not  on  the  fringe  as  a 
separate  and  distinct  property,  but 
on  the  entire  lot  of  the  assessable 
owner  fronting  on  high  water  mark. 

lb. 

27.  Construction  of  the  act  entitled 
"  An  act  creating  a  county  board 
of  commissioners  of  appeal  in  cases 
of  taxation,  and  for  equalizing  as- 
sessments for  taxes  in  the  county 
of  Hudson,"  approved  April  4th, 
1873.  State,  Evans,  pros.,  v.  Eek- 
erson.  Collector,  385 

28.  Where  the  real  estate  of  a  corpora- 
tion is  situate  partly  in  one  town- 
ship and  partly  in  another,  and  is 
occupied  by  the  corporation,  it  will 
be  subject  to  taxation  in  the  town- 
ship where  the  corporation  resides. 
State,  Warren  Man/.  Co.,  pros.,  v. 
Waj-ford,  Collector,  397 

29.  The  residence  of  the  corporation, 
for  the  purposes  of  taxation  of  its 
real  estate,  will  be  in  the  township 
in  whicii  their  principal  oflSce  is. 

lb. 

30.  Saving  banks  without  capital 
stock,  being  taxable  for  the  full 
amount  of  their  property  and 
valuable  assets,  without  any  de- 
duction for  debts  or  liabilities,  are 
to  be  taxed  for  their  deposits.  State^ 
Inhab.  of  Bridgewaler,  pros.,  v. 
Amerman,  Collector,  408 

See  Assessments,  17. 


TAX   COLLECTOR'S    RECEIPT. 

1.  A  collector  of  taxes  gave  a  receipt, 
upon  the  receipt  of  a  check,  for  the 
taxes  due  on  a  certain  lot ;  such  re- 
ceipt was  exhibited  to  a  purchaser 
of  the  lot  to  show  its  disciiarge  from 
the  lax  at  the  time  of  the  sale  ;  the- 
check  being  unpaid,  the  city  en- 
forced the  tax  against  the  property 
in  the  hands  of  the  purchaser. 
Held — such    purchaser   could   not 
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maintain  a  suit  for  the  loss  sus- 
tained by  him  against  the  collector. 
Kalil  V.  Love,  '  5 

2.  It  was  further  held  that  the  position 
was  not  changed  by  the  knowledge 
of  the  collector  that  his  receipts 
were  sometimes  used  as  certificates 
that  property  was  clear  of  taxes.  1  b. 

3.  A  tax  collector  is  neither  author- 
ized or  required  to  give  certificates 
that  property  is  discharged  from 
taxes,  and  his  receipts,  given  in  the 
ordinary  course  of  business,  if  used 
for  such  purpose,  must  be  so  used 
at  the  peril  of  those  who  rely  upon 
them.  lb. 

TIDAL  WATERS. 

See  Navigable  Waters. 

TITLE. 
See  Covenant.  • 

TOWN  MEETINGS. 
See  Taxation,  Taxes,  10. 

TOWNSHIPS. 

See  Practice,  1,  2. 

TOWNSHIP  COMMITTEE. 
See  Taxation,  Taxes,  12. 

TRESPASS. 

1.  The  action  of  trespass  will  lie  for 
the  invasion  of  the  right  to  plant 
oysters  in  the  bed  of  navigable 
streams.     Faid  v.  Hazelton,        106 

2.  Where  there  are  apt  words  in  a 
writing  to  constitute  a  lease  of  lands 
for  farming,  and  giving  exclusive 
occupation  to  the  tenant,  although 
the  rent  is  to  be  returned  in  kind  by 
a  share  of  the  crops,  the  landlord  is 
out  of  possession,  and  cannot  main- 
tain trespass.  N.  J.  Midland  Rail- 
way Co.  V.  Van  Syckle,  497 

3.  In  an  action  of  trespass  quare  clau- 
sum /regit,  a  sherifl'  pleaded  justin-j 
cation  under  a  judgment  in  eject-, 
ment,  and  a  writ  of  habere  facias 
possessionem    thereon.     The   judg-! 

Vol.  VIII.  2  p 


ment  did  not  include  the  land  in 
question.  Hdd—tha.t  the  officer, 
having  pleaded  the  judgment, 
could  not  justify  under  the  writ 
alone.     Clarkson  v.  Crummell,    541 

See  Landlord  and  Tenant,  1. 


TRIAL  BY  JURY. 

See  Constitution,  6,  7,  8. 

TRUST  AND  TRUSTEES. 

1.  Where  a  conveyance  was  made  to 
the  grantees  and  tlieir  heirs,  for  the 
use  of  the  grantees  and  their  heirs 
in  trust  for  the  persons  beneficially 
interested,  the  trust  was  not  exe- 
cuted by  the  statute  for  transferring 
uses  into  possession  so  as  to  vest  the 
legal  estate  in  the  cestuls  que  trust, 
or  either  of  them.  Oueman  v. 
Broadnax,  508 

2.  Where  the  conveyance  is  to  and  to 
the  use  of  trustees,  they  will  take 
the  legal  estate  by  virtue  of  the 
limitation,  without  the  aid  of  any 
reasoning  derived  from  the  nature 
of  the  trust.  lb. 

3.  A  deed  of  trust  conferred  upon  tlie 
cestui  que  trust  the  power  to  request 
her  trustee  to  make,  execute  and 
deliver  any  deed  or  deeds,  instru- 
ment or  instruments,  whereby  to 
grant  and  convey  the  whole  or  any 
part  of  the  premises  unto  such  per- 
sons as  she  sliould  appoint  or  di- 
rect, either  before  or  after  the  death 
of  her  husband — held,  that  a  con- 
veyance made  under  such  direction 
by  the  trustee,  upon  the  same  trusts 
contained  in  the  original  deed,  had 
no  relation  to  or  operation  u[)on  the 
equitable  estate ;  it  transferred  the 
mere  legal  title  and  thereby  efl'ected 
a  change  of  trustee  for  the  conven- 
ience of  the  cestui  que  trust,        lb. 

See  Power,  Execution  op. 

'      VAGRANT  ACT. 

I.  An  overseer  of  the  poor  hns  a  dis- 
cretion to  make  complaint  under 
the  supplement  to  the  vagrant  act, 
(Nix.  Dig.  1008,)  to  compel  a  hus- 
band  to   provide   for    his   family, 
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when  there  is  no  reasonable  ground 
to  believe,  on  fair  inquiry  by  the 
overseer,  tliat  the  application  is  a 
proper  one.  State,  er,  rel.  Tread- 
well,  V.  Powless,  Overseer,  &c.,      145 

2.  The  due  and  proper  effect  of  an 
order  made  under  the  supplement 
of  1864  to  the  vagrant  act,  {Nix}. 
Dig.  1008,)  upon  the  defendant  to 
pay  a  certain  sum  for  the  support 
of  his  family  for  the  space  of  one 
year,  is  not  to  absolve  the  defend-! 
ant  from  all  liability  under  the 
vagrant  act  to  maintain  his  wife! 
after  the  expiration  of  a  year  from 
the  date  of  the  first  order.  The  first: 
order  cannot  be  set  up  as  a  bar  to 
subsequent  proceedings.  Clifford  v.t 
Overseer  of  Frankford,  152 


VENDOR  AND  PURCHASER. 

See  Contract,  11,  12,  14,  15. 

WAIVER. 

1.  The  general  appearance  of  the  de- 
fendant is  a  waiver  of  all  objections 
to  the  form  of  the  process  and  the 
manner  of  its  service.  Clifford  v. 
Overseer  of  Frankford,  152 

2.  Where  the  minutes  of  the  common 
council  show  that  a  demand  was 
made,  and  the  issue  of  scrip  was 
refused,  and  the  refusal  was  placed 
on  the  ground  that  the  city  was 
under  no  legal  obligation  to  issue 
it,  because  the  volunteer  was  not  a 
resident  of  Hoboken — held,  that, 
having  distinctly  put  the  refusal 
to  issue  the  scrip  on  the  ground  of 
the  non-residence  of  the  volunteer, 
they  must  be  held  to  have  waived 
all  objections  going  merely  to  the 
form  of  the  demand  or  the  person 
making  it.  Mayor,  &c.,  of  Hoboken, 
V.  Bailey,  519 

See  Contract,  14. 

WAR. 

1.  All  commerce  and  friendly  inter- 
course between  citizens  of  the  in- 


surrectionary states  and  districts, 
and  the  rest  of  the  Union,  during 
the  recent  civil  war,  were  suspend- 
ed, and  any  act  of  intercourse  in- 
consistent with  the  condition  of 
hostilities,  was  unlawful.  Mutvxd 
Benefit  Life  Ins.  Co.  v.  Hillyard,  444 

.  As  a  consequence,  it  was  unlawful 
between  such  citizens  to  remit,  or 
to  receive  the  money  to  pay  a  pre- 
mium on  a  policy  of  life  insurance 
coming  due  during  the  war,  as  it 
involved  an  act  of  amicable  inter- 
course, lb. 

.  Whether  a  pre-existing  contract  is 
dissolved,  or  not,  by  the  war,  de- 
pends upon  whether  it  is  essential- 
ly antagonistic  to  the  laws  govern- 
ing a  state  of  war.  If  the  contract 
is  of  a  continuing  nature,  as  in  the 
case  of  a  partnership,  or  of  an  ex- 
ecutory character  merely,  and  in 
the  performance  of  its  essential 
features,  would  violate  such  laws,, 
it  would  be  dissolved ;  but  if  not, 
and  rights  have  become  vested  un- 
der it,  the  contract  will  either  be 
qualified,  or  its  performance  sus- 
pended, according  to  its  nature,  so 
as  to  strip  it  of  its  objectionable- 
features,  and  save  such  rights.^ 
The  tendency  of  adjudication  is  to 
preserve,  and  not  to  destroy  con- 
tracts existing  before  the  war.    lb. 

,  A  policy  of  life  insurance,  issued 
before  the  war,  by  a  corporation  in 
this  state,  for  the  benefit  of  parties 
in  Virginia,  where  premiums  had 
previously  been  paid,  is  not  dis- 
solved or  forfeited  for  the  mere 
non-payment  of  a  premium  falling, 
due  during  the  war,  and  where  the 
payment,  with  proper  interest,  was 
promptly  tendered  at  its  termina- 
tion. The  payment  had  become 
impossible  by  the  act  or  force  of 
the  law,  and,  for  that  reason,  waa 
suspended,  and  excused  for  the 
time  being.  lb, 

5.  The  fault  of  the  rebellion  cannot 
be  imputed  to  the  plaintifls,  so  as 
to  make  the  non-payment  their 
fault;  the  law  deals  with  the  ex- 
istence of  hostilities,  and  considers 
all  citizens  of  the  belligerent  states 
respectively,   as   mutual    enemies. 
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The  causes  of  the  contest  do  not 
affect  the  legal  results  between  the 
individuals.  ,     lb. 


WILL. 

i.  A  transcript  of  the  record  of  pro- 
bate of  a  will  devising  lands  made 
before  the  surrogate,  is  competent 
evidence  of  title  in  an  action  of 
ejectment,  if  the  record  contains 
the  proofs  taken  before  the  surro- 
gate, as  required  by  the  statute; 
and  if  the  proofs  contained  in  the 
record  show  that  the  will  was  exe- 
cuted with  all  the  formalities  re- 
quired by  the  statute  of  wills,  the 
probate  will  be  prima  facie  evi- 
dence, and  will  of  itself  be  sufficient 
to  establish  the  title,  if  not  over- J 
come  by  counter  proof.  Allaire  v.} 
Allaire,  312' 

2.  The  heir-at-law  is  not  concluded 
by  the  probate  from  disproving  the 
prima  facie  title  shown  by  its  pro-| 
duction.  He  may  controvert  the 
effect  of  the  probate  by  proof  of 
the  insanity  of  the  testator,  or  the 
want  of  any  of  the  legal  requisites 
of  a  valid  mil,  and  may  impeach 
its  validity  in  any  manner  which 
would  be  permitted,  if  the  original, 
will  had  been  produced  and  proved, 
by  witnesses.  i6.' 

3.  The  competency  of  the  record  of 
probate  before  the  surrogate  as 
evidence  or  its  effect  as  prima  facie 
proof,  is  not  destroyed  by  the  pend- 
ency of  an  appeal  taken  from  the 
order  of  the  surrogate  admitting 
the  will  to  probate.  lb. 

1 

4.  The  act  of  1846,  (Mx.  Dig.  1033, )| 
puts  the  record  of  a  foreign  will, 
recorded  in  this  state  under  the 
provisions  of  that  act,  on  the  same 
footing  as  an  instrument  of  evi- 
dence as  the  record  of  a  will  proved 
in  the  first  instance  before  one  of 
the  surrogates  of  this  state.         lb. 

5.  The  act  of  the  surrogate  in  ad- 
mitting a  foreign   will  to   record 


under  the  act  of  1846,  is  a  judicial 
proceeding  in  which  the  foreign 
probate  is  used  merely  as  evidence, 
and  the  subsequent  reversal  of  the 
original  probate  by  the  courts  of 
the  state  in  which  it  was  made, 
will  not  annul  the  record  of  the 
surrogate,  or  deprive  it  of  its  effect 
as  evidence.  lb. 

6.  The  attestation  clause  annexed  to 
a  will  and  signed  by  tlie  witnesses, 
is  prima  facie  evidence  of  the  facts 
stated  in  it,  which  can  only  be 
overcome  by  affirmative  proof  to 
the  contrary.  76. 

,  If  the  attestation  clause  is  perfect 
and  shows  on  its  face  that  all  the 
forms  required  by  the  statute  have 
been  complied  with,  and  the  sub- 
scribing witnesses,  when  called, 
admit  their  signatures,  but  through 
defect  of  memory,  or  for  any  other 
reason,  fail  to  testify  to  the  due 
execution  of  the  will,  it  may  be 
established  on  the  presumption 
arising  from  the  form  of  the  attest- 
ing clause,  unless  there  be  affirma- 
tive evidence  given  to  disprove  its 
statements.  lb. 


WITNESS. 

.  A  party  to  a  suit  in  chancery,  who 
resides  in  another  state  and  comes 
into  this  state  to  give  testimony  in 
his  own  behalf  before  a  master  in 
chancery,  is,  while  necessarily  at- 
tending before  the  master  and 
going  to  and  returning  from  the 
place  where  such  examination  is 
held,  privileged  from  the  service 
of  a  summons  in  a  civil  cause, 
without  any  subpoena  ad  testifican- 
dum being  served.  Dungan  ads. 
Miller,  '         182. 

,  It  is  competent  to  ask  a  party,  who 
offers  himself  as  a  witness,  whether 
he  has  made  any  agreement  to 
share  with  any  one  what  he  may 
recover  in  the  suit.  Del.,  Lack.  & 
W.  R.  R.  Co.  V.  Dailey,  526 
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